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PREFACE. 


We  are  glad  to  be  in  a  position  to  present  to  the  profession  a  Digest  of  the 
Cases  contained  in  the  authorised  Law  Reports  of  New  South  Wales.  The 
work  has  been  one  of  great  labour,  necessarily  occupying  a  long  time  in  its 
completion.  We  confess  that  the  difficulties  and  delays  in  arranging  for  the 
first  time  in  a  methodical  and  logical  manner  so  large  a  mass  of  decisions  have 
greatly  exceeded  our  calculations.  We  have  been  the  first  workers  in  the  field 
covered  by  this  Digest,  for,  with  the  exception  of  the  "  Criminal  and  Magistrates 
Digest,"  which  was  arranged  on  a  plan  difiierent  from  that  which  we  have  adopted 
here,  no  attempt  has  been  previously  made  to  group  together  the  cases  decided 
in  our  Supreme  Court.  As  to  the  utility  to  the  profession  of  a  Digest  there  can 
be  no  question  :  it  is  a  key  which  unlocks  to  the  practitioner  a  vast  amount  of 
legal  learning,  and  which  will  double  the  practical  value  of  the  reports  of  cases. 
In  the  general  plan  of  arrangement  we  have  followed  that  of  the  late  Mr. 
Fisher,  collecting  the  decisions  under  as  few  heads  as  possible,  each  head 
representing  a  distinct  branch  of  the  Common  or  Statute  Law,  and  then  grouping 
the  cases  under  sub-headings  in  as  near  an  approximation  to  their  logical  order 
as  we  could  reach. 

In  selecting  the  cases  to  be  arranged,  we  have  chiefly  taken  the  authorised 
reports.  The  Supreme  Court  Reports  (S.C.R.)  extend  from  1862  to  1874.  For 
the  cases  decided  during  1875  and  1876  we  have  relied  mainly  upon  the  reports 
in  the  Sydney  Morning  Herald,  to  the  proprietors  of  which  journal  we  beg  to 
tender  our  acknowledgments.  The  decisions  in  1877  will  be  found  in  the  volume 
of  Knox's  Reports,  and  in  1878  and  1879  in  the  two  volumes  of  the  New  Series 
of  the  Supreme  Court  Reports;  and  those  from  1880  to  1885  in  the  present 
New  South  Wales  Law  Reports,  the  fifth  volume  of  which,  not  having  been 
completed  when  we  went  to  press,  has  been  included  in  an  Appendix. 

We  have  to  thank  several  members  of  the  Bar  of  New  South  Wales  for 
their  kindness  in  various  ways  in  assisting  us  to  make  this  Digest  less  incom- 
plete than  it  otherwise  would  have  been. 

Sydney, 

December,  1885. 
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V.  York 

Woolf  t;.  Towns        

Woolfe  i;.  Burke      

WooUard,  Ex  parte 

WooUey,  Ex  parte  ... 

"Wotonga,"The     

Wright  V.  Commissioner  for  E.ailways 
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Wyld  i;.  Caldwell 
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Yates  V.  Dubbo  (Municipality) 
Yeo  V.  Rotton 

Yeomans,  Ex  parte 

York  i;.  Nicholson   ... 
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3  N.S.W.  L.R.  315  . 

4  S.C.R.  Eq.  110 
8  S.C.R.  93  ... 

7  S.C.R.  99  ... 

1  S.C.R.  App.  30  . 


343,  610,  668 
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...  294 
...  332,  522 
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Z. 


Zeplin  V.  North-German  Insurance  Co. 

V. 

Zimmler  v.  Manning  


1  N.S.W.  L.R.  204  . 

1  N.S.W.  L.R.  321  . 

2  S.C.R.  235 

3  S.C.R.  319... 


...     141 
...     545 
...  681,  797 
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5.  After  "Galloway  v.  Mohhs,  11  S.C.R.,  Eq.  36,"  add  "  Gollman  v.  Druitt,  2  N.S.W.  L.R. 

Eq.  74,  col.  811." 

6.  After  "Kerr  v.  Dickinson,   7  S.C.R.  Eq.  12,"  acZci  "Dickson's   Will,  2S.C.R.  Eq.  93, 

col.  361." 

6.  Under  head  of  "Advertisement,"  add  "Reward  advertised  hy  Oovernment,] — Orr  v.  The 
Queen,  8  S.C.R.  71,  col.  653." 

10.  Under  "  Appkentices  Acts,"  add  "5  W.  IV.  No.  3;  14  Vict.  No.  29;  15  Vict.  No.  2." 

23.  Under  "Assessment  op  Runs  Act,"  after  "See  Money  Counts"  add  "  under  Pkactice 
and  Pleading,  col.  676." 

46.  Line  3,  to  "A.  J.  S.  BanJc  v.  Oriental  Sank,  5  S.C.R.  129,"  add  "Hargan  v.  Kennedy, 
(innotis)." 

66.  Under  Registration,  after  "Hammond -7.  Oourlay,  1  N.S.W.  L.R.  142,"  add  " Descrip- 
tion—Hesidence.]— Cohen  V.  Slade,  12  S.C.R.  88,  col.  438." 

68.  Line  8,  after  "Parr  v.  Ash,  S.M.ff.  2nd  July  1816,"  add  "Collusive  Bill  of  Sale.]— 
Bumphery  V.  Roberts,  6  S.C.R.  214,  col.  445." 

"  Unregistered  Bill  of  Sale — Actiial  Possession  good  against  Official  Assignee.] — Brown 
V.  M'Kenzie,  10  S.C.R.  302,  col.  437." 

"Mights  of  Holder  against  Official  Assignee.] — Mackenziey.  Williams,  11  S.C.R.  178, 
col.  438." 

"Fraudulent  Preference.] — Lyons  v.  Cohen,  Knox  92,  col.  457." 

"Priority  over  Ji.  fa.]— Thompson  v.  De  Lissa,  2  N.S.W.  L.R.  165,  col.  493." 

"Sale  to  Sureties  of  Cash  Ci-edii.] — Lyons  v.  Bank  of  New  South  Wales,  3  N.S.W. 
L.R.  385,  col.  458." 

70.  Line  6,  after  "2  Moore  B.C.  N.S.  125,"  add  "3  S.C.R.  (App.)  1." 

80.  After  "Cemeteries,"  add  "Census  Act,  44 Vict.  No.  2." 

80.  After  "Certificate,"  a(?(^  "Certiorari — See  Writ,  col.  861." 

81.  Under  "Church — Clergy  and  School  Lands  Act,  &c.,"  add  "Attorney-General  v.  Eagar, 

3  S.C.R.  234,  col.  225." 

82.  Under  "  Church,"  after  cases  add  "  Church  Discipline — Prohibition  to  Bishop  for  inhibiting 

Priest.]— Ex  parte  Thackeray,  13  S.C.R.   1,   250;  see  Mandamus  and  Prohibition, 
col.  552." 
100.  To  "  E.  V.  Macpherson"  add  references  "  6  Moo.  P.C.  N.S.  49;  9  S.C.R.  App.  18." 

111.  Line  31,  at  commencement  add  "  Williams  v.  Byrnes." 

Lines  31,  32,  for  "See  also  2  S.C.R.   183  and  2  S.C.R.  Eq.  37,"  read  "9  Jur. 
N.S.  363." 

133.  After  "Blackv.  Bayley,  8  S.CR.  382," add  "Morse  v.  A.  S.  N.  Co.,  9  S.C.R.  81,  col.  720." 

134.  Mtev  "  Ex  parte  Nelson,  10  S.C.R.  182,"  add  "  Ex  parte  Evans,  1  S.C.R.  N.S.  152,  col. 

548." 
136.  After  "  Broughtonw.  Vincent,  4  N.S.W.  LR.  59,"  add  "  Costs  of  Appeal  from  Assessment 
of  Stamp  Duty.]— Ex  parte  Commissioner  for  Stamps,  8  S.C.R.  97,  col.  785." 
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137.  After  "  Lane  v.  Mayor  ofOoulbum,  10  S.C.R.  108,"  add  "  Burt  v.  Ooyder  {in  notis)." 

138.  After  "Dightv.  Gordon,  3  S.C.R.  Eq.  62,"  add  "Dixon  v.   Williams,  13  S.C.R.  Eq.  7 

col.  696."  ^ 

143.  After  "Barry  v.  Thurlow,  2  S.C.R.  Eq.  99,"  add  " Eno  v.  Davies,  i  N.S.W.  L.R.  Eq.  37, 
col.  695." 

180.  After  " R.  v.  HippolUe,  1  S.C.R.  N.S.  171,"  a(Z(i  "And  see  Evidence." 

206.  After   "  E.   v.   Dries,   10  S.C.R.   290,"  add  " R.  v.  TodMi,  2  S.C.R.  345,  Jm/ra,  col. 
341  (Add.)" 

"  Wife  of  Aboriginal.]— S.  v.  Cobby,  4  N.S.W.  L.R.  355,  col.  341." 

220.  After  "  In  re  Perrott,  3  S.C.R.  372,"  add  "  Bail  on  Committal— In  Capital  Cases.]— R.  v. 
Clarkson,  2  S.C.R.  N.S.  101,  col.  510." 

222.  Line  2  from  bottom,  add  "Amended  by  45  Vict.  No.  26." 

228.  Lines  4  and  5  for  "  Drinhwater  v.  Arthur,  10  S.C.R.  193,"  read  "  ChisholmY.  Macaulay,  7 
S.C.R.  312." 

228.  After  the  preceding  addendum,  add  "Conditional  Purchase  by  Infant — Abandonment.] — A 

father  applied,  under  the  13th  section  of  the  Crown  Lands  Alienation  Act  of  1861, 
for  the  conditional  purchase  of  forty  acres  of  Crown  lands  selected  by  him  in  the 
name  of  his  son,  an  infant  of  three-and-a-half  years  of  age,  and  the  son  was  declared 
the  conditional  purchaser: — Held  (Stephen  C.J.  dissentietite),  that  such  selection  and 
purchase  were  valid.  The  question  what  constitutes  '  bond  fide  residence '  and 
'  occupation  of  conditionally  purchased  lands,'  under  the  18th  section  of  the  A.ct, 
considered.  Also,  the  question  what  constitutes  '  abandonment'  of  such  lands,  and 
how  the  satisfaction  of  the  Governor  and  Executive  Council  as  to  such  abandonment 
is  to  be  proved,  and  what  course  the  Government  should  pursue  under  the  20th 
section  of  the  Act  in  declaring  them  forfeited,  considered.  Drinhwater  v.  Arthur, 
10  S.C.R.  193." 

229.  Line  4,  for  "  2  S.C.R.  N.S..Eq.  13,"  read  "  2  S.C.R.  N.S.  Eq.  17." 
Line  5,  add  "  But  see  sec.  9  of  39  Vict.  No.  13." 

239.  Line  9  from  bottom,  for  "  159  "  read  "  153." 

243.  After  "  Ricketson  v.  Barbour,"  add  "Affirmed  on  appeal,  5  N.S.W.  L.R.  Eq.  18;  post, 
col.  879." 

250.  For  "  Blackham  v.  Mylecharane,"  read  " Blackman  v.  Mylecharane." 

278.  The  end  of  column.     The  reference  of  Tobin  v.  City  Bank  is  1  S.C.R.,  N.S.  267. 

310.  After  *'  Dunn  v.  Lowe,  S.M.H.  1st  September  1876,"  add  "Judge  cannot  give  Costs  where 
no  Jurisdiction.] — Ex  parte  Charlton,  &  S.C.R.  158,  col.  295." 

322.  Line  8  at  end,  add  "3." 

After  "Blackwood  [in  the  Goods  of),"  for  "2  N.S.W.  L.K.  83,"  read  "2  N.S.W.  L.R.  Eq. 
83." 

323.  Line  2,  for  "  8  S.C.R.  Eq.  227  "  read  "8  S.C.R.  227." 
328.  Line  2,  for  "  1  S.C.R.  12 "  read  "  1  S.C.R.  127." 

332.  After  "CampbdlY.  Ileagh,  7  S.C.R.  217,"  add  "  Release  from  Sequestration.]— Johnston 

V.  Riley,  2  S.C.R.  N.S.  Eq.  1." 
340.  Line  3,  for  "  Cuddy,"  read  "Paddy." 

340.  "R.  V.  Peters,"  add  reference  "3  N.S.W.  L.R.  455." 

341.  Line  5,  add  "  Wife  of  One  of  Two  Prisoners.]— A.  and  B.  were  indicted  for  robbery,  and 

severed  in  their  challenges:— Held,  that  on  the  trial  of  A.,  who  was  first  tried 
alone,  the  wife  of  B.  was  a  competent  witness.     R.  v.  Todkill,  2  S.C.R.  345." 

341.  Line  21,  for  "  Coby,"  read  "  Cobby." 

355.  Under    "Executive    Councillors,"  add  "  Bullen  v.    a'Beckett,    1   Moo.    P.C.   N.S.  123, 

cols.  732,  743." 

356.  After  "In  the  Goods  of  Murphy,  6  S.C.R.  Eq.  63,"  add  "Duties  of  Administrator  as  to 

Real  Estate— Stamp  Duty  Account.]— R.  v.  Dickson,  8  S.C.R.  7,  col.  784." 

360.  Attorney-General  v.  Reddy,  reference,  for  "  82  "  read  "  87." 
374.  After  "  Dines  v.  Rossitur,  3  S.C.R.  29,"  add  "  Armstrong  v.  O'Brien  {in  Aotis)." 
377.  After  "  R.  v.  Li  Chi,  2  N.S.W.  L.R.  189,"  add  "  And  see  Vagrant." 
388.  Under  "Habeas  Cobpus,"  add  "Ex parte  Andrews,  10  S.C.R.  172,  col.  816." 
395.  After  line  5,  add  "  Practice— Filing  AJidavit.— Petition  not  Accepted— Rides  1  <fc  2  o/ 
1873  Ultra   Vires.]— AXl  petitions  under  the  Matrimonial  and  Divorce  Causes  Act, 
together  with  the  affidavits  verifying  the  statements  therein,  must  be  filed  in  the 
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first  instance,  before  being  made  use  of  for  any  purpose.  The  1st  and  2nd  Rules 
of  July,  1873,  are  xiltra  vires,  as  far  as  they  imply  that  petitions,  with  the  verifying 
affidavits,  need  not  be  filed  until  the  petitions  be  accepted.  D.  presented  a  petition 
for  a  dissolution  of  marriage  to  the  Judge.  Accompanying  the  petition  were 
certain  affidavits  verifying  the  statements  therein.  The  Judge  declined  to  accept 
the  petition: — Held  (Hargrave  J.  dissentienti),  that  the  petition  and  affidavits  should 
have  been  filed.  An  order  made  to  that  effect.  Held,  also,  that  the  1st  and  2nd 
Rules  were  ultra  vires,  as  being  inconsistent  with  the  Act.  Ex  parte  Shepherd,  In 
re  JDibbs  v.  Dibbs,  1  N.S.W.  L.R.,  Div.  1." 

413.  Last  line,  for  "6  S.C.R.  Eq.  100,"  read  "6  S.C.R.  Eq.  110." 

449.  Line  12,  add  "  15  Moo.  P.O.  97." 

451.  Reference  to  Levyy.  Smith  should  be  "4  S.C.R.  329." 

462.  After  "Miller  v.  Keogh,  5  S.C.R.  210,"  add  "Effect  of  Conveyance  by  Insolvent  after  Cer- 
tificate, but  before  Release.'\ — Johnston  v.  Eiley,  2  S.C.R.  N.S.  Eq.  1." 

468.  After  "In  re  Frost,  10  S.C.R.  187  "  add  "In  re  M'llveen,  ib.  note  p.  192." 

506.  Under  "Wabrant,"  for  "Exparte  Desmond,  5  S.C.R.  387,"  read  "Exparte  Heggarty,  3 
S.C.R.  387." 

518.  Day  v.  Day,  add  to  reference  "  8  Moo.  P.C.  N.S.  152." 

526.  Line  14,  for  "col.  230"  read  "col.  240." 

537.  Day  v.  Day,  add  to  reference  "L.R.  3  P.C.  751." 

550.  After  "  Ex  parte  Pitt,  8  S.C.R.  8,"  add  "  To  Marine  Board.]— Ex  parte  Dalton,  S.M.B. 
9th  June  1876,  col.  778." 

564.  After  line  9  add  "  44  Vict.  No.  23  (No  Liability  Mining  Companies  Act)." 

566.  End  of  column,  add  "Exparte  Woodward,"  p.  139  {in  notis). 

615.  The  reference  to  Ex  parte  Elliott  should  be  "2  N.S.W.  L.R.  97." 

626.  Line  4,  for  "  Bichner's  Trustees"  read  "  Kirchner's  Ti-ustees." 

668.  ^nd.  oi  cd\mim,  add  "  Appeal  from  Order  of  Judge  in  Chambers  Refusing  Prohibition- 
Time.]— Bkc  parte  Whelan,  11  S.C.R.,  at  p.  91." 

670.  After  "  iJossiier  v.  M'Ouigan,  1  S.C.R.  \&i,"  add  "Macanshv.  Bowman,  10  S.C.R.  370." 

671.  After  "Krefftv.  Hill,  13  S.C.R.  ZQ3,"  add  "Hammond  v.  Gourlay,  1  N.S.W.  L.R.  43, 

col.  633." 

691.  After  " Hellyer  v.  Druitt  (No.  1),  7  S.C.R.  Eq.  7,"  add  "See  10  S.C.R.  Eq.  15." 

693.  Line  1,  "  Talbott  v.  Cunningham.,^'  3  S.C.R.  Eq.  8,  add  "on  appeal,  p.  64." 

695  End  of  column  add  "  No  Decree  Draion  Up— Appeal  Struck  Out.J—Battray  v.  BUncliard, 
6  S.C.R.  Eq.  94." 

697.  The  reference  to  Hellyer  v.  Druitt  (No.  1)  should  be  col,  691. 

724.  Line  7,  for  " Re  Dimond "  read  "Ex parte  Dimond." 

846  After  "Brown  v.  Brou>n,  5  S.C.R.  216,"  add  "Breach  of  Trust  by  Widow— Appropriation 
by  Second  Husband— Devastavit.]— W .  S.,  by  his  will,  declared  "My  will  and  meanmg 
is  that  my  wife  shall,  during  the  term  of  her  natural  life,  be  and  remam  m  possession 
of  all  my  household  goods,  &c. ;  and  that  the  remaining  personal  property— such  as 
money— shall  be  for  her  use  and  benefit,  and  for  the  purpose  of  maintammg  my 
eight  chUdren  so  far  as  the  same  will  go."  He  also  devised  his  real  property  upon 
certain  trusts  to  his  wife,  whom  he  appointed  his  executrix  and  trustee  and  guardian 
of  his  children.  His  widow  entered  on  the  trusts,  and  afterwards  intermarried  with 
T  B  G  without  settlement.  A  sum  of  money,  the  produce  of  W.  S.'s  estate,  and 
which  since  his  death,  stood  in  the  bank  in  the  name  of  his  widow,  was,  after  her 
second  marriage,  drawn  out  by  her  and  handed  to  her  husband,  who  applied  it  to  his 
own  use  withSut  giving  any  security  for  its  repayment  The  children  had  always 
been  properly  maintained  by  Mrs.  G.  since  the  testator's  death :— Held,  that  the  said 
sum  was  part  of  the  testator's  personal  assets,  and  subject  to  the  trusts  of  his  will, 
and  that  T  B  G  and  wife— the  former  having  constructive  notice  ot  these  trusts- 
had  in  respect  thereof  committed  a  devastavit  and  breach  of  trust  respectively ;  and 
T  B  6  was  decreed  to  refund  the  money,  allowance  being  made  for  any  outlay  by 
him  out  of  that  particular  fund  in  the  improvement  of  the  trust  property.  SMpherd 
V.  Goodey,  5  S.C.R.  Eq.  84." 

856.  Line  6,  add  "  AttomeyOeneraly.  Chisholm,  ib.  p.  6." 
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S.C.R Supreme  Court  Reports.      /•^^  /^^^^ 

S.C.R.  N.S.  ...  Supreme  Court  Reports— New  Series.  2  ^^^ 

N.S.W.  L.R.        ...  New  South  Wales  Law  Reports.  >5~3^^^ 

Knox  Knox's  Supreme  Court  Cases.    /  /'"''l 

L.R.  Law  Reports. 

L.J Law  Journal  Reports. 

L.T Law  Times. 

Moo.  P.C.C.  ...  Moore's  Privy  Council  Cases. 

S.M.H,      Sydney  Morning  Herald, 

S.C Same  Case. 

Wilk.         ...         ...  Wilkinson's  Australian  Magistrate. 

(Add.)        Addenda  and  Corrigenda. 
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REPORTED    CASES, 

SUPREME    COURT    OF    NEW    SOUTH    WALES, 

FROM    1862-1883    INCLUSIVE. 
With  Refekences  to  the  Pkincipal  Colonial  Stattjies. 


ABATEMENT  OF  SUIT— See  Practice. 


ABDUCTION— See  Cbiminal  Law. 


ABORIGINALS. 
Statute.]— SI  Yict.  No.  16. 


ABSENT  DEFENDANTS— 5'ee  Garnishee. 


ACCIDENT— 5ee  Neglibence. 
Statute.]— U  Vict.  No.  32. 


ACCORD  AND  SATISFACTION— iSfee  Prac- 
tice AND  Pleading. 


ACCOUNT. 

Trustee — Release — UndiieinfliKiice.] — A.  B.,  a 
few  months  after  coming  of  age,  signed  a 
settlement  of  account  with  C.  D.,  the  sur- 
viving executor,  and  guardian  trustee  ap- 
pointed by  her  father's  will,  and  gave  him  a. 
release.  Held,  imder  circumstances  involving 
suspicion  that  A.  B.  was  subjected  to  undue 
influence  and  ignorant  of  her  rights,  that  the 
settlement  of  accounts  and  release  were  void. 
The  result  of  this  decision  involving  an  account 
against  the  executors  of  the  father  of  A.  B.,  and 
no  representative  of  the  deceased  executor  being 
before  the  Court,  the  cause  at  the  hearing  was 
ordered  to  stand  over,  and  leave  was  given  to 
amend  the  bill  by  adding  proper  parties  with 
apt   words    to    charge   them.      The   bill   was 


amended  accordingly,  making  B.  F.  the  represen- 
tative of  the  deceased  executor,  a  party,  and 
praying  an  account;  all  the  defendants  were 
served  with  the  amended  bill,  but  no  answers 
were  required,  and  a  replication  was  filed.  On 
the  cause  again  coming  on — Held,  notwith- 
standing the  replication,  that  the  evidence 
recently  taken  in  the  suit  could  be  used  against 
all  the  defendants  except  E.  F.;  and  E.  F.  con- 
senting to  an  account,  a  decree  was  made  accord- 
ingly. The  English  Rules  of  1845,  whereby 
only  one  replication  is  to  be  filed  in  the  suit,  are 
not  in  force  in  this  colony.  Moore  v.  Curtis; 
Moore  v.  Hyland,  \  S.C.R.,  Eq.  1,  57. 

Deduction  of  Costs.] — By  a  marriage  settle- 
ment, made  in  1851,  and  a  subsequent  post-nup- 
tial settlement,  of  both 'of  which  D.  and  Du 
M.  were  made  trustees,  J.  B.,  the  wife,  had 
an  absolute  power  of  appointment  over  the 
whole  property,  by  writing  or  will,  with  a  trust, 
in  default  of  appointment,  for  her  children. 
In  1862-3  sundry  dealings  with  the  trust  pro- 
perty took  place,  with  J.  B.'s  consent,  a 
portion  being  applied  in  payment  of  the  debts 
of  R.  B.,  her  husband,  who  was  seriously 
embarrassed.  In  1865,  R.  B.'s  embarrassments 
increasing,  J,  B.,  being  in  great  distress  of 
mind,  applied  to  her  trustees  for  more  money. 
On  their  refusal,  she  sent  for  H.,  her  husband's 
solicitor,  not  hitherto  acting  in  such  capacity 
for  her ;  who  (after  applying  to  D.  to  advance 
money  to  J.  B.,  and  being  refused),  on  per- 
usal of  the  settlements,  advanced  her  between 
£400  and  £500,  receiving  from  her  a  promissory 
note,     and    an    order    on    her    trustees,    in 


ACCOUNT. 


effect  an  execution  of  the  power  of  appoint- 
ment, for  £700,  the  difference  being  the 
amount  of  H.'s  costs,  due  some  time  befoi'e 
from  R.  B.,  for  which  H.  stipulated  in  making 
the  advance.  Three  further  loans,  amounting 
to  £1600,  were  made  in  a  similar  manner  by 
H.  to  J.  B.  within  the  ensuing  five  months, 
large  sums  being  deducted  for  interest  and  com- 
mission. In  March,  1866,  J.  B.  assigned  by 
deed  her  whole  trust  property,  valued  at  £4200, 
to  H.,  H.  executing  a  deed  declaring  a  trust  of 
the  residue  as  J.  B.  should  appoint,  after 
deducting  £1600  and  costs  already  due  or  to 
grow  due  from  J.  B.  or  R.  B.,  or  to  be  in- 
curred in  the  contemplated  suit,  or  in  recovery 
of  the  trust  property.  H.  and  J.  B.  (by 
H.'s  son,  her  next  friend,  who  so  acted  on  the 
refusal  of  friends  to  whom  J.  B.  had  applied) 
filed  a  bill  on  20th  April,  1866,  against  D.,  Du 
M.,  and  R.  B.,  for  a  transfer  of  the  trust  pro- 
perty and  on  account.  In  January,  1867,  a 
decree  was  made,  ordering  an  inquiry  as  to 
transactions  between  H.  and  J.  R  In  June, 
1867,  while  the  inquiry  was  pending,  J.  B. 
died.  The  declaration  of  trust  was  not  pro- 
duced in  evidence  by  H.  till  after  her  death. 
On  the  inquiry  H.  proved  the  payment  of  the 
advances,  but  produced  no  vouchers  beyond 
J.  B.'s  acknowledgments.  J.  B.  did  not  dispute 
the  payments,  but  was  unable  to  prove 
the  exact  amounts.  In  December,  1869,  Har- 
grave,  J.,  made  a  decree  on  further  directions 
dismissing  the  biU,  with  costs. 

On  appeal :— Held,  by  Stephen,  C.J.,  and 
Faucett,  J.,  that  H.  was  entitled  to  a  decree  for 
an  account;  by  Hargrave,  J.,  that  the  appeal 
should  be  dismissed  with  costs,  without  preju- 
dice to  any  future  proceedings  by  H.  ;  Stephen, 
C.J.,  being  of  opinion  that  H.  was  entitled  to 
be  repaid  his  actual  advances,  with  eight  per 
cent,  interest,  the  conveyance  and  trust  deed 
standing  as  security  to  him  to  that  extent,  and 
beyond  that  (after  deducting  such  costs  as  H. 
should  reasonably  incur  or  have  incurred  in  the 
execution  or  for  the  purposes  of  the  trust),  for 
the  benefit  of  J.  B.'s  personal  representative; 
Faucett,  J.,  thinking  the  trustees  were  not 
justified  in  opposing  the  bill  after  the  produc- 
tion of  the  declaration  of  trust,  and  that  H. 
ought>  pay  all  the  costs  in  the  Master's  office 
up  to  the  time  of  such  production.  Hdlyer  v. 
JOruitt  (No.  2),  10  S.C.R.,  Eq.  15. 


Second  Mortgage — Notice — Confusion.  ] — L. 
mortgaged  stations  and  specific  sheep,  their 
increase  and  progeny,  to  S.,  with  covenant  by 
L.  to  maintain  the  said  sheep  in  due  proportions 
of  sexes  and  ages,  and  keep  them  on  the  said 
stations.  L.  afterwards  mortgaged  the  same 
stations  and  stock,  amongst  others,  to  M.  and 
y. — the  mortgage  deed  expressly  excepting 
S.'s  security.  L.  afterwards  obtained  a  loan 
from  v.,  who  took  a  mortgage  over  the  pro- 
perty mortgaged  to  M.  and  Y.,  with  express 
notice  of  such  mortgage,  but  not  of  the  mortgage 
to  S.,  V.  paying  off  M.  and  Y.'s  mortgage, 
and  becoming  sole  mortgagee.  On  bUl  by  S. 
against  L.  and  V.,  for  delivery  of  possession 
and  account,  V.  not  disputing  S.'s  right 
to  the  stations  included  in  his  mortgage : — 
Held,  that  the  fact  that  L.  had  not 
separated  and  kept  distinct  the  sheep  included 
in  S.'s  security  could  not  be  taken  advantage  of 
by  V.  (though  the  bill  set  up  no  case  of  confu- 
sion). Decree  for  account  of  sheep  since  date  of 
taking  possession  by  V.,  plaintiff  consenting  to 
take  account  as  from  such  date. — Held,  also, 
that  recital  in  mortgage  to  M.  and  Y.  was 
notice  to  V.  of  S.'s  mortgage.  Sparks  v. 
Vkhery,  10  S.C.R.,  Eq.  115. 

Agent  under  Power  of  Attorney. '[—'&\!i\.  by  G. 
against  J.  M.  and  A.  M.  (wife  of  J.  M.),  praying 
— (1),  an  account  of  moneys  alleged  to  have 
been  advanced  by  G.  to  A.  M.  (while  managing 
her  husband's  business  under  a  power  of  attorney 
executed  by  him),  and  alleged  to  be  secured  by 
promissory  notes  signed  with  A.  M.'s  mark; 
(2),  that  certain  real  property — conveyed 
by  J.  M.  to  G.  (before  the  making  of  such 
promissory  notes,  but  after  some  of  the  advances 
alleged  to  be  the  consideration  therefor),  to 
such  uses  as  A.  M.  should  by  deed  or  will 
appoint,  in  default  of  appointment  to  the  use  of 
G.  and  his  heirs  in  trust  for  A.  M.'s  separate 
estate  for  her  life,  and  after  her  death  to  the 
use  of  her  heirs  and  assigns — might  be  declared 
charged  with  the  amount  to  be  found  due  on  the 
said  promissory  notes ;  (3),  that  A.  M.  might 
be  decreed  to  execute  a  legal  mortgage  of  such 
real  property  to  secure  such  amount  with  interest. 
—Dismissed  with  costs  by  Hargrave,  P. J.,  on 
denial  by  A.  M.  in  her  answer  and  in  evidence, 
of  advance  of  moneys  by  G,,  and  on  evidence 
generally. 


5 


ADVANCEMENT— ADVERTISEMENT. 


On  appeal:— Held,  by  Stephen,  C.J.  (Cheeke, 
J.,  concurring),  that  the  evidence  was  satisfac- 
tory in  support  of  the  bill,  and  that  plaintiff 
was  entitled  to  a  decree,  with  all  costs,  for 
an  account  and  for  payment  of  the  amount 
to  be  found  due  out  of  the  rents  and  profits 
of  A.  il.'s  life  estate  (only);  A.  M.  to  execute  a 
mortgage.  Hargrave,  P.  J. ,  holding  to  the  decision 
appealed  against,  but  expressing  his  willingness 
to  suspend  judgment  on  the  appeal  for  six 
mouths,  with  liberty  to  plaintiff  to  bring  an 
action  at  law  against  defendants,  or  either 
of  them,  on  all  or  any  of  the  promissory  notes  ; 
A.  M.  to  be  restrained  from  pleading  coverture ; 
in  default  of  plaintiff's  bringing  any  action,  de- 
fendants to  have  liberty  to  proceed  in  detinue 
for  the  deeds  of  the  real  property,  or  otherwise, 
against  plaintiff.  Oalloway  v.  Mohbs,  11  S.C.R., 
Eq.  36. 


ACCOUNTS — See  Executors  and  Adminis- 

TEATORS. 


ACTS  SHORTENING  ACTS. 

16  Vict.  No.  1. 
22  Vict.  No.  12. 
24  Vict.  No.  17. 


AD  EUNDEM  DEGREES  ACT— 44  Vict. 
No.  22. 


ADMINISTRATION— See  Executors  and 

Adsiinistkators — Ecclesiastical 

I.AW — Will. 


ADMIRALTY— See  Shipping. 


ADULTERATION  ACTS. 
Of  Bread.]— 6  WUl.  IV.  No.  1, 

Of  Malt  Liquora-^-li  Vict.  No.  4. 

•0/SpJn«s.— 19  Vict.  No.  19. 

Of  Food,  etc.]— 42  Vict.  No.  14. 


ADVANCEMENT. 

To  Daughter.] — The  wife  of  the  defendant 
had  purchased  certain  Crown  lands  in  the  name 
of  her  daughter,  one  of  the  plaintiffs,  to  whom 
a  grant  of  the  same  was  afterwards  issued.  The 
daughter  subsequently  transferred  the  land  in 
fee  to  the  defendant,  her  stepfather.  After 
the  daughter's  marriage,  she  and  her  husband 
filed  a  bill,  praying  that  the  defendant  might  be 
declared  a  trustee  for  them  of  the  land,  and  be 
ordered  to  transfer  it  or  to  pay  the  consideration 
mentioned  in  the  transfer. — Under  the  circum- 
stances of  the  case,  bill  dismissed  with  costs, 
it  not  appearing  that  the  purchase  had  been 
made  with  the  daughter's  moneys,  or  intended 
as  an  advancement  for  her.  Kerr  v.  Dickinson, 
7  S.C.R.,  Eq.  12. 


ADVERTISEMENT. 

Advertisement    not    a.    contract  within  the 

Statute  of  Frauds ;  common    law  liability  of 

advertiser.       Williams   v.    Byrnes,  3    S.C.R., 
App.  17.     See  Contract. 


AFFIDAVITS— /See  Arrest- Practice,  &c. 


AGENT— -See  Principal  and  Agent. 


AGREEMENT. 
Topay  Debt  of  Third  Parly.]— SeeGxjAUANTiiE. 

Specific  Performance.] — See  Contract. 

Validity  and  Legality.] — See  Contract, 

Of  Guaraniie.]—See  Guarantee. 

Letting  Homes  or   Lands.] — See  Landlord 
AND  Tenajst. 

For  Carrying  Goods.] — .See  Carrier. 

Of  Personal  Service.]— See  Master  and  Ser- 
vant. 

Under  Seal.]— See  Covenant. 

Oh  Sale  of  Goods.] — See  Sale. 


ANIMALS. 
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On   Sale    of    Lands.}  — See    Vendor    and 

PURCHASEE. 

Stamping.] — See  Stamp  Act. 


AIR— See  Easement. 


ALDERMAN— See  Municipalities. 


ALIEN — See  Practice  (Jury). 


ALIMONY— See  Husband  and  Wipe. 


AMENDMENT— /See  Practice  and  Pleading. 


ANIMALS. 
I.  Scab  Act  of  1863  (27  Vict.  No.  3). 

II.  Cattle  Diseases  Act  (24  Vict.  No.  11). 

III.  Cruelty  to  Animals  Act  (14  Vict.  No.  40). 

IV.  Dog  Acts  (6  W.  IV.  No.  4;  39  Viet.  No.  6). 

V.  Cattle  Driving  Act  (16  Vict.  No.  23)— 5'ee 

Municipalities  (By-laws). 

For  List  of  Statutes.] — See  Diseases. 

L  Scab  Act  of  1863. 

Sec.  27  &  28— Permit  and  Certificate.]— The'TJtii 
section  of  the  Scab  in  Sheep  Act  of  1863  provides 
that  nosheepshall  bebrought  across  the  boundary 
from  any  adjoining  colony  until  the  owner  shall 
have  obtained  from  some  inspector  a  certificate, 
&c.  The  28th  section  enacts  that  as  soon  as  any 
sheep  shall  have  passed  any  such  boundary  the 
owner  shall  obtain  from  the  inspector  "  in 
addition  to  the  certificate  aforesaid  a  permit  in 
writing,  &c.''  A.  had  brought  sheep  across  the 
boundary  from  Victoria  without  having  obtained 
a  certificate  under  the  27th  section,  and  had 
been  prosecuted  and  fined  therefor.  He  was 
now  proceeded  againet  for  not  having  obtained 


the  permit  after  passing  the  boundary  in  accor- 
dance with  the  28th  section: — Held  (Faucett, 
J.,  dissentiente)  on  motion  for  prohibition,  that 
the  provisions  of  the  28th  section  were  ap- 
plicable to  sheep  illegally  brought  over  the 
border  without  a  certificate,  as  well  as  to  those 
in  respect  of  which  a  certificate  had  been 
obtained.  The  defendant  having  by  his  own 
fault  failed  to  obtain  a  certificate  was  not 
thereby  relieved  from  the  necessity  of  obtaining 
the  permit.    Me  parte  Oreen,  5  S.C.R.  112. 

II.  Cattle  Diseases  Act. 

lUegal  Seizure.] — An  inspector  of  cattle 
appointed  under  the  provisions  of  the  Cattle 
Diseases  Prevention  Act  (24  Vict.  No.  11)  has  no 
power,  under  the  fourth  section  of  the  Act,  to 
seize  hoi'ned  cattle  introduced  into  the  colony, 
even  though  they  may  have  been  introduced 
contrary  to  the  proclamations  or  regulations 
established  in  pursuance  of  the  Act.  Pierce  v. 
Bruce,  3  S.C.R.  36. 

III.  Cruelty  to  Animals  Act. 

Animal  dying  of  Stai-vation  after  Sale — Liability 
of  Seller.] — The  defendant  was  convicted  under 
the  Cruelty  to  Animals  Act  (14  Vict.  No.  40) 
of  ill-using  a  calf  by  neglecting  to  provide  it 
with  proper  sustenance.  It  appeared  that  the 
calf  had  been  sent  by  steamer  to  the  defendant, 
and  was  landed  on  a  wharf,  where  it  remained 
seventeen  days  without  food,  and  died  of  star- 
vation. The  defence  was  that  the  defendant 
had,  immediately  after  its  being  landed,  sold 
the  calf  to  a  butcher  : — Held,  on  motion  for  a 
prohibition,  that  as  the  property  in  the  calf 
had  passed  from  the  defendant,  he  was  not 
bound  to  feed  it,  and  therefore  not  liable  under 
the  Act.  Per  Martin,  C.  J.,  that  even  if  the 
property  had  not  passed  by  the  sale,  the  de- 
fendant would  not  be  Kable  under  the  Act, 
if  he  really  believed  that  the  property  had 
passed,  and  thought  that  the  caU  was  on  the 
wharf  at  the  purchaser's  risk.  Ex  parte  Foley 
(8.  M.  H.,  6th  March,  1875),  Wilk.  (4th  Ed.) 
745. 

IV.  Dog  Acts. 

Liahility  of  Keeper  of  Dog— Scienter.] — In  an 
action  for  damages  for  the  worrying  of  plaintiffs 
sheep  by  dogs  kept  on  the  defendant's  premises, 
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it  was  proved  that  the  defendant  was  not  the 
owner  of  the  dogs,  but  that  one  belonged  to  his 
brother,  and  had  been  lent  to  him  as  a  watch- 
dog, and  the  other  was  the  property  of  one  of 
the  defendant's  men.  The  District  Court  Judge 
held  that  the  case  was  governed  by  the  10th 
section  of  the  Act  6  Will.  IV.  No.  4,  and  the 
9th  section  of  the  Act  39  Vict.  No.  6,  and  that 
the  defendant  was  liable : — Held,  on  appeal, 
that  the  judge  was  right.  Jackson  v.  Croft, 
2  S.C.R.  N.S.  295. 

Penalty  and  Damages — Amendment. "l — Sec.  4 
of  the  Dog  Registration  Act  (6  WUl.  IV.  No.  4) 
provides  that  the  owner  or  keeper  of  a  dog  which 
attacks  persons  or  property  in  a  street  is  to  be 
fined  .  .  .  "not  less  than  £1,  over  and  above 
the  amount  of  damage  sustained."  Held,  that 
this  section  gives  no  power  to  justices  to  award 
damages.  The  meaning  of  it  is  that  the  penalty 
is  to  be  independent  of  any  proceeding  for 
damages  that  may  exist.  Where  justices 
awarded  damages,  together  with  a  fine,  the 
conviction  was  held  to  be  bad.  The  court, 
however,  amended  the  conviction  by  striking 
out  the  adjudication  of  damages.  Ex  parte 
Hartmann  (S.M.H,,  11th  December,  1875), 
Wilk.  (4th  Ed.)  163. 


capacity  of  one  of  settlor's  executors.  The 
cestui  que  trust  was  xmder  age  at  date  of  suit. 
Knox  V.  M'Donald,  10  S.C.R.,  Eq.  110. 


ANNUITY. 

Power  of  Sale  of  Infants'  Estate — Evidence  of 
Marriage  and  Descent.'] — In  suit  for  arrears  of 
annuity  payable  out  of  rents  of  infants'  estate,  the 
Court  has  power  to  decree  sale  for  such  payment 
and  for  costs,  there  being  no  other  funds.  In 
questions  of  pedigree,  declaration  by  members  of 
the  family  admissible  only  ante  litem  motam. 
Purchaser  entitled  to  have  such  muniments  as 
are  necessary  to  protect  his  title  against  all  the 
world.  Evidence  of  birth  and  marriage.  Sior- 
dan  V.  Hdlyer,  2  S.C.R.,  Eq.  46. 

Arrears — Interest — Costs.'] — In  suit  by  execu- 
tor of  trustee  of  marriage  settlement  against 
executors  of  settlor ;  arrears  of  annuity  coven- 
anted to  be  paid  by  settlor,  decreed  not  to  bear 
interest ;  a  sum  payable  on  settlor's  death  to 
bear  interest  at  five  per  cent. — an  arrangement 
that  such  sum  should  remain  out  at  call  on 
such  interest  having  shortly  after  settlor's  death 
been  joined  in   by   plaintiff,    then    acting  in 


ANSWER— 5'ee  Practice  and  Pleading 
(Equity). 


APPEAL. 
To  Privy  Council.] — See  Privy  Council. 

To  Full  Court.] — iSee  Practice — New  Trial. 

Equity  Appeals.] — See  Practice  (Equity). 

District  Court  Appeals.] — Sec  District  Court. 

Mining  Appeals.] — See  Mines  and  Minerals. 

Rating  Appeals.] — See  Municipalities. 

From  Justices  generally.] — See  Justices  op  the 
Peace — Criminal  Law. 

In  Insolvency.'] — See  Insolvency. 

In  Criminal  Cases.] — See  Criminal  Law. 


APPEARANCE— 5'e«  Practice. 


APPRENTICES'  ACTS. 

9  Geo.  IV.  No.  8. 
8  Vict  No.  2. 

And  see  Schools. 

The  4th  and  5th  sections  of  8  Vict.  No.  2 
dealing  with  the  punishment  of  apprentices 
offending  by  absenting  themselves,  apply  to  all 
cases  of  apprenticeship  valid  by  any  law,  as  well 
as  to  those  entered  into  under  8  Vict.  No.  2. 
Ex  parte  Paynter,  2  S.C.R.  189. 


ARBITRATION  AND  AWARD. 
Statute.]— SI  Vict.  No.  15. 

I.  Agreement  to  Refer. 

II.  Illegal  Reference. 
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III.  Setting  aside  Awaed— Practice. 

IV.  Under  Crown  Lands  Occttpation  Act  (25 

Viot.  No.  2). 

V.  Proceedings  and  Actions  on  Award. 
VI.  Costs. 


I,  Agreement  to  Refer. 

Wlien  Court  can  Interfere — Snhmission.'] — An 
agreement  to  refer  a  matter  to  arbitration  cannot 
be  treated  as  a  submission,  and  it  is  necessary  to 
make  the  submission  a  rule  of  court,  before  the 
Court  can  interfere.  Mickey  v.  'JTie  Queensland 
Sheep  Investment  Co.,  4  S.C.R.  161. 

"  Usual  Arbitration  Clause."] — Where  in  a 
building  contract  the  words  "usual  arbitration 
clause)"  are  used,  the  Court  will  not  decide  that 
any  particular  method  of  arbitration  was  con- 
templated.   Marei-  v.  Mears,  1  S.C.R.  N.S.  260. 

II.  Illegal  RErERENCE. 

Se/erence  of  Criminal  Information — Award  bad 
in  part.] — It  is  illegal  to  refer  an  information 
for  false  pretences  to  arbitration.  Where  a 
criminal  information  and  an  action  were  both 
referred,  and  the  umpire  made  distinct  findings 
as  to  the  costs  of  the  two  proceedings,  it  was 
held  that  the  findings  were  separable  and  the 
award  was  good  as  to  the  costs  of  the  action, 
though  bad  as  to  the  costs  of  the  information. 
Where  an  action  and  all  matters  in  difference 
are  referred,  the  arbitrators  have  power  over  the 
costs  of  the  action.  He  Meaker  and  Brown,  1 
S.C.R.  N.S.  59. 

III.  Setting  aside  Award. 
Insolvency  pending  Arbitration.] — A.  having 
sued  B.  for  breach  of  contract,  the  action  was 
referred  to  arbitration.  Pending  the  arbitration, 
A.  assigned  his  estate  for  the  benefit  of  his 
creditors.  The  award  having  been  made  in 
favour  of  A.  :— Held,  on  motion  to  set  it  aside, 
that  the  award  was  correct  in  form.  Ebsworth 
V.  Hickey  (No.  1),  S.C.R.  329. 

Executed  by  two  out  of  three  Arbitrators- 
Withdrawal  of  dissentient  Arbitrator.]— iAaXtava 
in  difierence  were  referred  to  three  arbitrators. 
The   award   was  to   be   made  by  the   three. 


or  any  two  of  them.  They  disagreed,  and 
one  of  the  arbitrators  said  that  if  the  award 
proposed  by  the  other  two  were  insisted  on  he 
should  withdraw  from  the  arbitration.  The 
other  two  on  a  subsequent  day  then  met  and 
instructed  their  solicitor  to  prepare  the  award, 
which,  when  it  was  prepared,  was  placed  by 
the  two  arbitrators  before  the  dissentient 
arbitrator,  but  he  refused  to  sign  it ;  and  it  was 
then  executed  by  the  other  two: — Held,  on 
motion  for  attachment  for  non-fulfilment  of  the 
award,  that  the  award  was  good,  and  that  the 
rule  must  be  made  absolute.  The  conduct  of 
the  dissentient  arbitrator  amounted  to  a  with- 
drawal from  the  reference.  Ebsworth  v.  Hickey 
(No.  2),  1  S.C.R.  336. 

Omission  to  decide.] — A  submission  to  arbitra- 
tion stated  that  it  was  agreed  that  certain 
disputes  between  A.  and  B.  should  be  referred 
to  certain  arbitrators  therein  named,  and  it  was 
amongst  other  things  agreed  that  the  costs  of 
preparing  and  executing  the  reference,  and  a 
duplicate  thereof,  should  be  in  the  discretion  of 
the  said  arbitrators.  The  award  adjudged  that 
B.  should  pay  the  sum  of  fifteen  guineas,  being 
the  costs  of  the  arbitrators  in  making  their 
award,  and  that  he  should  bear  all  his  own 
costs  and  expenses  in  relation  thereto:— Held, 
that  the  award  was  bad  on  the  ground  that 
the  arbitrators  had  omitted  to  decide  the  matter 
sxibmitted  to  them,  as  they  had  not  determined 
by  whom  and  to  whom  the  costs  of  preparing 
and  executing  the  reference  and  a  duplicate 
thereof  should  be  paid.  Se  Warby  and  Hose, 
4  S.C.R.  302. 

Award  incomplete — Sale  of  Cattle — Short  De- 
livery.]— L.  contracted  with  J.  for  the  sale  and 
purchase  of  "2000  head  of  cattle,  more  or  less, 
bred  on  the  Mole  Station,  branded  EL.  Price 
to  be  25s.  a  head ;  £500  cash  at  the  time  of 
delivery,  and  purchaser's  promissory  note  for 
the  balance  at  twelve  months  from  the  day  of 
final  delivery."  L.  delivered  1054  cattle,  which 
comprised  the  whole  herd  bred  on  the  Mole 
Station  which  could  be  found,  and  demanded 
payment.  J.  refused  payment,  and  claimed 
damages  for  short  delivery.  The  matter  was 
referred  to  an  arbitrator,  under  a  reference  of 
all  matters  in  dispute  relating  to  the  matters  at 
issue  between  the  parties  under  the  contract. 
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The  arbitrator  awarded  that  J.  should,  within 
three  days,  pay  the  sum  of  £250  in  cash,  and 
hand  to  L.  his  promissory  note  for  £1152  18s. 
The  award  added,  "  The  above  payments  by 
cash  and  note  shall  be  accepted  by  L.  in  full 
satisfaction  of  all  claims  by  him  against  J."  : — 
Held  (Stephen,  C.J.,  dissentiente),  that  the 
award  was  bad,  for  not  deciding  how  much 
compensation  J.  was  entitled  to  for  short 
delivery,  and  must  be  set  aside.  Ec  parte 
Josephsm,  6  S.C.R.  126. 

Unstamped  award— Judgment  set  aside.]— Aa 
award  made  in  pursuance  of  an  order  of  reference 
at  a  trial  is  liable  to  duty  as  an  instrument  under 
the  Stamp  Act  of  1865  (29  Vict.  No.  6),  and 
caimot  be  used  till  so  stamped :  therefore,  when 
judgment  had  been  entered  up  on  an  unstamped 
award  so  made,  the  Court  set  aside  the  judg- 
ment.    Baker  v.  Nixon,  7  S.C.R.  15. 

Appointment  of  Umpire — 31  Vict.  No.  15,  sec. 
6.] — ^A  reference  by  consent  to  two  arbitrators 
empowered  them  to  call  in  either  one  of  two 
named  persons  as  umjHre.  The  arbitrators, 
being  unable  to  obtain  the  services  of  either, 
appointed  another  person  against  the  express 
wish  of  one  of  the  parties,  and  he  as  umpire 
made  the  award: — Held,  that  such  ap- 
pointment was  ultra  vires  and  inoperative. 
Award  set  aside.  Ex  parte  Morris,  10  S.C.R. 
248. 

Umpire  silting  with  Arbitrators — Award — 
Fi.  /a.] — A  submission  to  arbitration  directed 
that  the  costs  of  the  submission,  reference,  and 
award  should  be  in  the  discretion  of  the  arbi- 
trators "who  may  award  by  whom,  to  whom, 
and  in  what  manner  the  same  shall  be  paid." 
An  award  was  made  which  was  silent  as  to 
costs : — Held,  on  motion  for  a  fi.  fa.  and  an 
attachment  for  disobedience  of  the  award,  that 
the  omission  of  the  costs  invalidated  the  award. 
Re  Warby  and  Rose  (ante)  followed.  He  Burne 
and  Kavanagh,  Knox,  254. 

But  the  Court  (following  Morgan  v.  Smith), 
upon  an  undertaking  by  the  applicant  to  pay  all 
the  costs  of  the  submission,  reference,  and 
award,  made  the  rule  absolute  for  a  fi.fa.,  and 
ordered  the  respondent  to  comply  with  the 
terms    of   the  award,      It   is   not   competent 


to  the  Court,  upon  a  motion  for  an  attach- 
ment, to  remit  the  award  to  the  arbitrators 
under  the  power  given  by  31  Vict.  No.  15,  s.  16. 
lb. 

By  the  submission  the  disputes  were  referred 
to  two  arbitrators,  "  or  in  case  the  arbitrators 
cannot  agree  in  their  award"  then  to  an  umpire. 
The  award  stated  that  the  arbitrators  had 
agreed  to  their  award,  "after full  consideration 
of  the  matter  in  reference,  in  the  presence  of 
and  with  the  assistance  of"  the  umpire : — Held 
(per  Martin,  C.J.,  and  Faucett,  J. ;  Hargrave, 
J.,  disseuUentfii,  that  these  facts  did  not  invali- 
date the  award.    lb. 

The  differences  and  disputes  referred  by  the 
submission  were  stated  to  be  "respecting  the 
said  partnership  and  the  accounts  thereof,  and 
as  to  what  amount  A.  B.  is  entitled  to  be  paid 
for  his  interest  in  the  partnership  assets,  and 
for  money  claimed  to  be  due  to  him  upon  hig 
withdrawal  from  the  said  partnership."  The 
parties  covenanted  "to  do  and  execute  all  such 
acts  and  deeds,  matters,  and  things,  and  to  pay 
all  such  moneys,"  as  the  arbitrators  by  their 
award  should  direct  and  appoint.  The  award 
ordered  the  respondent  (inter  alia)  to  give  a  bill 
of  sale  over  his  stock-in-trade  as  a  pawnbroker 
to  secure  the  performance  of  the  award  : — 
Held,  that  the  ordering  of  such  a  security  was 
not  beyond  the  powers  of  the  arbitrators : — 
Held  also  (per  Martin,  C.J.,  and  Faucett,  J.) 
that,  though  it  is  necessary  in  order  to  found 
a  motion  for  an  attachment  that  there  should 
be  an  express  order  to  pay  the  money,  the  same 
rule  does  not  hold  upon  an  application  for  a 
fi.fa.  under  the  Act  5  Vict.  No.  9,  s.  43,  but  it 
may  issue  upon  the  decision  of  the  arbitrators, 
that  a  sum  is  due.    lb. 

Award  by  Umpire  and  one  Arbitrator — 
Majority.] — By  a  submission  to  arbitration 
certain  disputes  were  referred  to  "  two  arbitra- 
tors, or  to  two  arbitrators  and  their  umpire,"  and 
it  was  agreed  that  the  arbitrators,  or,  in  case  of 
difference,  the  arbitrators  and  their  umpire, 
should  decide  all  matters  between  the  parties, 
arising  out  of  the  premises.  The  arbitrators, 
differed,  and  the  umpire  and  one  arbitrator 
made  an  award,  the  other  arbitrator  refusing 
to  join:— Held,  that  an  award  by  a  majority 
was  a  good  award.  Johnson  v.  Blachford,  1 
S.C.R.  N.S.  277. 
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"Entering  on  a  Reference" — MiscondtMt  of 
Umpire — Practice.^ — A  railway  company  took 
land  under  their  private  Act.  Sect.  30  of  this  Act 
provided  that  before  any  umpire  "  shall  enterinto 
the  consideration  of  any  matters  referred  to 
him,"  he  shall  make  a  certain  declaration.  The 
value  of  the  laud  was  referred  to  arbitrators,  who 
disagreed.  It  was  then  referred  to  an  umpire, 
who  went  to  the  land,  accompanied  by  a  land 
agent,  read  the  evidence  taken  before  the  arbi- 
trators and  their  notes  thereon,  and  stated  that 
he  had  made  up  his  mind ;  all  this  the  day 
before  he  made  the  declaration  : — Held,  that  he 
had  "entered"  upon  the  reference,  and  that, 
because  the  making  of  the  declaration  before  so 
doing  was  a  condition  precedent,  the  award  was 
bad.  (Per  Faucett,  J.  That  independently  of 
the  Act,  the  misconduct  of  the  umpire,  not 
being  waived,  was  sufficient  to  invalidate  the 
award.)  A  rule  nisi  to  set  aside  an  award  may 
be  moved  for  on  the  last  day  of  term.  He 
Mount  Kembla  Coal  and  Oil  Co.;Eady's  Arbitra- 
tion, 3  N.S.W.  L.R.  92. 


IV.  Under  Ceown  Lands  Occupation  Act 
OF  1861. 

Time  for  malcing  award.'] — In  an  arbitra- 
tion directed  under  the  Crown  Lands  Occupa- 
tion Act,  the  later  of  the  two  arbitrators 
was  appointed  on  the  1st  December,  1863; 
on  the  28th  December  the  two  arbitrators 
ex|;ended  their  time  thirty  days,  and  on  the 
26th  January,  1864,  they  appointed  an  umpire.  On 
the  28th  February  the  two  arbitrators  finally 
differed ;  on  the  20th  Apiril  the  umpire  extended 
his  time  thirty  days,  and  on  the  7th  May  he 
made  his  award: — Held,  not  too  late,  he  having 
(under  the  sixth  and  eighth  clauses  of  sect.  23  of 
the  Act)  sixty  days,  with  a  power  of  extension 
to  ninety  days,  for  that  purpose,  from  the  time 
when  he  was  enabled  to  enter  on  his  duties  by 
the  retirement  of  the  arbitrators  from  theirs,  and 
not  from  the  date  of  his  formal  appointment. 
Tyson  v.  M'Evoy,  3  S.C.R.  359. 

Trespass  — Award.y-Tv^T^aas  for  breaking 
and  entering  a  certain  station  of  the  plaintiff, 
called  A.  Plea  that  a  promise  had  been 
entered  into  on  behalf  of  Crown  that  in  con- 
sideration of  certain  rent  to  be  paid  by  the  de- 
fendant,  a  lease  of  the  said  land  should  be 


granted  to  him.  Averment  of  entry  by  the 
defendant  under  the  said  promise : — Held,  on 
demurrer,  bad  as  not  showing  that  the  laud  was 
Crown  land  within  the  Crown  Lands  Occupation 
Act  of  1861,  and  that  no  actual  lease  of  it  was 
in  force.  Plea  on  equitable  grounds,  after 
alleging  that  before,  &c.,  there  had  been  a 
dispute  between  the  plaintiff  and  defendant  as 
to  the  boundaries  of  their  respective  runs,  A. 
and  B.,  set  forth  an  arbitration  and  award  in 
pursuance  of  the  provisions  of  the  Crown  Lands 
Occupation  Act  of  1861.  It  then  averred  that 
by  the  award  it  was  directed  that  a  certain  line 
should  be  struck  and  measured,  and  that  the 
defendant  was  entitled  to  a  lease  of  the  country 
to  the  east,  and  the  plaintiff  to  a  lease  of  the 
country  to  the  west  of  the  said  line.  Averment, 
that  the  land  trespassed  upon  lay  to  the  east  of 
said  line : — Held,  on  demurrer,  bad.  Busdm  v. 
;,  5  S.C.R.  40. 


Uncertainty. 1 — In  an  award  made  by  an 
umpire  under  the  Crown  Lands  Occupation 
Act  1861  the  boundary  in  dispute  was  described 
by  reference  to  the  features  of  the  country,  and 
more  especially  by  reference  to  a  chart  not 
annexed  to  the  award: — Held,  that  such  descrip- 
tion was  too  uncertain.  Award  referred  back 
to  umpire  under  sec.  16  of  the  Arbitration  Act. 
Ex  parte  Smden,  7  S.C.R.  247. 

Mistake  not  apparent  on  face  of  Award.] 
— The  rule  that  an  award  will  not  be  set 
aside  merely  because  the  arbitrator  has 
made  a  mistake  not  apparent  on  the  face 
of  the  award  applies  to  awards  made  by 
an  umpire  appointed  compulsorily  by  the 
Minister  for  Lands  under  sec.  23  of  the 
Crown  Lands  Occupation  Act  of  1 86 1 .  Ex  parte 
Jenkins,  10  S.C.R.  231. 


V.  Proceedings  and  Actions  on  Award. 

Payment.]— The  Court  will  order  an  amount 
found  to  be  due  by  an  award  to  be  paid, 
although  the  award  adjudging  the  amount  does 
not  direct  it  to  be  paid.  Ex  parte  OreviUe,  8 
S.C.R.  27. 

Award  directing  payment  by  Government — vltra 
vires.]— It  was  resolved  by  the  Legislative 
Assembly  that  an  address  should  be  presented 
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to  the  Governor  praying  that  His  Excellency 
would  be  pleased  to  cause  to  he  placed  on  the 
Estimates  for  1874  a  sum  of  money,  to  be 
ascertained  by  arbitration,  to  compensate  the 
plaintiff  for  damage  sustained  by  him.  The 
Governor  accordingly  directed  a  reference,  and 
the  arbitrators  awarded,  "that  there  be  paid 
by  the  Government  to  the  said  James  Twaddell 
(the  plaintiff)  the  sum  of  £4600  for  damages 
sustained  by  him."  The  plaintiff  now  brought 
an  action  of  debt  upon  the  award  against  the 
Government : — Held,  on  demurrer,  that  the 
award  was  vltra  vires,  and  that  the  plaintiff's 
declaration  could  not  be  supported.  Twaddell  v. 
Driver,   Knox  459. 

VI.  Costs. 

Award  silent  as  to  costs— Pmoer  of  Court 
to  send  bach  award.] — In  cases  where  an 
action  has  been  referred  to  arbitration  and 
the  award  is  silent  as  to  costs,  an  appli- 
cation that  the  Prothonotary  should  be  ordered 
to  tax  the  costs  in  favour  of  one  of  the 
parties,  or  that  the  order  of  the  Court  referring 
the  matter  to  arbitration  should  be  amended, 
by  making  the  costs  abide  the  event  of  the 
arbitration,  cannot  be  granted  by  the  Court. 
Sec.  16  of  the  Arbitration  Act  only  empowers 
the  Court  to  remit  a  matter  for  the  reconsider- 
ation of  the  arbitrators  when  the  application 
made  is  to  set  aside  the  award.  Johnson  v. 
Mgney,  S.M.H.  11  Dec.  1875. 

Of  Award  had  in  part.] — Where  a  criminal 
information  and  an  action  were  both  referred, 
and  the  umpire  made  distinct  findings  as  to  the 
costs  of  the  two  proceedings,  it  was  held  that 
the  findings  were  separable  and  the  award  was 
good  as  to  the  costs  of  the  action,  though  bad  as 
to  the  costs  of  the  information.  Be  Meaker  and 
Brown,  1  S.C.B.  N.S.  59. 

Of  action.] — ^Where  an  action  and  all  matters 
in  difference  are  referred,  the  arbitrators  have 
power  over  the  costs  of  the  action.    lb. 

Reference  silent  as  to  Costs — Cause  and  all 
Matters  of  Difference  i-ef erred.] — An  action  and 
" all  matters  in  dispute''  were  referred  at  the 
trial  to  two  of  the  jury  as  arbitrators.  They 
found  a  verdict  for  the  defendant,  and,  so  far 


as  they  had  the  power,  awarded  the  defendant 
the  costs.  Afterwards  the  defendant's  costs  of 
of  the  reference  and  award  were  taxed  and 
allowed  by  the  prothonotary.  The  plaintiff 
appealed  to  a  Judge  in  Chambers,  who  dis- 
allowed the  costs.  On  motion  to  rescind  the 
Judge's  order,  it  was  conceded  that  if  the  costs 
had  been  mentioned  at  the  time  of  the  reference, 
they  would  have  been  included  in  the  reference. 
The  Court  therefore  amended  the  reference 
nunc  pro  tunc,  so  as  to  give  the  arbitrators 
power  to  award  the  costs.  MulhoUand  v.  Beyers, 
1  N.S.W.  L.R.  205. 


ARCHITECT. 

Certificate — Privity  of  Contract.] — A  mere 
nonfeasance,  although  with  a  bad  motive,  is 
not  actionable  where  there  is  no  privity  be- 
tween the  person  omitting  to  do  the  act  and 
the  person  injured  by  the  act  not  being  done. 
The  declaration  stated  that  an  agreement  was 
entered  into  between  one  L.  and  the  plaintiff, 
for  the  performance  of  certain  work  by  the 
latter  for  L.,  for  certain  payments  ;  and  that  it 
was  provided  by  the  agreement  that  the  pay- 
ments were  to  be  made  upon  certificates  to  be 
given  by  the  defendants,  and  that  the  defend- 
ants undertook  to  act  as  architects  under  the 
agreement,  and  to  inspect  and  examine  the 
work,  and  to  certify  to  the  performance  of  the 
same.  It  then  alleged  that  in  pursuance  of 
such  undertaking  and  employment  the  defend- 
ants did  examine  and  inspect  the  work  as  the 
same  proceeded,  and  did,  in  part  performance 
of  their  undertaking,  from  time  to  time,  certify 
that  the  said  work  had  been  duly  performed, 
upon  which  certificates  money  had  been  paid  by 
L.  to  the  plaintiff.  Averment  of  fulfilment  of 
all  conditions  precedent  to  entitle  the  plaintiff 
to  receive  a  certificate  from  the  defendants,  and 
that  it  was  their  duty  to  give  the  same : 
Breach,  that  the  defendants  fraudulently,  mali- 
ciously, and  without  any  good,  reasonable,  pro- 
bable, or  sufficient  cause,  refused  to  give  the 
same,  in  violation  of  their  duty  :— Held,  on  de- 
murrer, that  the  action  was  not  maintainable. 
Kelly  v.  Bradridge,  3  S.C.R.  103. 

And  see  cases  under  Contract. 
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ARREST. 

8tatntes.]—S  Vict.  No.  15;  10  Vict.  No.  7; 
13  Vict.  No.  12;  37  Vict._No.  11. 

I.  On  Mesne  Pbocess. 

II.  In  Criminal  Cases. 

III.  In  Other  Cases. 

1.  0/  defendant  in  defamation.] — See 

Defamation. 

2.  In  Insolvency. y-See  Insolvency. 

3.  On    Final    Process.]— See  Execu- 

tion— Sheriff — District  Courts 
(Execution). 

4.  O/jScamen.]— See  Shipping. 

IV.  Malicious  and  Wrongful — See  Mali- 
cious Prosecution. 

I.  On  Mesne  Process. 

Prwcipefor  a  Capias  informal.] — Prsecipe  for 
a  capias  not  disclosing  the  name  or  residence  of 
the  defendant,  and  returnable  forthwith : — 
Held,  to  be  irregular.  Holloway  v.  Eoutledge, 
1  S.C.R.  15. 

The  defendant  having  been  arrested  and 
having  given  a  bail  bond : — Held,  no  waiver ; 
and  the  bail  bond  was  ordered  to  be  can- 
celled,    lb. 

Affidavit  to  hold  to  Bail.] — An  affidavit  to  hold 
to  bail  stating  that  the  defendants  are  justly  and 
truly  indebted  to  the  plaintiff  for  goods  sold,  is 
bad.     Whyte  v.  Cargill,  2  S.C.R.  171. 

An  affidavit  to  hold  to  bail  claiming 
one  entire  sum,  the  amount  being  alleged 
to  be  due  in  respect  of  several  causes  of 
action,  of  which  two  were  stated  m  the 
following  words  : — "For  interest  upon,  and  for 
the  forbearance  at  interest  by  me  to  the  defen- 
dant at  his  request,  of  moneys  owing  from 
the  said  defendant  to  me ;  also  for  money  found 
to  be  due  from  the  said  defendant  to  me,  on  the 
balance  of  an  account  current,  from  18th 
February,  1856,  to  20th  August,  instant, "is bad 
as  to  both  these  causes  of  action,  and  the 
defendant  is  entitled  to  his  discharge.  Prince 
V.  Kennedy,  2  S.C.R.  174. 

An  affidavit  to  hold  to  bail  stated  that 
the    defendant    was    a    storekeeper    carrying 


on  business  in  Brisbane,  in  Queensland; 
that  he  had  been  in  Sydney  for  ten  days, 
and  had  stated  to  the  plaintiff's  attorney,  that 
he  was  going  to  Brisbane  the  next  day : — 
Held,  insufficient.  The  affidavit  must  either 
state,  in  the  words  of  the  statute  (3  Vict.  No. 
15,  s.  2)  that  the  action  will  probably  be  defeated, 
or  must  state  circumstances  from  which  that 
result  can  reasonably  and  naturally,  and  not 
merely  by  conjecture,  be  deduced.  Keep  v. 
Benjamin,  i  S.C.R.  321. 

Affidavit— Suppression  of  Facts.] — The  plain- 
tiff obtained  an  order  for  the  defendant's 
arrest  on  an  affidavit  setting  forth  the  cause  of 
action  (which  was  for  an  instalment  of  £25  due 
upon  ".  promissory  note)  and  stating  that  the 
defendant  had  sworn  upon  a  trial  in  the  District 
Court  on  the  previous  day,  that  it  was  his 
intention  to  leave  Sydney  in  the  course  of 
the  next  ensuing  week,  for  Queensland.  The 
affidavit  also  mentioned  that  the  action  in  the 
District  Court  was  brought  for  the  former 
instalment  of  the  same  note,  but  it  did  not  state 
that  the  verdict  passed  for  the  defendant.  It 
appeared  that  the  defendant  was  a  resident 
of  Queensland,  but  it  was  not  stated  that  he 
was  in  the  habit  of  coming  to  Sydney  two 
or  three  times  in  the  year  on  business.  ,  These 
facts  appearing  from  affidavit  filed  by  the 
defendant,  Hargrave,  J,,  set  aside  the  order 
to  hold  to  bail,  and  all  proceedings  under  it  with 
costs.  On  appeal  to  the  full  Court  : — Held 
(per  Hargrave,  J.,  and  Manning,  J.,  Martin, 
C.J.,  dissenliente),  that  Hargrave,  J.,  was  right. 
Per  Hargrave,  J.  Because  there  was  a  sup- 
pression of  material  facts  in  the  plaintiff's 
affidavit.  Per  Manning,  J.  Because  there 
was  no  probability  of  the  action  being  defeated. 
Per  Martin,  C.J.  The  Court  will  not  interfere 
to  set  aside  a  writ  of  capias,  unless  it  appears 
clearly  either  that  the  plaintiff  had  no  cause  of 
action,  or  that  the  defendant  was  not  about 
to  leave  the  colony.  Oodvnn  v.  Cashion,  1 
S.C.R.  N.S.  34. 

Summons  signed  by  Chief  ClerJc.] — Defendant 
in  an  action  was  arrested  under  a  ca.  re.,  and  held 
to  bail.  He  afterwards  obtained  a  summons, 
issued  out  of  the  Supreme  Court,  and  signed 
"  J.  A.  Read,  Chief  Clerk,"  calling  on  the  plain- 
tiffs to  appear  before  a  judge  in  Chambers  to 
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show  cause  why  the  ca.  re.  should  not  be  set 
aside,  and  the  defendant  discharged  from 
custody.  The  judge  made  an  order  in  the  terms  of 
the  summons: — Held,  on  motion  to  rescind  the 
order,  that  the  Chief  Clerk  had  no  power  to 
issue  the  summons,  and  that  by  3  Vict.  No.  15, 
sec.  5,  the  plaintiffs  should  have  been  ordered 
to  show  cause  by  a  rule  or  order  of  a  judge.  The 
order  was  set  aside.  FalTcv.  Rwdey,  S.M.U., 
17th  June,  1876. 

Application  to  pay  Money  out  to  the  Plaintiff.] — 
Defendant  being  arrested  under  a  capias,  de- 
posited with  the  sheriff  in  lieu  of  bail  the  amount 
endorsed  on  the  writ,  with  £S  8s.  to  answer 
costs.  No  bail  was  put  in  for  him.  Plaintiff 
filed  no  declaration,  and  the  defendant  signed 
judgment  of  non  pi-os.  On  motion  by  the 
plaintiff  that  the  amount  deposited  in  lieu  of 
bail  (and  which  had  been  paid  by  the  sheriff 
into  court)  should  be  paid  out  to  him,  on  the 
ground  that  the  defendant  had  not  deposited 
with  the  sheriff  £10  for  costs,  as  required  by  the 
Mesne  Process  Act  (3  Vict.  No.  15),  sec.  3: — Held, 
that  in  the  absence  of  any  rules  of  the  Supreme 
Court,  made  under  sec.  3  of  the  Mesne  Process 
Act,  the  practice  as  to  paying  the  money  out  of 
court  was  governed  by  the  Imperial  Statute  43 
George  III.,  c.  46;  and  that  but  for  the  judg- 
ment signed  against  him,  the  plaintiff  would  be 
entitled  to  have  the  money  paid  out  to  him  ;  but 
that  before  such  order  could  be  made  the 
judgment  must  be  set  aside  Ordered,  that  the 
judgment  be  set  aside  on  payment  by  the  plain- 
tiff to  the  defendant  of  the  costs  of  entering  up 
judgment.  On  that  being  done,  it  was  ordered 
that  the  defendant  should  pay  into  court  an 
additional  sum  of  £10,  or  give  bail.  If  neither 
be  done  by  the  defendant,  the  money  should  be 
paid  out  to  the  plaintiff.  Bayliss  v.  Dixon,  4 
N.S.W.  L.R.  62. 


II.  In  Criminal  Cases. 

Arrest  by  Constable  for  Misdemeanour — War- 
rant.]— Where  a  constable  apprehends  a  person 
for  a  misdemeanour  he  must  have  the  warrant 
in  his  possession,  and,  on  demand,  must  show  it  to 
the  person  arrested.  At  the  trial  of  the  defen- 
dant, who  was  named  Whitehouse,  on  a  charge 
of  having  assaulted  a  constable  named  D.  in  the 
discharge  of  his  duty,  the  facts  proved  were  that 


D.  had  a  warrant  against  the  defendant  aiid  others, 
charging  him  by  the  name  of  Whitehead  with  a 
misdemeanour.  D.  left  the  warrant  with 
another  constable,  and  went  away  about  300  feet 
to  a  yard,  where  he  saw  the  defendant,  and  told 
him  he  had  a  warrant  against  him  for  the  mis- 
demeanour in  question.  The  time  was  day-time, 
and  D.  was  in  uniform,  and  acting  within  his 
own  district.  The  defendant  asked  D.  to  read 
the  warrant  or  show  it  to  him.  D.  said  there 
was  no  occasion  to  do  so,  and  proceeded 
to  arrest  the  defendant,  who  then  com- 
mitted the  alleged  assault  with  which  he 
was  charged: — Held,  that  the  facts  proved  were 
not  sufficient  to  support  a  conviction.  The 
warrant  could  not  be  considered  as  being  con- 
structively in  the  possession  of  D.  Held,  also, 
that  the  warrant  being  only  an  authority  to 
arrest  Whitehead  did  not  justify  the  arrest  of 
the  defendant,     if.  v.  Whitehouse,  2  S.C.R.  118. 

Arrest  witliout  wan-ant.] — The  defendant  was 
convicted  of  assaulting  senior-sergeant  S.  while 
in  the  execution  of  his  duty.  It  was  proved 
that  the  defendant  made  use  of  obscene  language 
in  a  public  place  within  hearing  of  constable  B. , 
who  arrested  him.  The  defendant  thereupon 
assaulted  B.,  took  his  baton  from  him,  knocked 
him  down  and  threw  the  baton  away,  leaving 
B.  disabled.  B.  went  immediately  to  the  police 
station  and  informed  his  superior  officer  of  what 
had  taken  place ;  and  S.  promptly  went  to  the 
place  where  the  assault  had  been  made  on  B. , 
and  there  found  the  defendant.  One  G.  O., 
who  was  present,  charged  the  defendant  with 
assaulting  him,  whereupon  S.,  who  had  no 
warrant  for  the  apprehension  of  the  defendant, 
said,  touching  him  on  the  shoulder,  "  I  arrest 
you  for  disarming  constable  B.  of  his  baton 
while  in  the  execution  of  his  duty,  and  for 
assaulting  G.  0."  The  defendant  then  com- 
mitted the  assault  on  S.,  with  which  he  was 
charged  : — Held  (per  Martin,  C.  J.,  and  Faucett, 
J.,  Manning,  J.,  dvhitante),  that  the  conviction 
was  bad,  and  should  be  quashed.  The  arrest 
of  the  defendant  by  S.  without  a  warrant  was 
on  a  charge  of  an  assault  which  S.  had  not 
witnessed,  but  had  only  heard  of  from  B.;  and 
it  was,  therefore,  illegal.  It  is  immaterial 
whether  S.  believed  that  the  defendant  had 
stolen  B's.  baton,  as  that  was  not  the  charge 
on  which  S.    arrested    him.      The   arrest  by 
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S.  could  not  be  considered  as  a  re-arrest  on  the 
original  charge  of  using  obscene  language,  if, 
V.  SmUh,  8.M.H.,  17th  September,  1876. 


ARSON. — See  Criminal  Law. 


ART  XJNIONS  ACT— 14  Vict.  No.  13. 


ASSAULT.— See  Arrest  (in  Criminal  Cases) 
— Criminal  Law— Trespass. 


ASSESSMENT  OF  RUNS  ACT  (1858)— 

22  Vict.  No.  17. 
Lord   V.    Lee   2   S.C.R.    SOi-See    Money 
Counts. 


ASSIGNMENT. 
For  Benefit  of  Creditors.] — See  Insolvency. 

Fraudulent.] — See  Insolvency. 

Of  Seal   Property.] — See  Crown    Lands — 
Vendor  and  Pitrchaser. 

0/ Personal  Property.] — See  Bill  or  Sale. 

Of  Leases  and  Terms.] — See  Landlord  and 
Tenant. 

0/  Mortgages.] — See  Mortgage, 


ASSURANCE.— See  Insurance. 


ATTACHMENT.— 5ee  Contempt  of  Court. 


ATTORNEY  AND  SOLICITOR. 
I.  Articled    Clerks    and   Admission   op 
Attorneys,  &c. 


II.    Mutual    Rights   and    Liabilities   of 
Attorney  and  Client. 
(a)  Retainer  and  Employment. 
(6)  Bill  of  Costs,  Delivery  and  Taxation — 
Action  for  Recovery  of  Costs. 
(c)  Attorney's  Lien  for  Costs. 

III.  Attorneys  and  their  Agents. 

IV.  Proceedings  under  the  Attorneys'  Act 

(11  Vict.  No.  33). 

V.  Solicitor  defending  in  person. 

VI.  Contempt  of  Court  by,  see  Contempt. 

VII.  Costs  as  between  Party  and  Party,  see 

Costs. 


I.  Articled  Clerks  and  Admission  of 
Attorneys,  &c. 

Validity  of  Rules  made  by  Majority  of  the 
]  —  The  Court  (Hargrave,  J.,  dissen- 
tiente)  made  an  order  that  the  applicant  (an 
articled  clerk  who  had  completed  his  term  of 
service  imder  the  old  rules)  should  be  admitted 
to  examination,  although  six  months'  notice  of 
the  books  on  which  the  examiners  intended  to 
conduct  their  examination  had  not  been  given 
in  accordance  with  Rule  17  of  the  18th  of 
December,  1877,  but  refused  to  dispense  with 
payment  of  the  fee  of  £10  imposed  by  Rule  22. 
(Per  Martin,  C.J.,  and  Manning,  J. ;  Hargrave, 
J.,  dissentiente) — The  rules  of  the  18th  of  De- 
cember, 1877,  are  valid  though  signed  by  three 
judges  only.     Exparte  Taylor,  1  S.C.R.  N.S.  58. 

Articled  Cleric — ^jjfe.] — A  clerk  was  articled 
in  his  seventeenth  year.  The  Court  refused  to 
admit  him  to  examination  until  he  had  served 
five  years  from  the  age  of  seventeen.  Bho  parte 
Clinton,  1  S.C.R.  N.S.  67. 

^ee«  on  Examination.] — An  articled  clerk  if 
only  required  to  pay  the  fee  of  £10  on  admis- 
sion to  the  final  examination  once.  Ex  parte 
Tomlinson,  1  S.C.R.  N.S.  235. 

Admission — Proceedings  for  Contempt  pend- 
ing.] —  It   appeared    that    the   applicant  dov 
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admission,  a  solicitor  for  the  Supreme  Court 
of  Queensland,  was  in  contempt  by  reason  of 
the  non-payment  of  a  fine  of  £20  imposed  by 
that  Court.  The  Court  refused  to  entertain 
affidavits  filed  by  the  applicant  and  dealing  with 
the  matter  of  the  contempt,  and  refused  the 
admission.  Afterwards,  upon  its  appearing 
that  the  contempt  had  been  purged  by  the 
payment  of  the  fine,  the  Court  admitted  the 
applicant.  Ex  parte  Godfrey,  2  S.C.R.  N.S. 
301. 

Examination  —  Articles  not  expired.]  —  The 
Court  directed  the  examination  of  an  articled 
clerk  whose  articles  would  expire  after  the  day 
of  examination  but  before  the  day  fixed  for  the 
admission  of  attorneys.  Ex  parte  Eeadford, 
Knox  152. 

Articled  Clerh  not  Introduced.] — Where,  in 
consequence  of  a  mistake,  an  articled  clerk  was 
not  introduced  to  the  judges  before  he  was 
articled,  in  compliance  with  the  10th  standing 
Rule,  the  Court  permitted  the  introduction  to 
be  made  nunc  pro  tunc.  Ex  parte  Camithers, 
Knox  295. 

Articled  Clerk — Assignment  of  Articles.] — 
Where  it  appeared  that  the  attorney  to  whom 
the  applicant  had  been  articled  was  dead,  and 
that  his  executrix  had  refused  to  take  out 
probate,  the  Court  made  an  order  for  the 
assignment  of  the  articles.  Ex  'parte  Bland, 
Knox  521. 

Admission  of  Attorneys  of  other  Colonies — 
Equal  Standard  of  Examination — Rule  3.] — A 
solicitor  of  the  Supreme  Court  of  South  Australia 
passed  an  examination  upon  his  admission  in 
that  colony  of  a  substantially  equal  standard, 
but  did  not  matriculate  or  pass  an  equivalent 
examination  at  a  University.  At  the  time 
that  he  was  admitted  in  South  Australia,  the 
latter  qualification  was  not  required  in  this 
colony : — Held,  that  he  was  entitled  to  be 
admitted.  —  Semble  (per  Manning,  J.),  that 
a  solicitor  admitted  in  another  colony  since  1877 
would  not  be  qualified  for  admission  in  this 
colony,  unless  he  had  passed  the  matriculation, 
or  some  other  equivalent  examination  at  a 
University.  Ex  parte  Stevenson,  1  N.S.W.  L.R. 
49. 


II.  Mutual  Rights  of  Attorney  and  Client. 

(a)  Retainer  and  Employment. 

Writ  of  Fi.  Fa. — Client  Responsible — Ratifica- 
tion.]— Where  a  writ  of  fi.  fa.  is  sued  out  by  an 
attorney,  and  directed  to  a  special  bailiff  under 
7  Vict.  No.  13,  s.  2,  the  client  is  responsible  for 
acts  done  by  the  bailifi',  in  respect,  or  by  colour 
of  the  process ;  and  he  is  equally  liable  if  the 
attorney  is  employed  by  some  one  on  his  behalf 
without  his  knowledge,  and  he  afterwards 
ratifies  the  employment.  Matthews  v.  Ogg,  3 
S.C.R.  1. 

Purchase  by  Solicitor  from  Client — Reference  to 
Master.] — In  a  suit  by  a  solicitor  and  his  client 
(a  married  woman)  against  the  trustees  of  her 
marriage  settlements,  seeking  a  conveyance  and 
transfer  to  the  solicitor  of  trust  property 
appointed  and  assigned  to  him  for  his  own 
absolute  use  and  benefit  by  the  married  woman, 
for  valuable  consideration,  a,  decree  was  made, 
containing  a  reference  to  the  Master,  to  inquire 
and  report  whether  the  consideration  money 
mentioned  in  the  deed  of  appointment  had  been 
paid,  and  when  and  how  and  on  what  account, 
and  under  what  circumstances  each  and  every  of 
such  sums  constituting  such  consideration  had 
been  paid  or  advanced.  Hellyer  v.  Druitt  (No. 
1),  6  S.C.R.,  Eq.  43. 

Liability  after  Dismissal  for  act  of  Town  Agent.] 
— Action  by  client  against  attorney  for  offering 
an  improper  obstacle  to  an  order  of  a  judge  for  a 
change  of  attorneys  in  an  action  in  which  the 
plaintiff  had  employed  the  defendant  as  his  attor- 
ney. The  plaintiff  retained  the  defendant  to 
defend  an  action,  and  during  the  pendency  of  the 
action  it  appeared  advisable  on  the  plaintiff's 
behalf  to  change  his  attorney.  On  a  summons  to 
change  the  attorney  coming,  on  before  Mil- 
ford,  J.,  the  managing  clerk  of  the  de- 
fendant's town  agent  took  an  objection,  upon 
which  the  judge  dismissed  the  summons: — 
Held,  that  the  defendant  was  bound  by  the 
action  of  his  town  agent's  managing  clerk.  But 
held.  That  a  nonsuit  must  be  entered,  as  the 
relation  between  the  plaintiff  and  defendant  had 
ceased,  on  the  defendant's  dismissal,  to  be  that  of 
client  and  solicitor,  and  that  the  defendant  was 
not  liable  except  in  costs  for  taking  any  objection 
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to  a  judicial  proceeding  to  which  he  was  a 
party.     Rudd  v.   WUlang,  4  S.C.R.  165. 

(6)  SiU  of  Costs — Delivery  and  Taxation — 
Action  for  Recovery  of  Costs. 

Grimhial  Matters.]  —  An  attorney  cannot 
recover  in  respect  of  services  rendered  as 
an  attorney  in  a  criminal  matter  at  a  police 
court  without  delivering  a  Ml  of  costs 
pursuant  to  11  Vict.  No.  33.  Moffatt,  one  <fcc. 
V.  White,  1  S.C.R.  141. 

Registrar  of  District  Court  cannot  tax  as  between 
Attorney  and  Client.1— la  proceedings  in  a  Dis- 
trict Court  the  registrar  has  no  power  to  tax 
costs,  except  as  between  party  and  party. 
On  taxation  by  him,  the  only  costs  that  can 
be  allowed  for  proceedings  in  a  cause  in  that 
court,  or  which  can  be  reasonably  so  deemed, 
are  such  charges  as  are  specified  in  the  District 
Court  scale.  But  the  prothonothary  may  allow 
an  attorney  his  costs  as  between  attorney  and 
client  for  and  in  respect  of  all  business  done  in 
advising  or  assisting  the  client  with  reference  to 
the  cause.     Mc  parte  Castle,  6  S.C.R.  161. 

If  fees  are  not  allowable  by  the  scale,  they 
cannot  be  recovered  for  matters  done  in  court, 
even  between  attorney  and  client.  Ex  parte 
O'Toole,  6  S.C.R.  161  (note). 

Time  wUhin  which  Costs  must  he  taxed  runs  in 
Vacation.] — The  rules  of  practice  directing  that 
' '  during  the  half-yearly  vacation  no  time  shall 
run  for  pleadings  or  the  doing  of  any  other  thing 
at  law  or  in  equity,"  do  not  apply  to  the  month 
within  which  an  application  for  an  appointment 
to  tax  a  bill  of  costs  under  the  first  section  of  the 
Attorneys  Act  must  be  made.  An  ex  parte 
■order  to  tax  obtained  after  the  expiration  of 
the  month  was  discharged  by  Hargrave,  J. 
Ex  parte  M'Intosh,  4  S.C.R.  191. 

Action  for  Costs— U  Vict.  No.  33,  see.  2.]— 
Plaintiff  sued  for  the  amount  of  an  attorney's 
bill,  and  signed  judgment  for  £34  15s.  6d.  It 
was  sworn  by  the  defendant's  attorney  that,  if 
taxed,  the  bill  would  be  reduced  much  below 
£30 ;  and  also  that  on  the  same  morning  on 
which  and  before  judgment  was  signed  he  asked 
plaintiff's  attorney  to  wait  till  he  could  take  out 
a  summons  to  tax.  Held  (Hargrave,  J.,  dissen- 
tiente)  that  these  were  not  special  circumstances 


within  the  proviso  of  the  second  section  of 
the  Attorneys  Act,  enabling  a  judge  to  order  a 
reference  to  taxation.  Miller  v.  Hennesstj,  4 
S.C.R.  319. 

Costs  not  recoverable — Cross  Negligence.] — The 
omission  by  an  attorney  who  prepares  a  deed  of 
assignment  under  the  5  Vict.  No.  9,  including 
real  estate,  to  get  the  deed  registered,  is  gross 
negligence,  and  the  instrument  is  invalid ;  nor 
can  the  attorney  recover  costs  for  preparing  the 
same.    In  re  Kirchtier's  Trustees,  5  S.C.R.  346. 

Res  Judicata —  Taxation  of  A  ttorney's  Bill  after 
Action.  ] — An  attorney  sent  the  defendant  a  signed 
bill  for  £134  and  was  paid  £67  and  sued  the 
defendant  in  the  District  Court  for  the  residue 
and  gained  a  verdict  for  £60.  The  defendant's 
attorney  had  not  been  instructed  in  time  to 
make  a  proper  defence  to  the  action.  Two 
executions  had  issued  under  the  District  Court 
judgment : — Held,  that  the  judge  was  right  to 
refer  the  bill  for  taxation,  notwithstanding  the 
verdict  of  the  District  Court  and  the  lapse  of 
eighteen  months.  Ex  parte  Logan,  7  S.C.R. 
11. 

Mortgage  to  secure  future  Costs^ — L.  gave  to 
D. ,  his  attorney,  a  mortgage  to  secure  the  costs  of 
two  specific  actions;  L.  then  instructed  D.  to  com- 
mence ;  L.  became  insolvent ;  D.  put  a  value  on 
the  mortgage  and  applied  to  prove  for  the 
balance  of  his  costs  under  5  Vict.  No.  17,  B.  29. 
The  Acting  Chief  Commissioner  held  the  mort- 
gage void  and  expunged  the  proof,  offering  to 
let  D.  prove  as  an  ordinary  creditor.  D.  ap- 
pealed : — Held,  that  the  Chief  Commissioner 
had  jurisdiction  to  decide  the  validity  of  the  , 
mortgage  so  far  as  was  necessary  to  the  ques- 
tion of  admitting  D.'s  proof  :^Held,  also,  that 
a  mortgage  given  by  a  client  to  his  attorney  to 
secure  the  costs  of  future  specific  actions  is  void. 
Ex  parte  Davidson,  2  N.S.  W.  L.R.  276. 

Action  for  Costs — Authority  to  settle — Practice.] 
D.,  an  attorney,  sued  H.,  his  client,  on  a  bill  of 
costs.  H.  pleaded  never  indebted,  and  a  settle- 
ment after  action  brought.  D.  lived  at  0.  and, 
as  security  for  a  loan,  gave  the  bank  manager 
at  O.  written  authority  to  settle  the  action  with 
H.  at  C.  The  O.  managei-,  with  D.'s  consent, 
authorised  the  C.  manager  to  settle  with  H. 
The  authority  was  communicated  to  H.,  whoon 
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the  24th  settled  with  the  C.  managei-.  Un- 
known to  H.  and  the  C.  manager,  the  authority 
had  been  revoked  at  0.  on  the  morning  of  the  24th. 
The  jury  also  found  it  had  been  revoked  at  O. 
Ijy  consent  on  the  19th.  Evidence  that  the 
■charges  were  unreasonable  was  i-ejected.  Ver- 
dict for  the  plamtiff.  On  motion  for  new  trial : 
— Held,  that  where  a  signed  attorney's  bill  had 
been  delivered,  and  a  month  elapsed  without 
the  client  taking  steps  to  tax  it,  the  charges 
were  acftuitted  to  be  reasonable : — Held  also, 
that  an  authority  coupled  with  an  interest 
cannot  be  revoked  except  by  consent ; 
that  as  the  revocation  had  not  been  com- 
municated to  H.  the  settlement  was  binding 
on  the  plaintiff.  The  last  point  had  not  been 
taken  at  the  trial,  nor  had  the  judge  given  any 
direction  on  it: — Held  lastly,  that  the  point, 
not  being  one  of  misdirection,  or  of  the  wrong- 
ful admission  or  rejection  of  evidence  only, 
could  be  taken  on  the  motion  for  a  new  trial. 
Dvxyer  v.  Herman,  2  N.S.W.  L.R.  280. 

(c)  Attorney's  Lien  for  Costs. 

Contimies  after  Employment  ceases.] — When 
an  attorney  has  been  changed,  his  lien  for  pro- 
fessional services  continues,  and  he  will  not  be 
compelled  to  deliver  up  papers  upon  which  he 
has  a  lien,  upon  receiving  an  undertaking  that 
his  taxed  costs  shall  be  paid.  Re  Castle,  6 
S.C.R.  195. 

Official  Assignee  —  Attorney's  Lien.] — The 
attorney  of  an  official  assignee  has  no  lien  upon 
moneys  coming  to  his  hands  in  one  insolvent 
estate,  so  as  to  appropriate  them  in  the  payment 
of  the  unpaid  costs  incurred  by  him  as  attorney 
of  such  assignee  in  other  insolvent  estates. 
Sempillv.  WCvlheh,  10  S.C.R.  164. 

Waiver  of  Lien.] — S.  brought  an  action  against 
W.  for  trespass,  and  recovered  damages.  W. 
brought  an  action  against  S.,  also  for  trespass, 
and  recovered  damages.  In  the  action  brought 
by  W.  against  S.,  S.  obtained  a  rule  nisi  for  a 
new  trial,  which  was  afterwards  discharged 
upon  cause  shown.  While  the  rule  nisi  was 
pending,  S.  signed  judgment,  and  issued  a,fi.fa. 
in  the  action  in  which  he  was  plaintiff.  There 
was  a  return  of  nvUa  bona,  and  S.  obtained  an 
order  nisi  to  sequestrate  the  estate  of  W.  W. 
admitted  that  he  had  no  effects,  but  his  attorney 


intervened  and  claimed  that  W.  had  a  right  to 
set-off  the  damages  and  costs  obtained  in  his 
action  against  S.,  against  the  judgment  debt  of 
S.,  and  that  it  was  uncertain  whether  AV.  was  a 
debtor  of  S.  at  all.  The  Chief  Commissioner 
took  this  view,  and  dismissed  the  petition  with 
costs.  W.'s  attorney  took  out  the  order,  and 
was  paid  the  costs  due  under  it.  When  the 
rule  nisi  for  a  new  trial  in  the  action  by  W. 
against  S.  was  discharged,  W.'s  costs  were 
taxed,  and  a,fl.  fa.  was  issued  against  S.  for  the 
amount  of  W.'s  verdict  and  costs.  S.  then 
moved  to  stay  proceedmgs  under  the_/s./a.  and 
for  leave  to  set-off  his  damages  and  costs  against 
W.'s  damages  and  costs: — Held,  that  an 
attorney's  lien  was  an  equitable  right  only,  and 
that  W.'s  attorney,  by  the  course  he  had  taken 
in  the  Insolvency  proceedings,  had  waived  his 
right  to  insist  upon  his  lien.  Wilson  v.  Smith, 
1  N.S.W.L.R.  310. 

III.  Attorneys  and  their  Agents. 

Attorney  out  oj  Jurisdiction — ,Agent.] — An 
attorney  having  gone  to  England,  left  his  clerk, 
who  was  not  an  attorney,  to  conduct  his  busi- 
ness in  Sydney,  and  carry  on  the  suits  in  which 
he  was  employed  : — Held,  that  this  could  not  be 
done.  A  country  attorney  employing  an  agent 
in  town  to  conduct  a  suit  must  employ  an 
attorney,  and  an  attorney  out  of  the  jurisdic- 
tion of  this  Court  can  only  practise  here  by 
appointing  another  attorney  to  act  for  him. 
Jobbinsv.  Styles,  1  S.C.R.,  Eq.  21. 

Branch  conducted  by  Clerk  at  a  dis- 
tance from  his  Employers.] — A.  and  B.,  a  firm 
of  attorneys,  one  residing  at  Sydney  and  the 
other  at  Gunnedah,  had  an  office  at  Narrabri 
conducted  by  C,  a  clerk,  paid  by  a  salary.  The 
Court  refused  a  rule  calling  upon  A.  and  B.  to 
show  cause  why  they  should  not  be  struck 
off  the  rolls  and  why  C.  should  not  be  im- 
prisoned for  contempt,  but  granted  a  rule  call- 
ing upon  A.  and  B.  to  answer  the  affidavits 
setting  out  the  above  facts.  On  the  return  of 
the  rule,  the  Court  discharged  it  without  costs, 
observing  that  the  practice  ought  not  to  be 
followed.    Ex  parte  Dale,  3  N.S.W.  L.R.  83. 

Town  Agent  not  responsible  to  Client.] — 
The  Court  will  not,  on  a  summary  appli- 
cation,  order  the   town    agent  of  a   country 
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attorney  to  pay  over  to  the  client  money 
belonging  to  the  latter,  received  by  the 
agent  nncler  instructions  from  the  country 
attorney,  unless  there  be  some  fraud  or  neg- 
ligence, or  other  special  circumstances.  Ex  parte 
M'Laren,  4  S.C.R.  312. 

IV.  Pkoceedixgs  under  the  Attorneys 
Act  (U  Vict.  No.  33). 

Layman  acting  as  Solicitor.] — On  motion  call- 
ing on  H.  S.  to  show  cause  why  an  attachment 
for  contempt  of  court  should  not  issue  against 
him,  for  that  he,  not  being  a  barrister,  &c.,  in 
expectation  of  reward,  did  draw  or  prepare 
certain  proceedings  at  law ;  it  appeared  from 
affidavits  that  he  had  collected  debts  for  one 
Henderson,  and  had  issued  plaints  in  the 
District  Court  on  his  behalf,  and  had  charged  for 
one  item,  preparing  and  issuing  a  Supreme 
Court  summons  : — Held  (Per  Martin,  C.  J. ), 
that  the  filling  up  of  a  printed  form  of  writ 
of  summons  to  be  issued  out  of  the  Supreme 
Court,  is  a  preparing  of  it  within  the  meaning  of 
13th  section  of  11  Vict.  No.  33,  and  that  such 
summons  is  a  proceeding  at  law.  But  the 
Court  refused  to  deal  with  respondent  for  acts 
in  the  District  Court,  as  the  District  Court 
judge  has  jurisdiction  there,  and  is  the  proper 
person  to  decideonirregularitiescoramittedinhis 
court.    Ex  parte  Simpson,  12  S.C.R.  286. 

Petition  far  Sequestration  of  Insolneni — Pi-o- 
ceeding  at  Law.} — A  defendant  was  convicted 
by  magistrates  under  the  Attorneys  Act,  11 
Vict.  No.  33,  s.  13,  of  preparing  a  certain  pro- 
ceeding at  law  in  contravention  of  that  statute. 
The  act  charged  was  the  preparation  by  the 
defendant,  who  was  not  a  barrister,  attorney,  or 
conveyancer,  of  a  petition  for  the  sequestration 
of  an  estate  as  insolvent ;  together  with  an  affida- 
vit or  schedule  of  assets  and  liabilities  annexed 
thereto  : — Held,  on  motion  for  a  prohibition,  that 
the  conviction  was  wrong.  The  defendant  had  not 
committed  an  offence  withm  the  Act.  A 
petition  for  sequestration  is  not  a  proceeding 
in  the  Supreme  Court.  A  "  proceeding  at  law" 
within  the  statute,  means  a  proceeding  in  the 
Supreme  Coiirt.    Ex  parte  SJioveller,  Knox  174. 

Irrelevant  Matter  in  Affidavits— Costs.}— The 
13th  section  of  the  Attorneys  Act  is  intended 


to  prevent  persons  from  setting  themselves  up 
as  attorneys,  not  from  drawing  agreements  inci- 
dentally in  the  course  of  their  ordinary  busi- 
ness. Irrelevant  charges  having  been  made  in 
the  applicant's  affidavits,  the  Court,  on  dis- 
missing an  application  to  punish  H.  for  con- 
tempt, made  the  applicant  pay  the  costs,  though 
there  was  a,  pn'?)id  fa^ie  cause  against  H.  Ex 
parte  Manhy,  re  Haslingden,  Knox  416. 

V.  Solicitor  defending  in  person. 

Defending  in  person — Profit  Costs.} — A  defen- 
dant, who,  being  a  solicitor,  has  appeared  and 
defended  in  person,  and  to  whom  costs  have 
been  awarded  against  the  plaintiff,  is  entitled  to 
profit  costs.  Pennington  v.  Russell  (No.  2),  4 
N.S.W.  L.li.,  Eq.  41. 

And  see  Principal  and  Agent. 


Statides.}' 
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-11  Vict.  No.  16. 
13  Vict.  No.  13. 
16  Vict.  No.  21. 


11  Vict.  No.  16,  s.  24— DuicA  ouciioB.]— A 
sale  after  sunset  by  "Dutch  Auction,"  i.e., 
where  goods  are  offered  at  a  diminishing  price 
and  the  first  bidder  is  the  purchaser— is  not  an 
offence  against  the  Auctioneers  Act.  Ex  parte 
Hamilton,  3  N.S.W.  L.R.  89. 

And  see  Principal  and  Agent. 


AUTREFOIS  ACQUIT. 
Plea  of.} — See  Criminal  Law. 


AVERAGE.  —  See   Insurance   (Mabinb)- 
Shipping. 


AAVARD. — See  Arbitration  and  Award. 


BAIL — See  Arrest — Criminal  Law. 
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BAILIFF. 
Interference  with.] — See  Contempt  of  Court 

(ISTEBFERENCE    WITH    OFFICERS   OF    CotJRT.) 

Special  Bail\ff'.] — See  Execution. 

BAILMENT. 

Oratuitous  Bailee — vis  major.] — To  a  declai-a- 
tion  coutaining  the  common  counts  the  de- 
fendant pleaded  that  the  moneys  sued  for 
were  a  certain  debt  alleged  to  be  due  in 
respect  of  a  certain  sum  of  £800,  placed  by  the 
plaintifis  in  the  hands  of  the  defendants,  as 
agents  for  the  plaintiffs,  to  purchase  gold  on 
behalf  of  the  plaintife  and  for  no  other  purpose, 
and  without  reward  to  be  paid  to  the  defendants 
for,  or  in  respect  of  such  agency.  Averment, 
that  the  £800  was  duly  spent  in  the  pur- 
chase of  the  gold,  and  that  after  such 
purcliase,  and  before  the  time  of  delivery  of 
the  same,  the  defendant  H.,  then  having  tjfe  said 
gold  in  his  possession,  was  attacked  by  robbers 
and  robbed  of  the  gOld: — Held,  on  demurrer,  a 
good  plea.  The  Oriental  Batik  Corporation  v. 
ffeioiU,  1  S.C.R.  220. 

Gratuitous  bailee  not  liable  for  loss  of  manu- 
scripts.   Heaton  v.  Richards,  2  N.S.W.  L.R.  73. 

Bailment  to  CaiTier.] — See  Carrier, 


BANKERS  AND  BANKING  COMPANIES. 

Statutes.]— Z  Vict.  No.  21;  4  Vict.  No.  13; 
5  Vict.  No.  24;  6  Vict.  No.  2;  11  Vict.  No.  56; 
42  Vict.  No.  13 ;  42  Vict.  No.  21. 

20  Vict.  No.  7 — (Crossed  Cheques). 

39  Vict.  No.  %-{Bank  Holiday). 

I.  Powers  op   Banks  and  of  their  Of- 

ficers. 

II.  Customers' Accounts. 

(a)  General  Duties  of  Banker  and  Customer. 

(J)  WJiat  constitutes  an  appropriation  of 
payments  and  debts. 

(c)  Special  Contracts — Agreements  to  in- 
demnify. 

[d)  Branch  Banks — Presentation  and  Dis- 
honour of  Promissory  Notes, 

III.  Cheques. 


IV.  Promissory  Notes  and  Bills  of  Ex- 
change— See  Bills  op  Exchange — 
AND  see  ante  II.  Customers'  Accounts. 

V.  Banknotes. 

VI.  Savings  Bank. 

VII.  Mutual  Rights  and  Liabilities  op 
Banks  and  Shareholders — See  Com- 
pany. 

I.  Powers  of  Banks. 

City  Bank  Act — Power  of  Bank  to  hold  Ships.] 
— The  5th  and  14th  sections  of  the  City  Bank 
Act,  27  Vict.  (1864),  enact  as  follows:— "It  shall 
not  be  lawful  for  the  said  company  to  advance 
or  lend  any  money  upon  the  secvirity  of  lands  or 
houses  or  ships,  nor  to  own  ships.  Provided 
that  nothing  herein  contained  shall  be  taken  or 
construed  to  prevent  the  said  company  from 
taking,  holding,  and  enjoying  to  them  and  their 
successors  for  any  estate,  term  of  years,  or  in- 
terest, for  the  purpose  of  reimbursement  only, 
and  not  for  profit,  any  lands,  houses,  or  other 
hereditaments,  or  any  merchandise  or  ships 
which  may  be  taken  by  the  company  in  satisfac- 
tion, liquidation,  or  discharge  of  any  debt  due 
or  to  become  due  to  the  company,  or  from  selling, 
conveying,  and  assuring  the  same  as  occasion 
may  require."  By  the  15th  section  it  is  enacted 
that  it  shall  be  lawful  for  the  said  company, 
notwithstanding  any  statute  or  law  to  the 
contrary,  and  notwithstanding  any  clause  or 
provision  herein  contained  ....  to  take 
and  to  hold  until  the  same  can  be  advantageously 
disposed  of  for  the  purpose  of  reimbursement  only, 
and  not  for  profit,  any  lands,  houses,  and  other 
real  estate,  merchandise,  and  ships  which  may 
be  so  taken  by  the  said  company  in  satisfaction, 
liquidation,  or  discharge  of  any  debt  due  to  the 
company,  or  as  security  collateral  to  any  bill  or 
promissory  note,  or  in  security  for  any  debt  or 
liability  bonA  fde  incurred  or  come  under  pre- 
viously, and  not  in  anticipation  or  expectation 
of  such  security,  but  not  for  any  other  purposes ; 
and  to  sell,  convey,  assign,  assure,  and  dispose 
of  such  houses,  offices,  buildings,  lands,  heredita- 
ments or  other  real  estate,  merchandise,  and 
ships,  as  occasion  may  require."  On  October 
2nd,  1873,  within  sixty  days  before  the  seques- 
tration of  his  estate,  H.  executed  a  mortgage  of 
a  schooner  to  the  bank.     The  bank,  after  the. 
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igequestration,  sold  the  schooner,  the  papers  and 
Ijillsof  sale  of  which  had  beenlodged  with  the  bank 
on  the  10th  of  July  preceding,  and  applied  the 
proceeds  of  the  sale  (£520)  also  in  reduction  of  an 
overdraft; — Held,  that  the  bank  was  empowered 
to  take  a  mortgage  of  the  schooner  under  the 
circumstances.  Per  Martin,  C.J.,  contra. 
.Sections  5  and  14  precluded  them  from  so  doing. 
MachenzieY.  City  Bank,  14  S.C.R.  1. 

Bond.'] — A  banking  corporation  has  no  power 
to  execute  a  bond.  BucTcstone  v.  Bennett,  Knox 
481. 

Manager  resident  in  Melbourne  may  file  Bill.'] 
— The  circumstance  of  the  inspector  of  the  Union 
Bank  of  Australia  being  resident  in  Melbourne, 
does  not  prevent  him,  on  behalf  of  the  bank  in 
Sydney,  from  filing  a  bill  in  equity  in  the 
Supreme  Court  of  New  South  Wales.  M'Mullen 
V.  Walker,  1  S.C.R.  Eq.  15. 


II.  Customers'  Accounts. 

(a)  General  Duties  of  Banker  and  Customer. 

Bank  Deposit  Slip  —  Agency  of  Bank.] — A 
duplicate  bank  deposit-slip,  initialled  by  a  clerk, 
and  coming  from  the  possession  of  the  plaintiff, 
is  admissible  in  evidence  to  prove  a  payment 
by  the  plaintiff  to  a  bank  authorised  by  the 
defendant  to  receive  payments  on  his  account. 
Per  Hargrave  and  Faucett,  J.J.  (Martin  C.J., 
dissentiente).  Per  Martin,  C.  J.  A  bank  intrust- 
ed by  a  person  with  the  duty  of  receiving  money 
on  his  account  has  no  authority  to  bind  him  by  a 
receipt.  An  admission  not  on  oath  by  an  agent 
is  only  admissible  when  it  is  part  of  the  res 
gestae  or  is  made  in  the  course  of  making  a 
contract  for  his  principal.  A  distress  warrant 
of  date  antecedent  to  the  cause  of  action  was  ad- 
mitted in  evidence : — Held  (Martin,  C.J.  dis- 
sentiente), that  it  was  rightly  admitted.  What 
constitutes  sufficient  evidence  of  payment  to 
support  the  verdict  of  a  jury.  The  cases  of 
Fairlie  v.  Hastings  (10  Ves.  126)  and  Biggs  v. 
Laurence  (3  T.R.  454)  observed  upon.  Casey 
V.  Wentworth,  Knox  16. 

Action  for  Deposit — Claim  by  Third  Parties — 
Interpleader.] — The  plaintiff  deposited  with  the 
defendants  a  sum  of  money  on  fixed  deposit 
for  six  months.    It  was  afterwards  claimed  by 


the  claimants  as  assignees  of  the  insolvent 
estate  of  plaintiff's  father,  but  no  notice  of 
the  nature  of  the  claim  was  given.  The 
plaintiff  presented  the  deposit  receipt  and 
demanded  payment,  which  was  refused,  ^e 
then  commenced  an  action  against  the  defen- 
dants for  damages  for  not  paying  the  deposit 
receipt  and  for  money  lent : — Held,  on  appeal 
from  an  order  of  Windeyer,  J.,  in  Chambers, 
staying  proceedings  and  ordering  the  plaintiff 
and  the  claimants  to  interplead,  that  the  order 
was  rightly  made.  M'Ouiness  v.  Bank  of  Mew 
South  Wales,  1  N.S.W.  L.R.  97. 

(5)  Appropriation  of  Payments  and  Debts. 

Evidence  of  ITsage.] — A  banker  is  not  entitled 
to  debit  his  customer's  account  with  a  debt  due 
to  him  from  his  customer,  in  the  absence  of  any 
authority  from  the  customer  to  that  effect.  In 
an  action  for  dishonouring  a  cheque,  where  the 
banker  had  without  authority  debited  his 
customer  with  a  debt  due  from  the  latter  to 
the  former,  the  following  question,  "What  is 
the  custom  of  bankers  as  to  charging  their 
customers'  accounts  ■ndth  costs  paid  their 
solicitors  for  preparing  securities  given  by  the 
customer  to  cover  liabilities  to  the  bank,"  was 
held  inadmissible.  WJiyte  v.  Bank  of  New 
South  Wales,  2  S.C.R.  17. 

Accommodation  Note  —  Banker's  Duty.]  — 
Where  bankers  discounted  for  a  customer  a  note 
given,  as  they  knew,  for  his  accommodation  by 
the  defendant,  and  the  note  was  dishonoured 
and  they  were  afterwards  requested  or  directed 
by  the  customer  to  look  to  him  for  payment  :— 
Held,  that  they  were  not  bound  to  appropriate,  in 
payment  of  the  dishonoured  note,  any  partial 
payments  made  by  their  customer  less  than  the 
amount  of  the  note.  The  bankers  would  be, 
under  such  circumstances,  bound  so  to  appro- 
priate in  case  of  an  equal  or  greater  amount 
coming  into  their  hands.  Marsh  v.  Houlditch 
(Chitty  on  bills,  10th  Ed.  283),  considered. 
Commercial  Bank  v.  Gibbons,  4  S.C.R.  223. 

Moneys  paid  arid  received — Aioppe?.]— Plain- 
tiffs were  the  holders  of  a  promissory  note  of  A. 
and  B.,  storekeepers  at  T.  A.  and  B.  banked 
at  defendants'  branch  bank  at  T.;  but  the  note 
was  made,  payable  at  defendants'  bank  at  M.,  on 
the  request  of  the  defendants'  manager  at  T.,  in 
order  that  the  defendants  might  get  the  'ex- 
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change  on  collection.  Plaintiffs  lodged  the  note 
with  the  Bank  of  New  South  Wales  for  collec- 
tion, under  an  arrangement  by  which  all  their 
trade  bills  were  collected  by  the  bank  in  con- 
sideration of  advances.  By  that  bank  it  was 
lodged  with  the  defendants'  bank  in  Sydney  for 
collection,  the  Bank  of  New  South  Wales  not 
having  a  branch  at  M.  The  note  was  trans- 
fioitted  in  due  course  to  the  defendants'  bank  at 
M.,  and  was  there  stamped  as  having  been  paid 
on  3rd  April,  the  day  on  which  it  fell  due,  and 
the  names  of  the  makers  were  cancelled. 
Defendants'  manager  at  M.  on  the  same  day 
sent  to  the  manager  at  Sydney  a  draft  in  favour 
of  the  Bank  of  New  South  Wales,  including  the 
amount  of  the  note  ;  he  also  debited  the  account 
current  with  the  branch  at  T.  with  the  amount 
of  the  note,  and  credited  it  with  the  amount  of 
the  draft  sent  to  the  Bank  of  New  South 
Wales.  On  4th  AprU  A.  and  B.'s  store  was 
burnt  down.  On  5th  AprU  the  manager  at  M. 
wrote  to  the  Sydney  manager  of  the  defendants' 
bank,  requesting  him'to  cancel  the  draft,  and  he 
returned  the  note  dishonoured.  Defendants' 
Sydney  manager  returned  the  note  to  the  Bank 
of  New  South  Wales,  who  gave  plaintiffs  notice 
of  dishonour  : — ^Held,  per  Hargrave  and  Paucett, 
JJ.  (Martin,  C.J.,  dissentiente);  that  an  action 
for  money  received  by  the  defendants  to  the  use 
of  the  plaintiffs,  and  on  accounts  stated,  would 
not  lie.  Per  Martin,  C.J. — The  plaintiffs  and, 
not  the  Bank  of  New  South  Wales,  were  the 
owners  of  the  note  at  maturity ;  and  the  defen- 
dants having  treated  the  note  as  paid  at 
maturity,  were  estopped  from  alleging  that  no 
payment  took  place.  Per  Hargrave  and  Faucett, 
J  J. — In  the  absence  of  any  evidence  of  an 
arrangement  between  the  defendants  and  A.  and 
B.,  that  the  note  should  be  taken  up  whether  or 
not  A.  and  B.  had  funds  at  the  M.  branch, 
er  of  notice  to  A.  and  B.  that  they  were  charged 
with  the  amount ;  and  in  the  absence  of  any 
communication  with  the  plaintiffs  or  the  Bank 
of  New  South  Wales,  that  the  note  had  been 
paid  or  treated  as  paid,  the  defendants  were  not 
estopped  from  saying  that  they  did  not  receive 
payment,  when  in  fact  they  did  not  receive  it. 
Prince  v.  Oriental  Bank,  S.M.H.,  14th  Septem- 
ber, 1876. 

On  appeal  to  the  Privy  Council,  the  judgment 
of  the  Supreme  Court  was  affirmed  on  the 
authority  of  Warwick  v.  Rogers,  5  M.  &  G.  340; 


and  it  was  held  that  the  bank  coxild  not  be 
charged  with  the  receipt  of  the  money.  Ih., 
L.R.  3  App.  Cas.  323. 

Dishonour  of  Cheques — Interference  with  Course 
of  Post.} — The  plaintiff' sued  for  the  dishonour  by 
the  defendants  of  a  cheque  for  £4.  The  first 
count  was  in  the  usual  terms,  and  the  second 
count  alleged  an  agreement  by  the  defendants  to 
treat  known  good  cheques  paid  in  by  the 
plaintiff  as  cash.  To  the  second  count  the 
defendants  pleaded  rion  assumpsit.  The  jury 
found  a.  verdict  for  the  plaintiff  on  the  first 
count,  and  for  the  defendants  on  all  the  other 
issues  : — Held  (per  Martin,  C.  J.,  and  Hargrave, 
J.;  Manning,  J.  dubitante),  that  as  the  only 
funds  that  could  have  been  in  the  hands  of  the 
bank  were  cheques,  and  as  the  jury  had  found 
by  their  verdict  on  the  second  count  that  there 
was  no  agreement  to  treat  cheques  as  cash,  there 
must  be  a,  new  trial.  Sembte  (per  Martin, 
C.J.,  and  Hargrave,  J.),  that  if  by  the  orders  of 
a  bank,  the  postmaster  keeps  letters  till  called 
for,  a  delivery  to  the  Post  Office  must  be  taken 
as  a  delivery  to  the  bank.  Under  such  circum- 
stances the  bank  cannot  set  up  the  defence  of 
not  sufficient  funds,  if  a  letter  containing  a 
remittance  is  lying  at  the  Post  Office  when  the 
cheque  dishonoured  is  presented.  Semhle  (per 
Manning,  J. ),  that  if  a  customer  of  a  bank  sends 
a  cheque  and  the  remittance  to  meet  it  by  the 
same  post,  he  is  not  entitled  to  complain  if  the 
cheque  is  presented  before  the  remittance  is 
received,  and  is  dishonoured.  Eddy  v.  The 
Bank  of  New  South  Wales,  Knox  299. 

Clearing  Cheques  paid  in  to  Customer's  Credit — 
Course  of  Post.} — Bosleyv.  Bank  of  Australasia, 
1  N.S.W.  L.R.  287.  See  post  sub  {d).  Branch 
Banks, 

Custom.} — A  custom,  that  a  notification  by  one 
banker  to  another  after  office  hours  that  a 
customer's  note  is  good  and  will  be  paid  the 
next  day  on  presentment  is  equivalent  to  pay- 
ment, is  bad  (per  Martin,  C.  J.,  and  Faucett,  J,; 
Hargrave,  J.,  dissentiente).  Tobin  v.  City  Bank, 
1  S.C.R.  N.S.  267.    See  sub  tit.  Defamation. 

Dislionour  of  Cheque — Interest.} — Action-  for 
the  dishonour  of  a  cheque  for  £395.  Second 
plea— That  the  amount  of  the  cheque  in  the 
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declaration  mentioned  exceeded  the  amount  of 
the  moneys  of  the  plaintiffs  in  the  hands  of  the 
defendants  applicable  to  the  payment  thereof 
at  the  tune  of  presentment.  The  cheque 
was  dishonoured  on  the  4th  of  November. 
The  plaintiffs  then  had  a  balance  to  their  credit 
in  their  pass-book  exceeding  the  amoxmt  of 
the  cheque,  and  before  drawing  the  cheqixe 
they  were  so  informed  by  a  clerk  of  the 
bank.  Between  the  30th  of  June  and  the  4th 
of  November  the  plaintiffa  had  several  times 
overdrawn  their  account,  and  the  interest 
due  to  the  defendants  upon  such  overdrafts, 
added  to  the  amount  of  the  cheque,  exceeded 
the  plaintiffs'  credit  balance  on  4th  Novem- 
ber. The  dishonour  of  the  cheque  was 
not  put'  on  that  ground  at  the  time.  Evi- 
dence was  given  that  it  was  the  practice  of 
the  bank  not  to  charge  interest  to  the  custo- 
mer's account  until  the  end  of  the  half-year, 
unless  the  account  was  closed,  or  the  customer 
became  insolvent.  But  evidence  was  also  given 
that  the  plaintiffs,  some  days  before  the  dis- 
honour, were  offeruig  to  tlieir  creditors  a  com- 
position of  8s.  in  the  £,  The  jury  found  a 
verdict  for  the  plaintiffs,  with  £750  damages: — 
Held,  that  the  verdict  was  properly  directed 
for  the  plaintiffs  on  the  issue  raised  by  the 
second  plea;  that  the  defendants  could  not 
avail  themselves  of  the  interest  on  the  over- 
drafts to  reduce  the  plaintiffs'  credit  balance ; 
and  that  there  were  funds  in  the  bank  available 
for  the  payment  of  the  cheque,  and  that  it  was 
improperly  dishonoured.  Held,  also,  that  the 
damages  were  not  excessive.  Boheij  v.  Oriental 
Bank,  2  S.C.R.  N.S.  56,  and  see  sub  tit. 
Damages. 

Half-yearly  accounts  —Interest — Lien  on  wool.2 
— Plaintiff  gave  the  defendant  bank  the  following 
lienonwool: — "In  consideration  of  £140  ,  ,  . 
received  in  money,  I  give  the  bank  a  preferable 
lien  to  the  extent  of  the  said  advance  and  all 
other  sums  of  money  which  I  may  obtain.  .  . 
And,  further,  the  bank  may  sell  the  wool  and 
out  of  the  proceeds  retain  the  said  £140  and 
interest  thereon,  to  be  charged  at  the  rate,  and 
in  the  manner,  usually  charged  on  the  like  ad- 
vances." In  February  the  plaintiff  drew  out 
£80.  On  the  31st  March,  at  the  usual  half- 
yearly  account  taking,  plaintiff  was  debited 
4a.  9d,  for  interest  on  the  £80.    In  July  the 


bank  dishonoured  a  cheque  of  the  plaintiff  for 
£60;  and  the  plaintiff  recovered  damages: — 
Held,  on  the  construction  of  the  lien,  that  tha 
£140  became  the  plaintiff's  own  money,  and 
that  the  bank  was  not  entitled  to  payment  of 
interest  until  after  the  sale  of  the  wool. 
Held,  also,  that  the  bank  could  not,  before  such 
sale,  debit  the  plaintiff  with  the  registration  fee. 
Lenane  v.  Baitk  of  New  South  Wales.  2  N.S.W. 
L.R.  285. 

(c)  Special  Contracts. 

Delivery  of  Bill  of  Lading — Agreement  to 
indemnify.]— The  first  five  counts  of  the 
plaintiffs  declaration  stated  that  one  A.  had 
shipped  goods  to  B.  at  Sydney  and  had  drawn, 
against  the  same,  bills  on  B.  which  together  with 
the  bill  of  lading  he  indorsed  to  the  Commercial 
Bank  of  VanBiemen's  Land,  of  which  the  plaintifif 
was  public  officer;  that  A.  retained  the 
plaintiff's  bank  for  reward  to  receive  payment 
of  the  bill  from  B.,  and  on  payment  thereof ,  and 
not  otherwise,  to  deliver  the  bill  of  ladiagto 
B.;  and  that  the  plaintiff's  bank  indorsed  the 
bill  of  exchange  and  bill  of  lading  to  the  defen- 
dants as  their  agents  in  Sydney,  they  having 
notice  of  the  premises  ;  and  that  the  plaintiff's 
bank  retained  the  defendants  upon  the  same 
terms  as  it  was  retained  by  A.  Breach: 
— That  the  defendants  delivered  the  bill  of 
lading  to  B.  without  obtaining  payment  of 
the  bill  of  exchange,  by  means  whereof  the 
goods  were  lost  to  plaintiff's  bank  and  A.; 
and  the  plaintiffs  bank  incurred  costs  and 
expenses  in  defending  an  action  brought  by 
A.,  and  ^^as  compelled  to  pay  A.  damages  hy 
reason  of  the  loss  of  the  goods.  The  defendants 
pleaded  that  they  had  not  notice  of  the  retainer 
and  employment  of  the  plaintiff's  bank  by  A.  as 
alleged  : — Held,  on  demurrer  (per  Martin,  C.J. 
and  Faucett,  J. ),  a  bad  plea,  as  being  an  answer 
to  the  special  damage  only.  Barclay  v.  Bank  of 
]S\'w  South  IFa^es,  2  N.S.C.R.S.  1. 

The  sixth  plea,  being  to  the  same  counts, 
stated  that  after  the  receipt  by  the  defendants 
of  Wie  bills  of  exchange  and  the  bills  of  lading, 
and  the  retainer  of  them  as  in  the  said  coimte 
mentioned,  a  dispute  arose  between  them  and 
the  plaintiiFs  bank  as  to  their  liability, 
contingent  or  otherwise,  for  any  loss  which 
might  happen  to  the  plaintiff!s  bank  in  respect 
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■of  the  bills  of  lading  and  bUls  of  exchange  ;  and 
it  was  therefore  agreed  between  them  that,  in 
.consideration  of  the  defendants  crediting  the 
plaintiffs  bank  with  the  amount  of  the  bills  of 
■exchange,  the  plaintiffs  bank  should  transfer 
■to  the  defendants  all  their  rights  to  the  same, 
And  all  their  remedies  thereupon  as  against  the 
.acceptor  or  drawer,  and  also  their  right  to  the 
goods  comprised  in  the  bills  of  lading,  and  all 
their  rights  and  remedies  against  the  captain 
■and  owners  of  the  vessel  mentioned  in  the  bills 
of  lading  for  non-delivery  of  the  goods 
comprised  therein  respectively: —  Averment, 
that  subsequently  the  defendants,  as  holders 
of  the  bUls  of  exchange,  sued  A.  as  the  drawer, 
and  recovered  judgment  against  him ;  and 
-thereupon  he  sued  the  plaintiffs  bank  for  the 
amount  paid  by  him  under  the  judgment ;  and 
the  amount  paid  by  plaintiffs  bank  to  A.,  in 
settlement  of  the  action  and  costs,  are  the 
costs,  expenses  and  damages  referred  to  in  the 
said  counts,  and  that  they  were  in  respect  of 
■the  said  bUls  of  exchange  so  transferred  and 
endorsed,  and  the  full  amount  of  which  was 
duly  paid  to  the  plaintiffs  bank  by  the  defen- 
dants in  pursuance  of  the  agreement  and  not 
otherwise  : — Held,  per  Hargrave  and  Paucett, 
J.J.  (Martin,  C.J.,  dissentienie),  that  the  plea 
was  good. — But,  held,  on  appeal  to  the  Privy 
Council,  that  the  plea  did  not  amount  to  a  plea 
of  accord  and  satisfaction,  and  was  bad:  id., 
L.R.  5  App.  Cas.  374. 

The  sixth  count  alleged  that  the  defendants, 
in  consideration  of  their  employment  as  agents, 
promised  to  use  reasonable  care  about  the 
custody  and  retention  of  the  bills  of  lading,  so 
that  the  goods  should  not  be  delivered  to  B. 
except  on  payment  of  the  bUls  of  exchange,  and, 
on  dishonour  of  the  bills  of  exchange,  would,  if 
requested,  sell  the  goods  and  receive  the  pro- 
ceeds for  the  plaintiffs  bank,  and  would 
meanwhile  afford  the  bank  reasonable  informa- 
tion : — Breach,  that  the  defendants  did  not 
use  such  reasonable  care  about  the  retention 
of  the  goods,  but  acted  so  negligently  that  B. 
obtained  the  bills  of  lading  and  the  goods  with- 
out paying  for  them,  and,  although  the  bUls 
were  dishonoured,  the  defendants  not  only 
neglected  to  give  information  to  the  plaintiffs 
bank,  but  gave  false  information,  whereby  the 
plaintiffs  bank  was  prevented  from  protecting 
its  own  interests,  and  had  to  pay  the  damages 


and  costs  mentioned  in  the  previous  counts. 
By  their  fourth  plea,  which  was  to  the  first 
five  counts  and  also  to  the  sixth,  the  defendants 
alleged  that  the  plaintiffs  bank,  without  the 
consent  of  the  defendants,  allowed  A.  to  retain 
the  goods  in  the  bills  of  lading  mentioned,  and 
he,  with  the  consent  of  the  bank,  shipped  the  same 
in  his  O'wn  ships,  and  in  possession  of  his  o^wn 
captains  and  agents,  to  be  delivered  to  B. ,  who, 
as  the  bank  well  knew,  had  been  A.  's  consignee 
and  agent  in  Sydney,  in  order  that  the  goods 
might  be  sold;  and  that  by  reason  of  such 
actings  of  the  bank,  and  of  A.,  by  their  per- 
mission, B.  obtained  possession  of  the  goods, 
and  sold  the  same  without  payment  of  the  bills 
of  exchange  :  — Held  (per  Martin,  C.  J.,  and 
Faucett,  J.,  Hargrave,  J.  dissentienie),  that 
the  plea  was  bad,  as  it  left  unanswered  that 
part  of  the  counts  which  alleged  a  wrongful 
delivery  of  the  bills  of  lading:  irf.,  2S.C.R.N.S.  1. 
An  equitable  replication  to  the  sixth  plea  set 
out  a  letter  from  the  defendants,  which  enclosed 
the  agreement  referred  to  in  the  plea.  In  the 
letter  the  defendants  acknowledged  the  negli- 
gence complained  of,  and  said,  "  we  shall  of 
course  stand  between  you  and  loss  through 
our  negligence.''  The  replication  went  on  to 
allege  that  certain  statements  in  the  letter  were 
untruCj  and  that  the  defendants,  in  fraud  and 
violation  of  the  letter  and  agreement,  did  not 
seek  the  other  remedies  given  by  the  agreement, 
but  sued  A.: — Held  (per  Martm,  C.J.;  Faucett, 
J.,  dissentienie),  that  the  replication  was  a  good 
answer  to  the  plea.     lb. 

{d)  Branch  Banks, 

Separate  Establishments — Duty  to  present  Pro- 
missory Note — Liability  of  Indorsers.] — A  pro- 
missory note  made  payable  at  a  branch  office  of  • 
a  banking  corporation  must  be  actually  pre- 
sented there  to  save  the  liability  of  the  indorser. 
The  plaintiffs  and  defendants  were  respectively 
banking  corporations,  ha^mig  their  head  offices  in 
Sydney.  The  latter  had  established  a  branch 
at  Mackay,  in  Queensland.  A  promissory  note 
made  by  a  customer  of  the  defendant's  branch 
bank  at  Mackay,  and  payable  there,  was 
indorsed  to  the  plaintiffs,  who  handed  it  over 
to  the  defendants,  to  present  and  collect  it.  On 
the  day  when  the  note  become  due,  it  was 
in  the  hands  of  the  defendants  at  Sydney ;  but 
the  manager  of  their  branch  bank  at  Mackay,  in 
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pursuance  of  a  telegram  sent  to  him  by  the 
defendants  a  few  days  previously,  directing  him 
to  hold  any  funds  of  the  maker,  if  he  had  any  at 
the  due  date  of  the  note,  searched  the  books  of 
the  branch  bank,  and  found,  as  he  and  they 
knew  independently,  that  the  maker  had  no 
funds  : — Held,  that  the  note  was  not  duly  pre- 
sented by  the  defendants  as  against  the 
indorser,  and  that,  for  the  purposes  of  the 
pase,  branch  banks  are  separate  establishments; 
and  that  the  defendants  were  liable  for  breach  of 
contract  in  not  presenting.  City  Bank  v.  Avstra- 
lian  Joint  Stoch  Bank,  9  S.C.B.  259. 

Status  of  Branch  Banks.] — The  position  of 
branch  banks  is  that  in  principle  and  in 
fact  they  are  agencies  of  one  principal 
banking  corporation  or  firm,  notwithstand- 
ing that  they  may  be  regarded  as  distinct 
for  special  purposes,  e.g.,  that  of  estimating  the 
time  at  which  notice  of  dishonour  should  be 
given ;  or  of  entitling  a  banker  to  refuse  payment 
of  a  customer's  cheque  except  at  that  branch 
where  he  keeps  his  account.  Prince  v.  Oriental 
Bank,  L.R.  3  App.  Cas.  325. 

Clearing  Cheques  from  Branch  —  Seasonable 
Time — Course  of  Post — Evidence  to  explain  Entry 
in  Ledger.] — A  cheque  upon  the  Australian  Joint 
Stock  Bank,  Sydney,  was  paid  into  the  New- 
town branch  of  the  defendants'  bank  to  the  credit 
of  the  plaintiff,  a  customer  having  an  account 
at  the  defendants'  branch,  in  the  forenoon 
of  the  14th  January.  It  was  credited  in  the 
ledger  on  the  same  day  as  "  cheque."  Accord- 
ing to  the  ordinary  course  of  post,  if  the  cheque 
was  sent  to  the  head  office  in  Sydney  to  be 
cleared,  notice  of  its  being  good  would  not 
be  received  at  the  branch  office  till  the  morning 
of  the  16th.  Another  cheque,  drawn  by  the 
plaintiff  on  the  defendants'  branch,  was  pre- 
sented on  the  15th  and  dishonoured.  At  the 
trial  in  the  District  Court  of  an  action 
brought  by  the  plaintiff  against  the  defen- 
dants for  the  dishonour  of  his  cheque  of 
15th  January,  the  judge  refused  to  admit 
evidence  as  to  the  time  it  took  to  clear  cheques 
from  the  suburban  branches  of  other  banks,  and 
between  the  banks  in  the  city.  He  also  refused 
to  admit  evidence  to  show  the  meaning  of  the 
entry  in  the  ledger : — Held,  that  the  evidence 
ought  to  have  been  admitted.      Held,  also,  that 


a  customer  is  not  entitled  to  treat  cheques  paid 
in  as  cash,  and  draw  against  them  in  the  absence 
of  a  special  agreement.  Bosley  v.  Bank  of 
Australasia,  1  N.S.W.  L.R.  287. 

Liability  of  Officers.] — A  bank  being  sued 
for  libel  in  a  letter  written  by  a  branch  manager 
to  a  customer  of  another  branch: — Held,  that 
for  the  purposes  for  which  the  letter  was 
written  the  two  branches  must  be  considered  as 
one  establishment.  M'Nickle  v.  Bank  of  New 
South  Wales,  2  N.S.W.  L.R.  7. 

III.  Cheques. 

Cheques  to  Bearer  —  Consideration  —  Intoxi- 
cation.]— Plaintiffe,  as  bearers  of  a  cheque 
drawn  in  favour  of  "trustees  or  bearer,'' 
by  M.  deceased,  sued  the  defendant, 
the  executor  of  M.  First  plea:  That  it  was 
given  by  the  testator,  then  being  a  married 
man,  on  an  agreement  with  one  Emily  W., 
to  give  it  to  her  in  consideration  of  her 
"  then"  marrying  him,  and  as  u.  provision  for 
the  marriage,  and  that  the  plaintiffs  "first" 
took  the  cheque  without  value.  Second  plea 
was  the  same,  except  that  in  place  of  the  last 
allegation,  it  stated  that  the  plaintiffs  "  first" 
took  with  notice  of  the  premises.  Replica' 
tion  to  first  and  second  pleas,  that  the  cheque 
was  drawn  Ln  pursuance  of  the  above-men- 
tioned agreement ;  and  that  EmUy  W.  did 
marry  the  testator ;  that  the  plaintife  became 
bearers  of  the  cheque  as  trustees  for  her  ;  and 
that  they  are  suing  on  it  for  her  benefit: — 
Held,  on  demurrer,  that  the  pleas  were  bad,  and 
the  replication  good.  Hunter  v.  McDonald, 
7  S.C.R.  36. 

Third  plea :  That  there  was  never  any  con- 
sideration for  the  drawing  or  payment  of  the 
cheque  by  the  testator  : — Held,  bad.    lb. 

Fourth  plea  :  That  the  testator  at  the  time  of 
the  drawing  and  delivery  of  the  cheque,  was  so 
intoxicated  as  to  be  wholly  unconscious  of  his 
acts ;  and  that  the  plaintiffs  first  took  the 
cheque  without  value  : — Held,  on  demurrer,  bad. 
Ih. 

Fifth  plea  was  the  same  as  the  fourth,  except 
that  instead  of  the  last  allegation,  it  stated, 
that  the  plaintiffs  "first"  took  the  cheque  with, 
notice  of  the  premises.  Replication  to  the 
fourth  and  fifth  pleas,  alleged  the  above-men- 
tioned agreement  between  thetestator  and  Emily 
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W.,  and  that  a  marriage  (de  facto)  was  solem- 
nized between  them ;  and  that  after  delivery  of 
the  cheque  the  plaintiffe  became  the  bearers  of 
the  cheque,  with  the  testator's  consent  and 
knowledge,  as  trustees  for  Emily  W.,  as  and 
for  the  cheque  agreed  to  be  drawn  as  aforesaid, 
and  are  suing  as  such  trustees  for  her  benefit : — 
Held,  on  demurrer,  a  good  replication,     lb. 

Assignment  by  Customer — Notice — DisJionour.] 
Count  against  a  banker  for  not  paying  a  cus- 
tomer's cheques.  Plea,  on  equitable  grounds, 
that  before  the  plaintififdrew  any  of  the  cheques 
he  had  assigned  by  a  deed  under  his  hand  and 
seal  to  certain  persons  trading  as  Frazer  and  Co., 
all  moneys,  &o.,  in  the  hands  of  the  bank,  and 
that  before  the  presentation  of  any  of  the 
cheques,  Prazer  and  Co.  gave  the  bank  notice  of 
the  deed,  and  of  the  execution  thereof  by  the 
plaintiff,  and  demanded  of  the  bank  all  the 
moneys,  &c.,  of  the  plaintiff  in  the  hands  of  the 
bank ;  and  afterwards  and  before  this  action  the 
bank,  by  the  authority  and  order  of  the  plaintiff, 
paid  over  to  Frazer  and  Co.  all  of  the  plaintiff's 
moneys,  &c.,  in  their  hands,  &c. : — Held,  on  de- 
murrer, a  good  plea,  as  disclosing  a  state  of 
facts  on  which  a  court  of  equity  would  grant  a 
perpetual  injunction.  (Gray  v.  Johnson,  L.R.  3 
H.  L.  14  followed).  Newm,an  v.  Bank  of 
New  South  Wales,  12  S.C.R.  289. 

Half  Cheque  Lost — Indemnity — Pleading.] — 
In  an  action  upon  a  cheque,  half  of  which  had 
been  lost,  a  judge's  order  had  been  obtained 
that — "  Upon  an  indemnity  being  given  by  the 
plaintiff  against  the  claims  of  any  other  person 
upon  the  lost  half  cheque,  the  defendant  shall 
be  barred  from  setting  up  as  a  defence  the  loss 
of  the  half  of  the  cheque.''  Held,  that  the 
defendant  was  not  at  liberty  to  demur  to  the 
declaration  for  omitting  to  state  any  present- 
ment.   Jloppe  V.  Single,  2  S.C.R.  88. 

V.  Bank  Notes. 

Lost  Bank  Notes— C.  L.  P.  Act  of  1 857,  see.  53.  ] 
— In  an  action  upon  certain  bank  notes  made  by 
defendants,  payable  to  bearer  on  demand  at  the 
defendant's  office  at  S.,  and  lost  before  presen- 
tation, the  Court  (Stephen,  C.J.,  dissentiente) 
made  an  order  under  the  53rd  section  of  the 
C.L.P.  Act  of  1857,  restraining  the  defendants 
from  setting  up  as  a  defence  the  loss  of  such 


notes,  upon  indemnity  being  given.  Avstralian 
Joint  Slock  Bank  v.  Oriental  Bank,  5  S.C.R. 
129. 

VI.  Savings  Bank. 

34  Vict.  No.  15 — Regulation — Forged  notice  of 
Withdrawal.l — By  regulation  H  of  the  Govern- 
ment Savings  Bank,  ' '  if  any  person  shall  fraudu- 
lently represent  himself  to  be  a  depositor,  and 
by  forwarding  the  proper  notice  of  withdrawal, 
and  by  presentation  of  the  depositor's  book  and 
compliance  with  the  rules  of  the  department, 
shall  obtain  any  sum  of  money  belonging  to  that 
depositor,  the  Postmaster-General  will  not  be 
responsible  for  the  loss  thereof :" — Held,  that  the 
regulation  was  reasonable  and  inira  vires,  and 
protected  the  bank,  where,  in  its  ordinary  course 
of  business,  it  had  paid  out  money  on  a  forged 
receipt.    Brimson  v.  Suttor,  3  N.S.W.  L.R.  1. 


BANKRUPTCY— ,See  Insolvency. 

The  English  Bankruptcy  decisions  are  strictly 
applicable  to  our  colonial  insolvencies,  where 
the  insolvent  is  a  trader.  Wyld  v.  Caldwell,  8 
S.C.R.  Eq.  36. 


BARRISTER-AT-LAW. 
Employment  of  Counsel.] — f>eePKACTiCE. 

Taxation  of  Counsel's  Fees.] — See  Costs. 

Statutes— 1\  Vict.  No.  57. 
25  Vict.  No.  9. 
39  Vict.  No.  32. 
46  Vict.  No.  2. 


BBTTING—See  Gaming. 
Statutes — Betting  Houses  (Thbrry's)  Act, 
39  Vict.  No.  28. 

Betting  Houses  Amendment  Act,  43  Vict. 
No.  30. 


BIGAMY— iS^ce  Criminal  Law. 


BILLIARDS,  &c. 
Billiard  and  Bagatelle  Licensing  Act,  45 
Vict.  No.  24. 
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BILLS  OP  EXCHANGE  AND  PROMISSORY 
NOTES. 

I.  Pakties. 

II.  Form. 

III.  Consideration  for  Making,  Indorsing, 
AND  Accepting. 

(a)  Accommodation  Bills  and  Notes. 

(b)  Contemporaneous  Agreements. 

(c)  Fraud  and  Illegality,  &c. 

IV.  Transfer  and  iNDORSEirExi. 

V.  Renewal. 

VI.  Dishonour. 

VII.  Actions  and  Specific  Defences. 

VIII.  Bills  Payable  at  Bank — See  Bankers. 

IX.  Cheques  and  Bank  Notes — See  Bankers. 

X.  Pleading — See  Practice  and  Pleading. 

XI.  Sureties — See  Principal  and  Surety. 

Statutes— 20  Vict.  No.  30. 
22  Vict.  No.  3. 

I.  Parties. 

Limited  Liability  Company — Personal  Lia- 
bility of  Directors  on  negotiable  Instruments.'] 
■ — By  the  "Trading  Companies  Act"  of  the 
Colony  of  Victoria,  s.  45,  it  is  provided  that  "a 
promissory  note  or  bill  of  exchange  shall  be 
deemed  to  have  been  made,  accepted,  or  indorsed 
on  behalf  of  any  company  under  this  Act,  if 
made  or  indorsed  in  the  name  of  the  company,  by 
any  person  acting  under  the  authority  of  the  com- 
pany, or  if  made,  accepted,  or  indorsed  by  or  on 
behalf  or  on  account  of  the  company,  by  any 
person  acting  under  the  authority  of  the  com- 
pany." The  defendants  were  three  of  the  direc- 
tors of  "The  Wentworth  Boiling  Down  and 
Meat  Curing  Company,  Limited,"  incorporated 
under  this  Act  with  perpetual  succession  and  a 
common  seal,  the  liability  of  the  members  being 
limited  to  the  amount  unpaid  on  their  shares. 
By  one  of  the  company's  regulations,  it  was 
provided  "that  the  business  of  the  company 
shall  be  managed  by  the  dii-ectors,  who  may 
pay  expenses,  &c.,  and  draw,  endorse,  or 
accept   any    bill    or    bills   of    exchange,    &c., 


in  the  name  and  on  behaU  of  the  com- 
pany, and  may  use  and  aflSx  the  seal  of 
the  company  to  any  instrument  requiring  the 
same."  The  defendants  accepted  a  bill  of 
exchange  directed  to  "Messrs.  Directors  of  the 
Wentworth  Boiling  Down  and  Meat  Curing 
Company,  Limited,"  by  affixing  the  company's 
seal,  and  writing  across  the  body  of  the  instru- 
ment their  names  as  follows  : — "  Accepted,  pay- 
able at  the  Commercial  Banking  Company  of 
Sydney,Wentworth,W.G.,  E.P.,  J.M.  directors, 
&c.'' . — Held,  that  the  defendants  were  person- 
ally liable  on  the  bDl.  E.  S.  and  A.  Chartered 
Bank  v.  Ounn,  10  S.C.R.  244. 

II.  Form. 
Mere  Agreement — Irregular  ^o^e.]— An  in- 
strument in  the  following  terms  : — "  7th  March, 
1862.  On  demand,  I  promise  to  pay  J.T.M.,  or 
his  order,  the  sum  of  £800,  received  this  day 
from  the  Oriental  Bank  Corporation,  for  the 
special  purpose  of  purchasing  gold,  and  which 
sum  is  to  be  accounted  for  on  or  before  the 
10th  inst.  (Signed)  A.  H.  Payable  at  the  Ori- 
ental Bank  Corporation,  Burrangong,"  is  not  a 
promissory  note.  A  declaration  by  an  indorsee 
of  such  instrument  was  held  bad  on  demurrer. 
Oriental  Bank  v.  Horsington,  1  S.C.R.  217. 

Day  of  Payment  uncertain.] — An  instrument 
in  the  followmg  terms  :— "  22nd  October,  1860. 
I,  John  Sallaway,  promise  to  pay  George  Vidler, 
or  bearer,  the  sum  of  £27,  for  value  received  on 
or  before  September,  1861.  (Signed)— Jolm 
Sallaway.  Witness— J.  Stone."  His  mark:— 
Held,  (Milford,  J.  dissentiente)  not  to  be  a 
promissory  note,  because  the  day  of  payment 
was  uncertain.  Vidler  v.  Sallaway,  1  S.C.R. 
246. 

Alteration.'] — The  defendant  accepted  a  bill  of 
exchange,  which  was  subsequently  altered,  with- 
out his  authority,  by  the  addition  of  words  and 
numbers  inserted  in  the  body  of  the  bill,  m- 
creasing  the  amount  for  which  it  was  originally 
drawn  : — HAd,  that  his  carelessness,  in  omitting 
to  perceive  blank  spaces  in  the  body  of  the  bill 
which  rendered  the  fraudulent  alterations  pos- 
sible, did  not  render  him  liable  on  the  bill  in 
the  hands  of  an  indorsee.  Lea  v.  Ch-aliam,  1 
S.C.R.  288. 
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Not  a  Promissory  Note  or  Cheque.'] — An  in- 
•stmment  in  the  following  terms : — "Newcastle, 
16th  March,  1861.  The  Bank  of  Australasia, 
pay  311  amount  claimed  by  G.  TuUy  &  Co.  for 
rent  of  goods  disputed  paid  by  me  to  Mr.  Hood 
under  protest,  thirty  pounds  sterling,"  is  not  a 
promissory  note  or  a  cheque.  Tully  v.  Dibbs, 
2  S.C.R.  350. 

Address  of  Drawee.] — An  instrument  in  the 
following  words: — "At  sight  pay  W.  B.  or 
bearer,  the  sum  of  £42  10s.  for  value  received. 
(Signed) — T.  E.  Payable  at  the  residence  of 
T.  H.  L.,  Church-street,  Mudgee" :— Held  to 
be  a  bUl  of  exchange,  and  not  a  cheque  or  pro- 
missory note.     Oordon  v.  Bmoman,  5  S.C.R.  28. 

Order  drawn    hy    station  managei Owner 

not  liahle.]  —  Declaration  against  M.  J.  and 
J.  M.  J.,  "trading  under  the  name,  style,  or  firm 
of  Joshua  Brothers  ■"  stated  that  the  defendants 
by  cheque  or  order  for  payment  of  money, 
directed  to  the  Bank  of  Australasia,  Sydney, 
required  the  said  bank  to  pay  No.  49,  or  bearer 
£5  3s. ;  and  the  plaintiffs  became  the  bearers  of 
the  same.  Averment  of  presentment,  dishonour, 
and  notice : — Plea,  that  the  said  cheque  or 
order  was  and  is  in  the  figures  following,  and 
not  otherwise,  that  is  to  say: — "No.  7117, 
Sydney,  13  September,  1866.  The  Bank  of 
Australasia.  Pay  No.  49,  or  bearer,  five  pounds 
and  three  shillings  sterling,  on  account  of 
Beemery  stations.  CecU  Guinness." — Held,  on 
demurrer,  a  good  plea.  The  owner  of  a  station 
who  authorises  the  manager  to  sign  drafts  on 
account  of  the  station  is  not  liable  on  those 
drafts.  He  is  liable  for  the  consideration.  He 
is  not  liable  on  the  instrument,  but  the  manager 
who  draws  them  is  himself  liable.  Wilson  v. 
Joshua,  6  S.C.R.  319. 

Bonded  Certificates.] — Bonded  certificates  of 
dutiable  goods  cannot  be  deemed  negotiable 
instruments  (even  although  in  fact  a  custom 
exists  so  to  consider  and  deal  with  them)  so  as  to 
pass  absolutely  the  property  in  such  goods  by 
delivery  to  a  bond  fide  transferee,  without 
regard  to  the  title  of  the  parties  who  make  the 
transfer.    Barlow  v.  Woolcott,  8  S.C.R.  360. 

Alteration — Assent  he/ore  and  after  maiitrity.] 
— The  defendants  sent  a  note  drawn  at  four 


months  to  B.  to  be  indorsed  and  returned  for  their 
accommodation.  B.  altered  the  due  date  from 
four  to  two  months,  and  discounted  it  without  the 
knowledge  or  consent  of  the  defendants.  The 
note  at  the  expiration  of  four  months  was 
presented  by  the  plaintiffs  and  dishonoured. 
The  defendants  did  not  at  first  contest  their 
liability  on  the  note  and  paid  f  oO  on  account, 
besides  entering  into  negotiations  with  the 
plaintiffs  to  substitute  other  notes.  At  the 
trial  the  jury  found  that  the  defendants  had 
assented  to  the  alteration  of  the  note  both 
before  and  after  maturity  : — Held,  that  there 
was  evidence  from  which  the  jury  might  find 
that  the  defendants  had  assented  before  maturity. 
Qumre:  Whether  assent  after  maturity  would 
make  the  note  good.  Commercial  Bank  v.  Strauss, 
Knox  524. 

III.  Consideration  for  Making,  Indorsing 
AND  Accepting. 

(a.)  Accommodation  Sills  and  Notes. 

Agreement  not  to  Indorse — To  a  declaration 
on  two  promissory  notes  made  by  defendant  in 
favour  of  M.,  and  indorsed  by  M.  to  N.,  who 
indorsed  them  to  plaintiff.  Defendant  pleaded : 
— First,  that  they  were  accommodation  notes 
made  by  the  defendant  in  favour  of  M.,  and 
were  indorsed  by  M.  to  N.  under  an  agreement 
between  all  the  parties  that  they  shovild  not  be 
indorsed  after  they  were  due;  and  that  N.  gave 
no  value,  and  indorsed  them  after  they  were 
due  to  the  plaintiff.  The  second  plea  was 
similar  to  the  first,  but  contained  an  averment 
that  the  plaintiff  had  notice  of  the  premises. 
The  fourth  plea  stated  that  the  notes  were 
given  for  N.'s  accommodation,  to  enable  N.  to 
get  them  discounted,  and  on  a  special  agree- 
ment that  N.  should  not  endorse  them  after 
they  became  due ;  that  there  was  no  consider- 
ation for  the  making  or  indorsement  by  M.,  and 
that  they  were  indorsed  to  the  plaintiff  after 
maturity,  with  notice: — Held,  that  they  were 
all  good  pleas.  Fitzpatrick  v.  Macguigan,  1 
S.C.R.  224. 

To  Order — No  Indorsement — Action  in  Name 
of  Payee.] — To  an  action  brought  in  the  name 
of  A.,  the  drawer  and  payee  of  a  bill  of 
exchange,  payable  to  order,  against  the  ac- 
ceptor,   the    defendant  pleaded   first   that   A. 
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was  not  the  holder,  and  secondly,  that  it  was 
an  accommodation  acceptance.  The  replica- 
tion to  these  pleas,  on  equitable  grounds,  stated 
that  the  bill  was,  pursuant  to  an  agreement 
between  A.  and  one  S.,  drawn  by  A.  upon  the 
defendant,  to  secure  to  S.  the  payment  of  the 
purchase  money  of  a  station,  before  then  con- 
veyed by  S.,  in  consideration  of  such  purchase 
money,  to  A. ;  and  that  the  defendant,  with  notice 
of  the  premises,  agreed  to  and  did  accept  the  said 
bill,  and  the  same  was  thereupon  delivered  by 
A.  to  S.,  as  such  secui'ity,  of  which  delivery  for 
such  security  the  defendant  had  notice.  Aver- 
ment, that  at  the  time  of  the  delivery  of  the 
bm  by  A.  to  S.  it  was  not  indorsed  by  A. ,  and 
that  S.  afterwards  requested  A.  to  indorse  to 
perfect  such  security  ;  and  that  A.  at  the  instance 
of,  and  in  collusion  with,  the  defendant,  and 
with  the  intent  to  prevent  S.  from  realising  his 
security  and  recovering  on  the  bill,  refused  to 
indorse  the  same,  and  that  A.  had  never  in- 
dorsed the  bill  as  to  which  defendant  had 
notice.  Averment,  that  this  action  was  broxight 
by  S.  in  the  name  of  A.,  for  and  on  behalf  of  S., 
and  that  A.  has  not,  and  never  had  any  interest 
in  the  result  of  this  action ;  and  the  same  is 
commenced  and  is  carried  on  for  the  sole  use  and 
benefit,  and  at  the  sole  expense  and  cost  of  S.  :— 
Held,  on  demurrer,  that  the  replication  was  bad, 
and  that  on  these  pleadings  A.  had  no  legal 
claim  on  the  bill  against  the  defendant,  although 
the  transferee  for  value,  S. ,  could  not  recover  in 
his  own  name  on  the  bill,  in  a  court  of  law, 
without  endorsement.  Q'hompson  v.  Thompson, 
2  S.C.R.  242. 

Subsequent  Acceptance.] — The  plaintiff,  at  the 
request  of  the  defendant,  gave  A.  credit  for 
three  mouths,  for  goods  which  A.  had  pur- 
chased for  him.  Afterwards  the  defendant 
accepted  a  bill  of  exchange  at  three  months  for 
the  amount  of  the  purchase  money.  In  an 
action  on  the  bill  it  was  found  that  the  defendant 
originally  promised  to  pay  for  the  goods  in  case 
of  A.'s  default:— Held,  that  the  subsequent  ac- 
ceptance of  the  bill  was  not  for  the  plaintiffs 
accommodation,  but  was  supported  by  a  good 
legal  consideration.— Held,  further,  that  as  A. 
obtained  three  days'  credit  beyond  the  time 
originally  stipulated  for,  the  acceirtance  could 
be  supported  on  that  ground  also.  Waltack  v. 
A' Teak,  3  S.C.R.  20. 


Intermediate  Indorsement — No  Consideration.] 
— Declaration  by  J.  S.,  stating  that  H.  made  his 
promissory  note  for  £100  payable  to  J.  S.  or 
order,  eighteen  months  after  date,  and  the  said 
J.  S.  indorsed  to  the  defendant,  who  indorsed  to 
the  plaintiff.  Dishonour  and  notice.  Plea,  that 
J.  S.,  the  payee  and  indorser,  and  the  plaintiff 
are  one  and  the  same  person.  Replication,  that 
the  plaintiff,  by  consent  of  the  defendant,  in- 
dorsed the  note  to  defendant  without  any  value 
or  consideration,  in  order  that  the  same  might 
be  made  negotiable,  and  negotiated  by  the  plain, 
tiff  only  ;  and  that  the  same  was  indorsed  by  de- 
fendant to  the  plaintiff  thereupon,  for  the  purpose 
of  the  defendant  thereby  becoming  surety  as 
such  indorser  for  the  payment  of  the  said  note  by 
the  maker  to  the  plaintiff;  and  the  defendant 
indorsed  the  same  to.  the  plaintiff  for  the  pur- 
pose aforesaid,  and  as  such  surety  as  afore- 
said, and  for  the  accommodation  of  the  said 
maker,  and  there  was  never  any  value  or  con- 
sideration for  the  indorsement  or  payment  of 
the  said  note  by  the  plaintiff  to  the  defendant: — 
Held,  on  demurrer,  good.  Britton  v.  Webb,  2 
B.  &  C.  483,  considered ;  Scholes  v.  Tysoe,  6 
S.C.R.  208. 

No  Consideration — Pleading.] — In  an  action 
brought  upon  a  promissory  note,  the  defendant 
pleaded  on  equitable  grounds  that  the  note 
was  a,  joint  and  several  note  of  R.  R.  and 
G.  P.  R.,  who  were  partners,  and  was 
given  to  the  plamtiffs  for  the  purpose  of  being 
drawn  against  to  raise  funds  for  the  partner- 
ship. Averment,  that  "neither  before  nor  at 
the  time  of  the  making  of  the  said  promissory 
note,  or  of  the  delivery  thereof  to  the  plaintiffs, 
was  any  smn  of  money  paid  to  the  said  R.  R. 
and  G.  F.  R.,  or  either  of  them,  or  to  anyone 
on  their  behalf  by  way  of  consideration;  and 
the  said  promissory  note  was  only  a  security  for 
any  sum  or  sums  which  might  be  so  as  afore- 
said drawn."  Averment,  that  the  partnership 
was  subsequently  dissolved  and  security  taksn 
from  R.  R.  alone  in  substitution  of  the  fonner 
security,  and  that  the  plamtiffs  undertook  to 
cancel  the  note.  At  the  trial  I't  was  proved 
that  large  advances  had  been  made  before  the 
giving  of  the  note,  upon  the  express  undertak- 
ing that  the  note  should  be  given  as  security, 
and  that  large  advances  were  made  on  the  day 
the  note  was  given.      The  other  averments  in 
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the  plea  were  proved.  The  judge,  notwith- 
standing, told  the  jury  that  the  allegation  in 
the  plea  that  the  note  was  given  without  con- 
sideration was  made  out : — Held,  no  mis-direc- 
tion. Held  also,  that  even  without  that  allega- 
tion the  plea  disclosed  a  good  equitable 
defence,  so  that  the  ruling  of  the  judge  was 
immaterial.  City  Banh  v.  Read,  1  N.S.W.  L.R. 
159. 

(i)  Contemporaneous  Agreement, 

Collateral  Mortgage.'] — Action  on  bill  of  ex- 
change by  drawer  and  payee  against  acceptor. 
Plea,  contemporaneous  agreement  that  the  bill 
should  not  be  payable  until  the  expiration  of  a 
time  not  yet  elapsed.  Replication  setting  out 
agreement  which  was  a  mortgage  for  £150,  the 
amount  of  the  bill  of  exchange  : — Held,  on  de- 
murrer, that  there  would  be  a  good  defence  if 
the  necessary  facts  appeared  on  the  record  to 
show  that  the  loan  was  the  sole  consideration 
for  the  bUl,  and  that  there  was  only  one  trans- 
action between  the  parties.  It  is  clear  that 
there  were  two  contracts,  though  perhaps  only 
one  transaction.  Demurrer  overruled,  with 
leave  to  defendant  to  amend.  Costs  of  amend- 
ment to  be  costs  in  the  cause.  Buchlen  v.  Kay, 
4  S.C.R.  326. 

Varying  the  Contract.] — Action  by  payee 
against  one  of  the  makers  of  a  joint  and  several 
promissory  note,  payable  on  demand,  and  made 
by  the  defendant  and  one  L.  First  plea,  that 
there  was  no  demand  : — Held,  bad  on  demurrer. 
Every  promissory  note  payable  on  demand  is 
due  immediately,  and  may  be  sued  on  without 
demand.    Burton  v.  Ainsioortli,  7  S.C.R.  410. 

Second  plea,  that  the  note  was  made  on  a 
parol  agreement  that  it  should  be  deposited  with 
the  plaintiff  as  a  security  against  any  loss  which 
might  arise  in  a  certain  event;  that  the  deposit 
was  made  on  such  agreement,  and  that  there 
had  been  no  loss  whatever : — Held,  bad  on 
demurrer,  as  the  agreement  relied  on  varied  the 
contract  evidenced  by  the  note.    lb. 

Parol  Agreement — Promissory  note  hy  way  of 
Guarantee.] — Declaration  by  the  payee  against 
the  maker  of  a  promissory  note.  Plea,  that  G. 
and  defendant  had  been  carrying  on  business,  as 
partners,  and  that  G.  had  sold  his  share  in  the 
business  and  his  interest  in  all  debts  then  due  to 


G.  in  respect  of  the  business  to  the  plaintiff,  and 
that  the  defendant  promised  the  plaintiff  that  he 
would  collect  the  said  debts  so  due  to  G.  and  the 
defendant  without  any  reward  from  the  plaintiff 
to  the  defendant,  and  that  when  required  by 
the  plaintiff  he  M-ould  account  to  him  for  the 
share  of  G.  so  acquired  by  the  plaintiff  in  the 
moneys  so  collected  by  him.  Averment,  that 
the  defendant  made  and  delivered  the  note- 
to  the  plaintiff,  and  the  plaintiff  accepted  the 
same  as  a  guarantee  for  the  due  performance  by 
the  defendant  of  his  promise  aforesaid  to  the 
plaintiff,  according  to  the  terms  thereof,  and 
upon  the  condition  that  the  plaintiff  should  not- 
demand  payment  of  the  same,  if  the  defendant 
should,  when  required  by  the  plaintiff  so  to  do, 
duly  accoimt  to  the  plaintiff  for  the  share  of  G., 
acquired  by  the  plaintiff  in  the  moneys  so^ 
collected  by  him  as  aforesaid.  Averment, 
that  the  defendant  had  not  been  required  by 
the  plaintiff,  so  to  account  for  the  share  of  G. , 
so  as  aforesaid  acquired  by  the  plaintiff,  in  the 
moneys  collected  by  hun,  but  on  the  contrary 
had  been  ready  and  willing  so  to  account  to  the 
plaintiff  when  required  by  him,  and  that  save 
as  aforesaid  there  was  no  consideration  for 
the  note  : — Held,  on  demurrer,  a  good  plea,  as 
there  was  no  consideration  whatever  for  the= 
note.     Sinclair  v.  Dixon,  8  S.C.R.  58. 

The  second  plea  alleged  that  the  plaintiff 
fraudulently  represented  that  she  would  hold 
the  promissory  note  as  a  guarantee  only, 
whereas  the  plaintiff  always  meant  to  keep  it  in 
violation  of  her  undertaking  and  representation  i. 
— Held,  a  good  plea.     Tb. 

The  fourth  plea,  on  equitable  grounds,  alleged 
that  the  plaintiff  represented  as  aforesaid,  and 
also  represented  that  she  wovild  not  demand  pay- 
ment if  the  defendant  should  account,  whereas, 
the  plaintiff  is  suing  in  fraud  of  the  representa- 
tion : — Held,  a  good  plea.     lb. 

Parol  agreement — Varying  Terms  of  Note.] — 
Action  by  the  payees  against  the  maker  of  a 
promissory  note.  Plea,  that  before  the  making 
of  the  note,  the  defendant  had  a  building 
contract,  for  which  he  was  to  receive  80  per- 
cent, upon  the  work  done  as  the  same  pro- 
ceeded, and  the  remaining  20  per  cent,  was  to 
remain  unpaid  until  the  completion  of  the 
building ;  that  the  defendant  being  indebted 
to  the  plaintiffs,  it  was  agreed  between  them,. 
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that  the  plaintiffs  should  receive  and  pay  all 
moneys  coming  from  the  said  contract  on 
iicconnt  of  the  defendant,  and  that  the  balance 
due  to  them,  if  any,  should  be  paid  out  of  the 
reserved  percentage  when  it  became  due,  and 
not  otherwise  ;  and  thereupon  it  was  further 
agreed,  upon  the  considerations  aforesaid,  that 
ihe  defendant  should  make  the  said  note,  and 
the  plaintiffs  should  accept  the  same,  as  repre- 
.senting  the  debt  of  the  defendant  to  them,  and 
.as  security  for  whatever  other  balance  should 
Jiave  to  be  paid  out  of  the  said  reserved  per- 
centage ;  but  that  the  note  should  be  held  by 
■the  plaintiffs,  and  payment  should  not  be 
demanded  until  the  said  percentage  should  be 
due  and  payable  to  the  defendant,  when  the 
said  note  should  be  given  up  to  the  defendant 
on  payment  of  the  sum  so  as  aforesaid  to  be 
paid  out  of  the  said  percentage.  Averment, 
that  the  said  percentage  never  has  become  due 
and  payable,  and  that  save  as  aforesaid,  there 
never  was  any  consideration  for  the  making  of 
-the  note  : — Held,  on  demurrer,  a  bad  plea.  The 
parol  agreement  pleaded  would  have  the  effect 
-of  varying  the  terras  of  the  note ;  and  it  did  not 
show  a  want  or  failure  of  consideration.  Hinton 
v.  Setchell,  8  S.C.R.  152. 

Stoppage  in  Transitu — Consideration.] — Plea 
(on  equitable  grounds)  to  an  action  by  in- 
dorsee against  maker  of  a  promissory  note, 
"that  the  note  was  made,  and  the  indorsement 
■obtained,  by  the  defendant  and  delivered  to 
the  plaintiff,  in  consideration  of  the  plaintiffs 
agreement  and  promise  to  deliver  to  a  carrier, 
and  to  allow  the  carrier  to  deliver  to  the 
defendant,  certain  goods  then  purchased  by 
the  defendant  from  the  plaintiff;  but  that  the 
plaintiff,  although  he  delivered  the  goods  to 
the  carrier,  did  not  allow  the  carrier  to  deliver 
them  to  the  defendant,  but  stopped  them  in 
transitu,  retook  possession  of  them,  and  after- 
wards sold  them,  whereby  the  consideration  for 
-the  note  wholly  failed,  and  except  as  aforesaid, 
there  was  never  any  consideration  given  for 
it : — Held,  on  demurrer,  bad,  as  showing  neither 
an  original  want  nor  a  subsequent  failure  of 
consideration,  but  the  contrary.  The  agree- 
ment stated  was  a  sufficient  consideration  for 
-the  making  and  delivery  of  the  note,  and  the 
sale  of  the  goods  and  their  delivery  to  the  carrier 
prevented  the  failure  of  that  consideration. — 


Held,  also,  that  the  defendant  could  protect 
himself  under  the  circumstances,  by  asserting  his 
counter  claim  against  the  plaintiff  in  an  action 
of  trespass  or  trover,  or  for  damages  in  respect 
of  the  wrongful  sale.  Frazar  v.  Young,  9 
S.C.R.  1. 

Agreement  to  Renew — Warranty  of  Goods  for 
which  Note  was  given.] — Plea,  to  an  action  on 
a  promissory  note,  that  it  was  agreed,  contem- 
poraneously with  the  making  of  the  note, 
that  when  the  note  became  due  it  should 
not  be  paid,  biit  should  be  renewed  for  three 
months  by  a,  promissory  note  for  a  smaller 
amount,  and  that  the  note  was  overdue  when 
indorsed  to  the  plaintiff : — Held,  a  bad  plea. 
Hyman  v.  Benson,  Knox  4. 

Plea,  that  B.  by  warranting  certain  mill-board 
sold  it  to  the  defendant,  and  that  the  note  was 
given  in  part  payment  of  the  price,  but  the 
mill-board  was  wholly  worthless  and  unmer- 
chantable, and  that  the  note  was  overdue  when 
indorsed  to  the  plaintiff: — Held,  a  good  plea. 
76. 

And  see  Ickerson  v.  Hayes,  5  S.C.R.  158 
post  (IV.) 

Agreement  to  stay  Proceedings.] — To  n.  de- 
claration on  a  promissory  note  by  payee  against 
maker,  the  defendant  pleaded  on  equitable 
grounds  that  the  plaintiff  agreed  with  him  to 
stay  all  proceedings  in  the  action,  and  instructed 
his  attorney  to  that  effect,  on  the  defendant 
agreeing  to  pay  all  the  expenses  incurred  by  the 
plaintiff  in  the  action  up  to  the  time  of  the 
agreement,  together  with  the  amount  due  to  the 
plaintiff,  in  full,  immediately  on  the  sale  of 
a  steamer  belonging  to  the  defendant,  and  that 
the  defendant  was  always  ready  and  wUluig 
to  carry  out  his  agreement: — Held,  on  demurrer, 
a  bad  plea.     Seamer  v.  Manning,  Knox  305. 

Executed  Con-nderation.] — The  plaintiff,  being 
a  member  of  a  Church  Building  Committee  of 
which  the  defendants  were  also  members,  lent 
£300  to  meet  a  debt  which  had  been  incurred 
for  building  expenses.  According  to  some  of  the 
witnesses,  his  offer  was  to  lend  it  upon  security. 
Some  days  afterwards  the  promissory  note  sued 
upon  was  made  by  the  defendants  in  plaintiffs 
favour.  The  jury  found  a  verdict  for  the  plain- 
tiff: — Held,  that,  under  the  circumstances,  the 
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loan  and  the  giving  of  the  note  might  be  con- 
sidered as  one  transaction,  and  that  the  note 
,was  not  made  without  consideration.  Moore 
V.  Petersen,  2  S.C.R.  N.S.  111. 

(c.)  Fraud  and  Illegality. 

Equitable  Plea  of  Fraud — Bill  given  for  more 
than  Due.] — In  an  action  by  the  payee  of  u. 
promissory  note  for  £51  14s.  8d.  against  the 
maker,  defendant  pleaded  on  equitable  gi'ounds 
that  the  said  note  ' '  was  given  by  the  defendant 
to  the  plaintiff  through  fraud  of  the  plaintiff, 
and  by  mistake  of  the  defendant  in  settlement 
of  a  balance  of  accounts  (amounting  to  the  sum 
mentioned  in  tlie  said  note)  falsely  and  fraudu- 
lently stated  by  the  plaintiff,  and  erroneously 
supposed  by  the  defendant  to  be  existing  be- 
tween them  ;  whereas,  in  truth  and  in  fact,  the 
balance  of  accounts  existing  between  them  was, 
and  is  no  more  than  £24  10s.  4d.  : — Held  to  be 
a  bad  plea.  A  Court  of  Equity  would  not,  on 
the  facts  pleaded,  afford  unconditional  relief  or 
grant  a  perpetual  injunction.  Devlin  v.  Lynch, 
1  S.C.R.  53. 

Breach  of  Contract  by  Third  Party — False 
Representations.'] — H.  and  Co.,  by  their  bill  of 
exchange  directed  to  the  defendant,  required 
him  to  pay  to  their  order  £100.  The  bill  was 
accepted,  and  H.  and  Co.  endorsed  it  to  the 
plaintiffs.  The  defendant  pleaded  that  H.  and 
Co.  were  the  London  agents  for  the  Sir  John 
Lawrence,  on  board  of  which  the  defendant 
by  his  agent  had  promised  to  ship,  and  arranged 
for  space  for,  certain  live  stock,  purchased  by 
the  defendant,  and  intended  to  be  forwarded  by 
the  said  vessel  from  London  to  Sydney,  which 
promise  and  arrangement  for  space  in  the  said 
ship  was,  long  before  the  sailing  of  the  said 
ship,  revoked  and  cancelled  by  reason  of  the 
non-delivery  of  the  said  stock  to  the  defendant 
by  the  vendor  of  the  same ;  and  H.  and  Co., 
well  knowing  the  premises,  falsely  and  fraudu- 
lently represented  to  the  defendant  that  they 
were  liable  to  the  owners  of  the  said  ship  for  a, 
sum  of  £400  in  the  nature  of  freight  for  the 
space  of  the  said  stock,  so  arranged  for  as  afore- 
said ;  and  the  defendant  was  induced  to  pay  to  H. 
and  Co.  a  sura  of  £300,  and  to  accept  the  said 
bUl  for  £100,  by  the  said  fraud  of  the  said  H. 
and  Co. ;  and  the  said  bill  was  overdue  when 
indorsed  to  the  plaintiffs,  who  always  held  the 


same  without  value  or  consideration  : — Held, 
on  demurrer  (Hargrave,  J.,  dissentients),  a  bad 
plea;  as  there  was  no  positive  statement  that 
the  contract  to  ship  was  rescinded  by  both 
parties  to  it.     Hoarev.  Kavenarjh,  13  S.C.R.  98. 

Fraud.] — Action  on  anoverdue  bill  of  exchange 
against  the  acceptor.  Plea  of  no  consideration : — 
Held,  a  good  plea.  A  second  plea  alleged  that 
the  bill  represented  the  difference  between  the 
debt  of  P.  to  the  plaintiff,  and  the  composition 
agreed  to  be  paid  by  P.  to  the  plaintiff  in  common 
with  his  other  creditors,  and  that  it  was  given 
in  pursuance  of  an  arrangement  unknown  to  the 
other  creditors.  It  also  stated  an  agreement, 
when  the  bill  was  given,  that  the  plaintiff  should 
look  to  P.,  and  not  to  the  defendant : — Held, 
that,  irrespective  of  the  last  allegation,  the  plea 
was  good  on  the  ground  that  every  secret  bargain 
is  void  as  a  fraud  on  the  creditors.  Campbell  v. 
Whyte,  2  S.C.R.  94. 

Dtiress.] — Action  by  uidorsee  of  a  promissory 
note  made  by  the  defendants  in  favour  of  W.,  or 
order,  and  indorsed  by  W.  to  the  plaintiff.  Plea, 
that  after  the  granting  of  a  rule  jiisi  for  the  com- 
pulsory sequestration  of  W.'s  estate,  certain 
profits  became  due  and  payable  from  the  defen- 
dants to  the  insolvent  estate  of  W.,  for  and  in 
respect  of  the  carriage  of  goods  in  a  vessel 
of  W.'s  for  the  defendants  ;  that  the  defendants 
paid  the  said  freight  to  the  official  assignee  of 
W.'s  estate,  and  that  W.  refused  to  deliver  the 
goods  to  the  defendants,  unless  they  should  pay 
him  the  freight ;  and  that,  by  reason  of  such  re- 
fusal, W.  deprived  himself  of  the  use  of  the  vessel 
for  a  certain  period,  and  that  afterwards  W. 
refused  to  deliver  the  goods  to  the  defendants, 
unless  they  gave  him  their  promissory  note  for 
the  amount  of  freight  and  damages  cavised  by  the 
detention  of  the  vessel.  The  plea  then  alleged 
that  m  order  to  obtain  possession  of  the  goods, 
the  defendants  gave  W.  the  promissory  note 
sued  on  ;  and  that  there  was  never,  except  as 
aforesaid,  any  value  or  consideration  for  the 
making  of  the  note,  and  that  the  plaintiff  took 
the  note  with  notice  of  the  premises  : — Held,  on 
demurrer,  a  good  answer,  as  the  promissory  note 
had  been  given  for  a  claim  by  W.,  which  was 
utterly  unfounded,  although  made  bond  fide. 
W.'s  demand  was  illegal,  and  the  note,  in  conse- 
quence of  duress  of  the  goods,  was  given  ixnder 
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compulsion.     BrunkevY.  Bi-eckeiiridge,  6  S.C.R. 
163. 

IV.  Teansfer  and  Ixdorsemext. 
Pleadiiiij.J—A  declaration  stated  that  A.  and 
B.,  by  their  promissory  note  now  overdue,  pro- 
mised to  pay  plaintiff  or  order  £75,  and  "the 
said  plaintiff  then  indorsed  the  said  note  to  the 
defendant,  who  then  indorsed  the  same  to  the 
plaintiffs."  Dishonour  and  notice  : — Held,  bad  in 
arrest  of  judgment.  Practice  as  to  filiag  a  sug- 
gestion under  sec.  116  of  the  "  Common  Law 
Procedure  Act."  JSossiter  v.  M'Guigan,  1 
S.C.B.  154. 

Indorsement — No  transfer.] — The  indorsement 
of  a  promissory  note  by  one  to  whom  it  has  not 
been  transferred  will  not  make  the  indorser 
liable  on  his  indorsement.  Williams  v.  Burley, 
5  S.C.R.  206. 

Accommodation  Note— Indorsement  after  Due.] 
— To  a  declaration  on  two  promissorynotes  made 
by  defendant  in  favour  of  M.,  and  indorsed  by 
M.  to  N.,  who  indorsed  them  to  plaintiff.  Defen- 
dant pleaded: — First,  that  they  were  accommo- 
dation notes  made  by  the  defendant  in  favour  of 
M. ,  and  were  indorsed  by  M.  to  N.  under  an  agree- 
ment between  all  the  parties  that  they  should 
not  be  indorsed  after  they  were  due ;  and  that 
N.  gave  no  value,  and  indorsed  them  after  they 
were  due  to  the  plaintiff.  The  second  plea  was 
similar  to  the  first,  but  contained  an  averment 
that  the  plaintiff  had  notice  of  the  premises. 
The  fourth  plea  stated  that  the  notes  were  given 
for  N.  's  accommodation,  to  enable  N.  to  get  them 
discounted,  and  on  a  special  agreement  that  N. 
should  not  indorse  them  after  they  became  due; 
that  there  was  no  consideration  for  the  making  or 
indorsement  by  M.,  and  that  they  were  indorsed 
to  the  pla,intiff  after  maturity,  with  notice: — 
Held,  that  they  were  all  good  pleas,  as  the 
indorsement  relied  on  was  to  the  plaintiff  by 
one  of  the  parties  to  a  specific  agreement,  in 
breach  of  that  agreement;  and  the  plaintiff, 
whether  he  gave  value  or  not,  could  not  get  a 
better  title  than  his  indorser.  Fitzpatrich  v. 
Macguigan,  1  S.C.R.  224, 

Indorsement  after  Maturity.]— la.  an  action 
by  the  indorsee  of  a  promissory  note  against 
the  maker,  the  first  plea  alleged  that  the  note 


was  made  and  given  to  S.  in  payment  of  the 
price  of  certain  ale  and  stout  under  an  agreement 
by  S.  to  sell  to  the  defendant  twenty  hogsheads 
of  "  Muir's  new  brew"  ale,  and  three  hogsheads 
of  stout,  both  guaranteed  to  be  in  good  condi- 
tion ;    that   S.    did  not  deliver  any  such  ale 
or  stout,  but  wholly  neglected  in  any  respect  to 
perform  his  agreement ;    and  that  the  note  was 
indorsed  to  the  plaintiff  after  maturity.    The 
second  plea  varied  from  the  first,  only  in  the 
allegation  that  the  indorsement  by  S.  to  the 
plaintiff  was  without  value.     At  the  trial  the 
allegations  of  the  pleas  were  proved ;  it  ap- 
pearing that  the  ale  delivered  after  the  pro- 
missory note  was  given  was  unsound,  and  not  of 
the  stated  description,  whereupon  the  defendant 
wrote  to  S.   offering  to  send  it  to  any  place 
S.  might  name.     The  jury  having  found  for  the 
defendant  on  the  first  issue  : — Held  (Hargrave, 
J.  dissentienie),  that  the  finding  of  the  jury  could 
not  be  disturbed,  because,  the  note  having  been 
indorsed  after  maturity,  the  plaintiff  stood  in 
the  shoes  of   S.,  his  indorser,  between  whom 
and  the  defendant  the  absence  of  consideration 
or  its  failure  was  fatal  to  the  instrument,  the 
plaintiff  at  the  trial  having  given  no  evidence  of 
value  given  by  him: — Held,   also  (Hargrave, 
J.,   dissentienie),  that  the  circumstance  raised 
such  a  degree  of  suspicion  of  fraud,  affecting  him 
and  his  title,  as  to  render  it  incumbent  in  him  to 
give  that  evidence,  and  that  the  defendant  was 
entitled  to  the  verdict  on  the  second  plea.     On 
motion  by  the  plaintiff  for  judgment  non  obstante 
veredicto: — Held    (Hargrave,    J.,    dissenVmttt), 
that  the  first  plea  was  not  bad,  at  least  after 
verdict,  for  omitting  to  allege  that  the  contract 
was  rescinded,  or  that  an  offer  was  made  on  the 
breach  to  return  the  articles.    Except  in  the 
case  of  accommodation  bills  or  notes,  he  who 
takes  a  negotiable  instrument  after  its  maturity 
does  so  at  his  peril,  and  obtains  by  indorsement 
no    better  title  or  right  than  his  immediate 
indorser  had.       Ickerson  v.   Hayes,  5  S.C.R. 
158. 

Liability  of  Indorser.]— T.  made  a  promissory 
note  with  the  payee's  name  in  blank.  He  then 
procured  B.  and  the  defendant  to  indorse  the 
instrument  thus  incomplete  for  his  accommoda- 
tion, as  co-sureties,  the  defendant  being  the  last 
indorser  of  the  two.  The  plaintiff  having  been 
asked  by  T.  to  cash  the  note,  refused  unless 
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some  other  name  was  substituted  for'  that  of  B. ; 
and  T.  thereupon  took  it  away  and  brought 
it  back  to  the  plaintiff  with  B.  's  name  struck 
out,  and  the  name  of  S.  added,  S.'s  name 
following  that  of  the  defendant.  The  plaintiff 
then  discounted  the  note,  filling  in  his  own 
name  as  payee.  The  defendant  did  not  consent 
to  or  know  of  the  erasure  of  B.'s  name  : — Held, 
that  the  defendant  was  liable  to  the  plaintiff  on 
his  indorsement ;  the  defendant's  rights  against 
B.  not  being  affected.  Solomon  v.  Oleadall, 
7  S.C.B.  257. 

Liability  of  Indorser — Order  of  Indorse- 
ment.]— M.  signed  his  name  on  the  back  of 
•a  promissory  note  before  its  indorsement  by 
the  payee,  leaving  space  for  such  indorse- 
ment above  his  own  signature.  He  did 
so  at  the  request  of  the  maker,  and  with 
the  intent  of  becoming  his  surety.  Afterwards 
the  payee  having  given  the  maker  value  for  the 
note,  indorsed  it  without  recourse,  signing  his 
name  above  M.'s,  and  in  this  state  the  note 
was  negotiated  without  coming  back  into  M.'s 
hands  : — Held,  that  M.  was  liable  on  his  in- 
■  dorsement.  If  the  indorsement  on  a  promissory 
note  appear  in  the  regular  order,  the  indorsee 
is  not  bound  to  inquire  at  what  times  they 
were  respectively  made.  Semble,  if  a  party 
by  indorsing  before  the  payee,  authorises  the 
apparent  indorsement  of  the  latter  to  himself, 
the  mere  fact  of  the  priority  in  time  of  the 
second  indorsement  does  not  affect  the  right 
of  the  subsequent  indorsees  to  recover.  Laidley 
v.  M'Millan,  9  S.C.R.  119. 

Evidence  of  Indorsement] — Under  certain 
circumstances  an  open  indorsement  of  a  bill  of 
exchange  may  be  treated  as  one  sans  recours. 
Montefiorev.  O'Connor,  1  S.C.R.  N.S.  227. 

V.  Renewal. 

Agreement  to  Renew— Refusal  of  Indorsee.] — 
The  plaintiffs  sued  for  damages  for  the  refusal  of 
the  defendant  to  allow  the  plaintiffs,  according 
to  agreement,  to  renew,  at  maturity,  a  certain 
promissory  note  made  by  them.  The  defendant 
pleaded  that  at  the  time  when  the  note  fell  due 
the  Australian  Joint-Stock  Bank  was  the  holder 
for  value  of  the  note,  and  was  not  acting  as  the 
defendant's  agent,  and  that  the  alleged  breach 
of  the  defendant's  agreement  was  the  refusal  of 


the  bank  to  renew  the  note : — Held,  that  the 
plea  was  good.  Doioling  v.  Jones  (No.  1), 
1  N.S.W.  L.R.  134. 

The  defendant  also  pleaded,  in  addition  to 
the  facts  stated  in  the  former  plea,  that  the 
plaintiffs  did  not  at  any  time  before  the  note 
became  due  request  the  defendant  to  take 
it  up  when  it  should  become  due,  or  tender  or 
offer  to  give  a  note  in  renewal  of  the  original 
note  ;  and  that,  after  the  note  became  due,  the 
defendant,  at  the  request  of  the  plaintiffs,  took 
it  up,  and  the  plaintiffs  gave  and  the  defendant 
accepted  a  renewal,  and  the  plaintiffs  were 
not  compelled  to  pay,  and  did  not  pay  the 
original  note:^Held,  that  this  plea  was  also 
good.     lb. 

Agreement   to   Reneio — Note  Dishonoured  in 
consequence    of   Inability    of   Maker    to   find 
Payee — Necessity  for  Tender.] — A  count  stated 
that    it    was    agreed,    upon    a    sale    by    the 
defendant  to    the    plaintiffs    of    some    sheep, 
that  they  should  be  paid  for  by  the  plaintiffs' 
promissory  note  at  six  months,  and  that  the 
plaintiffs  should  have  the  option  of  renewing 
the    note    for    four  months  by  paying  bank 
interest ;  that  the  plaintiffs  gave  the  promissory 
note  payable  at  six  months,  and  the  defendant 
discounted  it  at  the  Australian  Joint  Stock  Bank 
at  W.,  but  gave  no  notice  to  the  bank  of  the 
agreement  respecting  the  renewal  of  the  note  ; 
that  the  plamtiffs,  a  reasonable  time  before  the 
maturity  of  the  note,  desired  to  renew  it,  and  made 
application  at  the  then  usual  place  of  abode  of 
the    defendant,     for  the    purpose    of   giving 
the    defendant    notice    of    their    desire,    and 
for  the  purpose  of  tendering   a  new  note  to 
the    defendant    in    renewal    of    the    original 
note    and   of   paying   the    interest;   that  the 
defendant    was    then    absent    from    his    said 
residence,  whereupon  the  plaintiffs  left  a  written 
notice  at  his  said  residence  of  their  desire,  and 
made  due  and  dUigent  inquiry  and  search  for 
the  defendant,  but  were  unable  to  find  him, 
or    except    as    aforesaid   to    serve    him    with 
such  notice,  or  tender  the  renewal  on  interest ; 
that  thence,  and  until  the  maturity  of  the  note 
the  defendant  still  remained  absent  from  his 
residence,  and  the  plaintiffs  were  unable  to  find 
him:  that  upon  the  maturity  of  the  note  the 
bank  presented  it  for  payment,  wherexipon  the 
plaintiffs  gave  notice  to  the  bank  of  the  agree- 
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ment,  and  tendered  to  the  bank  a  renewal  and 
interest,  which  the  bank  refused  to  accept:— 
Averment,  that  by  reason  of  the  premises  the 
plaintiffe  were  prevented  by  the  defendant  from 
exercising  their  option  of  renewing  the  said  note, 
and  were  compelled  to  dishonour  the  said  note 
upon  maturity :— Held,  on  demurrer,  that  the 
count  was  good.  Ooioling  v.  Jones  (No.  2), 
1  N.S.W.  L.R.  347. 

Agreement  to   lienexo  if   Etqiiired — Notice — 
Tender  of  Note  in  BenevmL] — Breach  of  agree- 
ment to  renew  plaintiffs'  pro-note.     The  plain- 
tiffs purchased  sheep  of  the  defendant,  paying 
for  them  by  a  note  at  six  months,  which  the 
defendant  discounted  ;  but  it  was  agreed  that 
the  note  should,  if  the  plaintiffs  required,  be 
renewed  at  maturity.     The  defendant,  as  the 
plaintiffs  knew,  travelled  a  good  deal  about  the 
country,  but  he  had  houses  at  Wagga  and  Gren- 
fell,  at  which  he  resided  from  time  to  time. 
Three  days  before  the  maturity  of   the  note, 
plaintiffs  telegraphed  to   defendant  at  Wagga 
that  they  desired  a  renewal;   telegrams  were 
afterwards  sent  to  Grenfell.     These  notices  did 
not,  however,  reach  the  defendant  until  after 
dishonour  of  the  note,  although  he  was  seen  at 
Wagga  the  day  before    the    dishonour.     The 
judge,  at  the  trial,  left  it  to  the  jury,  whether 
the  plaintiffs  had  used  due  diligence  ;  no  evi- 
dence was  given  of  any  substantial  pecuniary 
loss  resulting  from  the  dishonoiir.     The  jury 
found  for  the  plaintiffs  with  damages  £20  for 
the  plaintiffs'  expenses,  £10  for  their  attorney's 
expenses,  and  £150  for  general  damages  :— Held, 
that  the  verdict  of  the  jury  was  justified  by  the 
evidence.     It  was  not  necessary  for  the  plain- 
tiffs to  have  tendered  a  note  in  renewal ;  it  was 
sufficient  for  them  to  have  intimated  their  desire 
to  have  the  note  renewed.     The  verdict  of  the 
jury  amounted  to  a  finding  that  the  intimation 
was  given  in  a  reasonable  time : — Held,  eilso, 
that  the  measure  of  general  damages  was  en- 
tirely for  the  jury,  but  that  they  were  in  error  in 
allowing  the  item  of  £10  for  attorney's  expenses. 
'Bowling  v.  Jones  (No.  4),  2  N.S.W.  L.R.  359. 


letters  were  kept  till  called  for.  Notice  of  dis- 
honour of  a  promissory  note  indorsed  by  de- 
fendant was  sent  on  the  day  it  came  from  the 
bank,  to  an  innkeeper  at  D.,  with  instructions, 
to  serve  it  at  once.  He  did  not  call  at  the  post- 
office  for  two  or  three  days,  when  he  received 
the  notice,  and  served  it  the  same  day  as  re- 
ceived : — Held,  that  imder  the  circumstances, 
the  notice  was  reasonable.  Quaere — What  will 
amount  to  waiver  of  due  notice  of  dishonour  t 
M'Elhone  v.  Young,  Knox  493. 

Woii'tr.]— Notice  of  dishonour  of  a  promis- 
sory note  may  be  given  to  the  indorser  on 
the  same  day  as  the  note  becomes  due.  Bank 
of  N.S.  W.   V.   Bossence,   3  N.S.W.  L.R.  91. 


VI.  Dlshonour. 
Notice— Interference  toith  Course  of  Post.] — 
The  defendant  lived  thirty  miles  from  a  post 
town  D;  where  there  was  no  delivery,  but 


VII.  Actions  and  Special  Defences. 
Defence  of  Victorian  Contract  and  Insolvemy 
in  Victoria.  ] — To  an  action  by  indorsee  against 
acceptor  of  a  bill  of  exchange,  the  plea  was  that 
the  bill  was  drawn  and  accepted  in  the  colony  of 
Victoria,  where  both  the  drawer  and  the  defen- 
dant resided ;  that  after  the  acceptance  the  de- . 
fondant's  estate  was  sequestrated  in  the  In- 
solvent Court  of  the  said  colony,  and  stUl  re- 
mained under  such  sequestration,  that  the  effect 
of  such  proceedings  was  to  divest  the  plaintiff 
of  all  his  real  and  personal  estate,  and  to  vest  the 
same  m  an  official  assignee   appointed  by  the 
said  court  for  the  purpose  of  the  insolvency; 
that  by  the  law  of  Victoria  no  action  could  be 
brought   against    the    defendant,   pending  the 
sequestration  of  his  estate,  for  the  recovery  of  a 
pi-evious  debt,  but  in  lieu  thereof,  such  debts 
became  payable  by  the  said  official  assignee,  and 
were  to  be  satisfied  out  of  the  said  estate  by  a 
rateable  distribution  thereof  amongst  the  defen- 
dant's creditors,  and  that  the  debt  arising  on  this 
bill  of  exchange  had  been  proved  by  the  drawer 
against  the  said  estate  for  the  purpose  of  recover- 
ing a  dividend  thereon  : — Held,  on  demm-rer,  a 
bad  plea.     Fleetwood  v.  Benjamin,  9  S.C.R.  162. 
In  an  action  against  the  acceptor  of  a  bill 
whose  estate  is  under  sequestration  in  another 
colony,  if  it  appear  that    the  debt  has  been 
proved,  and    a  dividend   obtained  out  of  the 
sequestrated  estate  before  indorsement  to  the 
plaintiff,  no  more  will  be  recoverable  than  the 
balance.     Newman  v.  Benjamin  (reported  as 
Newman  v.  Fleetivood),  9  S.C.R.  166. 
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No  Action  after  Proof  in  Insolvency). — To  a 
declaration  on  a  promissory  note  made  by  the 
defendants,  H.  and  S.,  in  favour  of  the  plaintiffs, 
and  for  interest,  defendant  H.  pleaded  his  insol- 
vency after  the  cause  of  action  accrued,  and  that 
the  plaintiffs  proved  for  the  amount  of  the  note: 
—Held,  good  pleas.  Montefiore  v.  Hazeland, 
S.M.H.,  16th  and  19th  December,  1876. 

Action  for  Instalment  of  a  Promissory  Note — 
Judgment  in  District  Court  in  actionfor  previous 
Iiistalment.'] — In  an  action  for  an  instalment 
(£25)  of  a  promissory  note  for  £500,  made  by 
the  defendant  jointly  with  one  H.,  the  defen- 
dant pleaded  by  way  of  estoppel,  that,  in  an 
action  in  the  District  Court  for  another  instal- 
ment of  the  same  note,  the  defendant  succeeded 
on  an  issue  of  drunkenness: — Held,  that  the  plea 
was  bad.    Oodvnn  v.  Cashion,  1  S.C.R.  N.S.  165. 

Agreement  not  to  sue — Suspension  of  Right  of 
Action,'] — To  a  declaration  on  a  promissory  note 
the  defendant  pleaded  that  before  the  note 
became  due  it  was  agreed  between  the  plaintiff 
and  the  defendant  that,  in  consideration  that 
the  defendant  would  join  with  the  plaintiff  and 
B.  in  making  a  joint  and  several  promissory 
note  for  £540  to  R.,  the  plaintiff  would  not  sue 
upon  the  note  in  his  favour  so  long  as  the 
defendant  remained  liable  on  the  note  for  £540 
to  R.  Averment,  that  that  note  was  still  in 
force: — Held,  on  demurrer,  a  bad  plea;  as  the 
agreement  amounted  to  a  suspension  of  a  right 
of  action.  M'Lean  v.  Ramsay,  2  S.C  R.  N.S. 
183. 


BILL  OF  LADING— .?«  Shipping. 
Statute.]— 2Q  Vict.  No.  13. 


BILLS  OF  SALE. 

I.    CONSTEUCTION. 

II.  Registration. 

III.  Seizure  anb  Sale. 
5tai!«i!c.]— 19  Vict.  No.  2. 


I.  Construction. 

Verbal  Defeasance.] — A  bill  of  sale  absolute  in 
its  terms  was  made  subject  to  a  verbal  defeas- 
ance:— Held,  that  under  the  second  section  of 
the  Secret  Bills  of  Sale  Act  (19  Vict.  No.  2),  such 
defeasance  should  have  been  written  on  the 
paper  or  parchment  on  which  the  bill  of  sale 
was  written,  before  the  time  when  the  latter 
or  a  copy  thereof  was  filed  ;  and  the  bill  of 
sale  alone  having  been  filed  it  was  considered 
void  as  against  a  judgment  creditor  of  the 
grantor.     Wilson  v.  O'Oonnel,  4  S.C.R.  264. 

II.  Registration. 

Omission  of  Names  in  Copy — Defect  supplied 
by  Affidavit.] — A  bill  of  sale  was  registered,  the 
body  of  the  document  being  correctly  copied, 
but  the  copy  omitting  the  names  of  the  settlor 
and  the  attesting  witness.  The  affidavit  of 
the  attesting  witness  supplied  the  particulars 
deficient : — Held,  that  the  registration  was 
valid.  Hammond  v.  Gourlay,  1  N.S.W.  L.R 
142. 

III.  Seizure  and  Sale. 

Seizure  under  Two  Bills  of  Bale.] — G.  gave  a 
bill  of  sale  over  certain  goods  to  the  defendant. 
The  plaintiff,  in  ignorance  of  this  mortgage, 
purchased  these  goods  from  G. ,  took  possession 
of  them,  and  having  sold  a  portion,  removed 
the  residue,  together  with  other  goods  subse- 
quently acquired,  to  another  place  of  business. 
The  plaintiff  then  assigned  the  whole  property 
to  L.  The  defendant,  being  unable  to  enforce 
his  own  mortgage  personally,  employed  an 
agent  to  do  so,  and  the  latter  placed  the  matter 
in  the  hands  of  a  solicitor.  Under  the  instruc- 
tions of  the  latter  (he  throughout  equally  re- 
presenting L. )  the  plaintiff's  house  was  entered, 
and  all  the  goods,  indiscriminately,  which  were 
included  in  both  securities,  were  seized  and 
sold ;  the  sale  being  certainly  effected,  if  not 
announced  to  be,  for  both  the  defendant  and  L. 
It  was  proved  that  the  bailiff  seized  all  the 
goods  at  the  same  time,  under  each  bill  of 
sale,  and  that  the  proceeds,  after  deducting 
the  expenses  and  the  amount  due  to  L. ,  were 
remitted  to  and  received  by  the  defendant. 
In  an  action  of  trespass  for  this  illegal  entry 
upon  the  house,   and  trover  for  this   seizure 
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and  sale,  the  defendant  pleaded  not  guilty  and  1  returned  a  verdict  for  the  plaintiffs  and  found 
not  possessed : — Held,  that  the  defendant  was  specially  that  the  chattels  at  the  time  of  the 
liable   for  such  entry,   and   for   the  intrusion    execution  of  the  bill  of  sale  to  the  defendant 


by  his  agent  up  to  the  day  of  sale.  Held, 
also  (Wise,  J.,  disaentiente)  that  under  these 
circumstances  the  defendant  must  be  presumed 
to  have  seized,  and  to  be  responsible  for  those 
goods  only  which  were  included  in  the  mort- 
gage to  himself ;  and  as  the  jury  had  given 
damages  as  for  the  seizure  and  conversion  by 
the  defendant  of  all  L.'s  goods,  a  new  trial  was 
granted.     Zimmler  v.  Manning,  3  S.C.R.  319. 

Demand  of  Larger  Sum  than  that  Owing — 
Bond  fide  Pm-chase.] — AVhere  a  bill  of  sale 
contained  a  power  of  sale  upon  default  in  the 
payment,  on  demand,  of  the  amount  payable 
thereunder,  a  demand  of  a  larger  sum  than  the 
amount  justly  payable  does  not  vitiate  the  sale  ; 
nor  is  a  bond  Jide  purchaser  for  value  bound  to 
inquire  into  any  irregularities  in  the  sale. 
Humphei-y  v.  Roberts,  5  S.C.R.  376. 

Seasonable  Time — Waiver.']  —  Trespass  for 
seizing  and  selling  the  plaintiff's  goods.  Plea  : 
Justifying  under  a  bill  of  sale,  by  which  the 
goods  were  assigned  to  the  defendants  as 
security  for  the  payment  of  a  specified  sum  of 
money  and  interest,  and  of  all  further  sums 
which  should  be  advanced;  the  plaintiff  to 
enjoy  until  default.  The  defendants  were 
authorised  to  enter  immediately,  and  sell  in  case 
of  non-payment  after  demand  in  writing  by  or 
on  behalf  of  the  defendants.  It  appeared  that 
there  had  been  such  a  demand,  but  that  on  the 
demand  being  delivered  to  the  plaintiff,  he  de- 
nied owing  anything,  contending  that  the  de- 
fendants had.  received,  or  ought  to  have  received 
a  larger  sum,  the  amount  of  the  sale  of  some 
bricks  : — Held,  that  under  the  circumstances 
the  plaintiff  had  waived  his  right  to  be  allowed 
time  for  procuring  the  money  by  denying  the 
existence  of  any  debt.  Davison  v.  Dignam,  7 
S.C.R.  115. 

Bill  of  Sale — By  one  of  two  Joint   Owners.] 

To  a  declaration  for  trespass  to  chattels,  and 

trover  for  the  same,  the  defendant  pleaded  not 
guilty  and  not  possessed.  It  appeared  at  the 
trial  that  one  of  the  plaintiffs  gave  the  defendant 
a  bill  of  sale  of  the  chattels,  under  which 
the  defendant  seized  and  sold  them.      The  jury 


were  the  joint  property  of  the  plaintiff.  The 
Pull  Court  made  absolute  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against 
the  evidence.  Parr  v.  Ash,  S.M.H.,  2nd  July, 
1876. 


Statute.]- 
No.  29. 


BIRDS. 
-Birds  Protection  Act,  45  Vict. 


BOND. 

Indemnity  against  Proceedings  in  Law  or 
Equity.] — On  the  purchase  of  an  estate  against 
which  an  adverse  claim  had  been  asserted,  a 
bond  of  indemnity  was  entered  into  by  H.  0., 
the  vendor,  in  a  penalty  of  £4000,  equal  to  twice 
the  amount  of  the  purchase  money,  conditioned 
to  be  void  if  H.O.  should  deliver  possession  of 
the  land  to  the  purchaser  within  twelve  months 
from  the  date  of  the  bond,  and  there  should  not 
be  at  the  end  of  that  time  any  suit  or  other  pro- 
ceeding at  law  or  in  equity  pending  against  him 
or  those  claiming  under  him,  or  J.  E.,  the  pur- 
chaser, whereby  the  title  of  J.  E.  or  those  claim- 
ing under  him  might  be  prejudicially  affected. 
Or  if  H.  0.,  his  heirs,  executors,  or  assigns  on 
the  day  a  year  from  the  date  of  the  bond  should 
pay  J.  E.J  his  heirs,  executors,  or  administrators 
the  sum  of  £2000  (the  purchase  money)  with 
interest.  There  was  a  memorandum  at  the  foot 
of  the  bond  signed  by  J.  E.,  which  was  as  fol- 
lows:—" If  the  sum  of  £2000  and  interest  be  re- 
ceived by  me  under  the  above  bond,  I  undertake 
to  convey  all  my  interest  in  the  land  as 
H.  O.  shall  direct,  without  any  incumbrance  oc- 
casioned by  me. "  A  conveyance  was  executed, 
and  the  purchase  money  paid,  the  purchaser 
being  put  in  possession.  Afterwards,  and  pre- 
vious to  the  expiration  of  the  year  from  the  date 
of  the  bond,  proceedings  were  taken  in  equity,  by 
a  party  having  such  adverse  claim,  to  recover 
the  land  so  sold  and  conveyed.  These  proceed- 
ings were  pending  at  the  expiration  of  the  year 
from  the  date  of  the  bond,  but  no  step  was  taken 
on  that  day  by  H.  0.  to  repay  the  purchase 
money,  whereupon  the  bond  became  absolute. 
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A  short  time  afterwards  H.  O.  offered  to  repay 
the  £2000  (the  purchase  money)  and  interest, 
and  to  take  a  re-conveyanoe  of  the  land,  and  re- 
quested that  the  bond  might  be  cancelled.  J.  E. 
declined  to  receive  the  purchase  money,  or  to  re- 
convey  the  laud ;  he  declined  also  to  deliver  up 
the  bond,  claiming  to  retain  it  as  an  indemnity 
against  his  being  evicted  from  his  purchase.  A 
decree  was  made  in  the  suit  instituted  by  the 
original  claimant  whereby  she  was  declared 
entitled  to  an  equitable  mortgage  on  the 
land  for  an  amount  considerably  exceeding 
the  purchase  money  paid  by  J.  E.  to  H.  O. 
It  was  alleged  that  the  land  had  greatly  in- 
creased iu  value  since  the  original  purchase : — 
Held,  by  the  judicial  committee  of  the  Privy 
Council  (aflSrming  the  judgment  of  the  Courts 
below)  that  the  condition  of  the  bond  not 
having  been  fulfilled,  the  bond  had  become 
absolute ;  and  that  the  land  having  become  liable 
to  the  claim  established  against  it,  J.  E.,  the 
purchaser,  had  a  right,  besides  the  land,  to  retain 
the  bond  as  an  indemnity  against  such  claim. 
Qumre,  whether  such  bond  could  be  enforced 
beyond  the  extent  of  the  purchase  money  and 
interest.  Oshome  v.  Sales,  2  Moore  P.C.C., 
N.S.  100,  and  2  S.C.R.  App.  22. 

[Note. — Pending  the  appeal  in  the  previous 
case,  the  respondent  brought  a  common  law 
action  on  the  bond  against  the  appellants. 
Verdict  for  the  respondent  for  more  than 
the  penal  amount  of  the  bond.  A  rule  nisi 
for  a  new  trial  was  refused  [Males  v.  Osborne, 
2  S.C.R.  103).  The  appellant  had  meanwhile 
filed  a  bill  in  Equity  for  an  injunction  to  restrain 
the  respondent  from  issuing  execution  for  more 
than  £2000  and  interest.  The  injunction  was 
refused  {Osborne  v.  Hales,  1  S.C.R.  Eq.  82),  and 
an  appeal  to  the  Full  Court  was  dismissed 
(Osborne  v.  Males,  2  S.C.R.  Eq.  37.)  From  the 
order  of  the  Full  Court  the  appellants  appealed 
to  the  Privy  Council,  who,  dismissing  the 
appeal,  held  as  follows :] 

A  bond  of  indemnity  given  to  protect  a  pur- 
chaser of  land  against  adverse  claims  threatened 
at  the  time  of  the  purchase : — Held  to  be  valid 
to  the  full  amount  of  the  penal  sum  named  in  it, 
notwithstanding  that  such  penal  sum  greatly 
exceeded  the  original  purchase-money:  there 
being  no  equity  in  the  circumstances  of  the  case 
to  justify  an  interference  with  the  legal  right, 
and  the  purchaser  having,  in  discharge  of  the 


claim  and  expenses  incident  thereto,  expended 
a  larger  sum  than  the  full  amount  of  the  penal 
sum  named  in  the  bond.  Semble,  a  Court  of 
Equity  will  not  deal  with  a  legal  right  upon  the 
assertion  of  a  merely  doubtful  equity.  Osborne 
V.  Males,  2  Moore  P.C.C.  N.S.  125. 

Iiidenrnitij  by  Holder  of   Unindorsed    Draft 
against  Claims  by  Payee— Claim  by  Drawer — 
Position  of  ffoWcr.]— Declaration  on  a  bond  of 
indemnity  alleged  that  R.,  being  indebted  to  A. 
in  a,  certain  sum  of  money,  paid  the  plaintiffs 
such  amount,  and  obtained  from  the  plaintiffs  a 
draft  on  their  agent  at  Y.  to  pay  that  sum  to  the 
order  of  A.,  and  that  afterwards  the  draft  came 
into  the  hands  of  the  defendants,  the  same  not 
being  indorsed  by  A.,  and  the  defendants  pre- 
sented it  in  that  condition  to  the  agent  at  Y.  for 
payment,  and  the  agent  refused  payment  on  ac- 
count of  such  want  of  indorsement,  whereupon 
the  defendants  requested  the  plaintiffs  to  pay  the 
said  sum,  upon  the  defendants  entering  into  a 
bond  for  the  purpose  of  indemnifying  the  plain- 
tiffs against  all  claims  which  might  or  could  be 
made  on  foot  of  the  said  draft  in  consequence  of 
such  want  of  indorsement.   And  the  plaintiffs  ac- 
cordingly paid  the  said  sum  to  the  defendants, 
who  thereupon  executed  a  bond  to  the  plaLutifis, 
whereby — after    reciting    the    making    of   the 
draft,   and  that  A.   had  given  the  defendants 
authority    to    receive    the    sum    due    on    the 
draft,   and  that  A.  was  absent  and  unable  to 
endorse  the  draft,  and  that  the  plaintiffs  had 
at  the  request .  of  the  defendants,  agreed  to  pay 
defendants  the  amount  due  on   the  draft   on 
receiving  the  indemnity  thereby  effected — the 
condition  of  the  bond  was  declared  to  be  that  if 
the    defendants,    &c.,    did    and    should,    &c. 
well  and  sufficiently  save,  defend,  keep  harm- 
less and  indemnified  the  plaintiffs,  etc.,  from 
and  against  all  payments  made  by  inadvert- 
ence,   and    from    and    against    all    accounts, 
suits,     actions,    costs,    charges,    damages,    ex- 
penses,   claims,    and   demands,    both    at    law 
and   in   equity,    which  should  be  made,   &c., 
in    respect    of    the   said  draft,  or  the  money 
payable  in  respect  thereof,  then  the  bond  should 
be  void.     The  breach  alleged  was  that  defen- 
dants   had    not    well    and    sufficiently    saved 
harmless,  &.C.,  the  plaintiffs,  from  and  against 
all  payments  made  as  aforesaid,  and  from  and 
against  all  accounts,  &c.,  as  aforesaid,  in  respect 
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of  the  said  drafts  and  the  money  payable  in 
respect  thereof,   but  on  the  contrary,  A.   re- 
quired from  R.   payment  of  his  debt,  and  R. 
thereupon  demanded  from  the    plaintiffs  the 
return  of  the  sum  so  paid  by  him  to  them  for  the 
draft,  and  the  plaintiffs  were  then  compelled  to 
and  did  pay  R.  the  said  sum.     Averment,  that 
the  defendants  had  notice  of  the  premises,  and, 
although  requested,  refused  to  pay  the  amount : 
— Held,  on  demurrer,  bad.     The  drafts  having 
come  lawfully  into  the  hands  of  the  defendants, 
the  drawer,  R. ,  could  have  no  right  to  get  them 
back  or  to  require  the  bank  to  return  him  the 
money  he  had  paid  for  them.     It  had  never 
been  contemplated  in  the  arrangement  between 
the  parties  that  the  bank  should  be  indemnified 
against  the  claim  of  R. ,  the  drawer.     Oriental 
Bankv.  Hart,  6  S.C.R.  78. 

Security  known  to  be  Valueless— Equitable 
i>«/e?!ce.]— Action  by  a  banking  company  against 
one  of  the  joint  and  several  obligors  of  a  bond 
given  as  a  continuing  security  for  the  payment 
of  the  liabilities  of  one  of  them,  S.  C.  B.,  on  a 
cash  account  opened  by  him  with  the  bank  : — 
Plea  on  equitable  grounds,  that  after  the  execu- 
tion of  the  bond,  it  was  arranged  between  the 
plaintiffs  and  S.  C.  B.,  the  defendant,  and 
E.  F.  T.,  another  of  the  obligors;  that  if  the  de- 
fendant would  procure  an  order  from  E.  F.  T. 
authorising  the  defendant  to  deliver  certain 
deeds  in  his  possession  of  certain  property  of 
the  said  E.  F.  T.  to  the  order  of  the  said  S.  C.  B. ; 
and  would  procure  an  order  from  the  said 
S.  C.  B.  to  the  defendant,  authorizing  him 
to  lodge  such  deeds  with  the  plaintiffs,  and 
would  cause  the  said  deeds  to  be  delivered 
to  the  plaintiffs,  as  security  to  them  for 
any  liability  of  the  said  S.  C.  B.  under  the 
bond  ;  they,  the  plaintiffs,  would  thenceforth 
hold  the  defendant  relieved  from  any  further 
liability  in  respect  of  the  bond  and  would  not 
advance  any  further  sums  to  S.  C.  B.,  or  allow 
him  to  become  liable  to  them  upon  the  credit  or 
security  of  the  defendant.  Averment,  that 
in  pursuance  of  such  arrangement  the 
defendant  procured  the  said  orders,  and  de- 
posited the  deeds  with  the  consent  of  E.  P.  T. 
and  S.  C.  B.  as  such  further  security ; 
and  the  plaintiffs  accepted  and  received 
the  said  deeds  as  such  security;  that  the 
moneys   sued  for  were  advanced  to  the  said 


S.  C.  B.  after  such  deposit,  and  without  the 
consent  of  the  defendant,  and  after  a  period 
when  the  said  S.  C.  B.  was  in  credit  with  the 
bank,  on  the  cash  account  which  had  been 
secured  by  the  bond.  Replication,  on  equitable 
grounds,  that  at  the  time  of  the  agreement  the 
deeds  were  held  by  the  defendant  as  a  trustee 
for  E.  F.  T.,  the  defendant  having  no  beneficial 
interest  in  them,  as  he  well  knew ;  and  imme- 
diately after  they  were  lodged,  the  plaintiffs  for 
the  first  time  ascertained  that  the  said  deeds  could 
not  be,  and  were  not  any  security  to  them  for 
the  liabilities  of  S.  C.  B. ,  or  of  any  value  to  them 
whatever,  as  the  defendant,  before  and  at  the 
time  of  the  agreement  well  knew;  whereupon 
the  plaintiffs,  before  they  had  received  any 
benefit  under  the  agreement,  repudiated  and 
abandoned  the  same,  giving  notice  thereof  to  the 
defendant : — Held,  on  demurrer,  (Stephen,  C.J. 
dissentiente)  that  the  replication  was  a  sufficient 
answer  to  the  plea.  Commercial  Bank  v.  Benmti 
(No.l)  9  S.C.R.  238. 

Condition  Precedent — Pleading.] — In  the  con- 
dition of  a  bond  given  to  a  banking  company, 
as  security  for  liabilities  on  a  cash  account,  it 
was  (inter  alia)  provided  that  the  principal 
debtor  or  his  sureties,  should,  upon  demand  in 
writing,  pay  all  sums  due  by  him,  according  to 
an  account  current  to  be  made  up  from  the 
books  of  the  bank,  and  signed  by  the  manager : 
— Held,  that  the  making  up  and  signing  of  the 
account  was  not  a  condition  precedent  to  the 
right  to  sue  for  breach  of  that  portion  of  the 
condition.  Commercial  Bank  v.  Bennett  (No.  2), 
9  S.C.R.  347. 


BONDED  WAREHOUSES. 

Statutes.]— BoTHBisD   Warehouses— 20    Vict. 
No.  21. 
Bonded  Distilleeies  and  Sugar 
Houses — 
26  Vict.  No.  18. 

And  see  Distillation. 


BOROUGH— &e  MuNiciPALiTiEa 


BOTTOMRY— 5ee  Shipping. 
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BOOKS  (SALE    0¥)  —  See  Hawkers    and 
Pbdlabs — Newspapeks, 


BRANDS. 

Stoteto.] —Brands   Registration  Acts  • 
30  Vict.  No.  12;  37  Vict.  No.  17. 


BREAD — See  Adulteration — Brewers. 
And  see  Malt  Liquors. 


BRIBERY— fee  Criminal  Law. 


BRIDGE— -See  Toll. 


BROKER — See  Principal  and  Agent. 


BUILDING    ACT  (Sydney), 
8  Will.  IV.  No.  6. 

[Repealed  by  the  Sydney  Improvement  Act, 
42  Vict.  No.  25.] 

Jurisdiction  of  Justices — 8  Witt.  IV.  No.  6, 
SB.  53  and5i;  9  Vict.  No.  1,  s.  3.] — The  jurisdic- 
tion conferred  by  ss.  53  and  54  of  the  Sydney 
BuUding  Act  (8  Will.  IV.  No.  6)  on  the  Court 
of  Quarter  Sessions  for  the  District  of  Sydney, 
has  not  been  transferred  by  9  Vict.  No.  5,  s.  3, 
to  any  J.P.  for  Sydney.  The  latter  Act  only 
renders  such  oflFences  against  the  former  Act  as 
are  punishable  by  penalty  cognizable  by  a  Justice. 
(Both  Acts  are  Repealed  by  the  Sydney  Corpora- 
tion Act  (42  Vict.  No.  25).  Ex  parte  Lawrence. 
1  S.C.R.  296. 

8  Will  IV.  No.  6,  ss.  55,  56,  57—14  Vict. 
No.  41,  s.  149 — Powers  of  City  Burveyoi — Juris- 
diction of  Justices.^ — The  applicant  for  a  prohi- 
bition was  convicted  on  complaint  of  the  city 
surveyor  of  an  infringement  of  sec.  56  of  the 
Building  Act  8  Will.  IV.  No.  6,  and  was  ordered 
to  pay  the  corporation  fees  of  £7  10s.,  costs,  and 
a  penalty  of  £20 : — Held,  that  the  city  surveyor, 
appointed  under  the  Act  of  Council  20  Vict.  No. 
36,  has  the  powers  of  the  surveyors  authorised 


to  be  appointed  by  sec.  55  of  the  Builditig  Act. 
But  held,  also,  that  the  fines  payable  under  sec. 
57  to  the  surveyor  for  negligence  in  not  calling 
him  in,  and  the  penalty  of  £20  imposed  by  the 
same  section  for  breach  of  sec.  56,  are  only  re- 
coverable by  action,  and  are  not  recoverable 
summarily.  Sec.  149  of  the  Corporation  Act, 
14  Vict.  No.  41,  does  not  apply  to  the  Building 
Act.  The  prohibition  was  granted.  (Corpora- 
tion dissolved  by  17  Vict.  No.  33.)  Ex  parte 
Watt,  1  S.C.R.  App.  28. 

Jurisdiction  of  Court  of  Quarter  Sessions — 8 
Will.  IV.  No.  6,  s.  53.]— A  Court  of  Quarter 
Sessions  has  jurisdiction  to  try  a  defendant  for 
a  breach  of  sec.  53  of  the  Sydney  Building  Act, 
8  WUl.  IV.  No.  6.  And  a  mandamus  will  lie 
against  the  chairman  to  compel  him  to  try 
the  defendant.  Ex  parte  Lawrence,  1  S.C.R. 
296,  followed.     R.  v.  Stanley,  8  S.C.R.  70. 


BUILDING  SOCIETY— 5'ee  Friendly 
Societies. 


BURIAL— See  Municipalities  (By-laws.) 

Statutes.]— -'BvniALS  Prohibition  (Sydney) — 

30  Vict.  No.  3. 

Burials  (Randwick  and  Camper- 
down) — 

31  Vict.  No.  2. 


BY-LAW. 

Municipal.] — See  Municipalities. 

Bailivay.] — See  Railway— Carriers. 


CALLS— See  Company. 


I. 

II. 

Ill, 


CARRIERS. 
Liability  of  Common  Carrier. 

Liability  under  Special  Contract. 

Carriers  Act,  42  Vict.  No.  21. 


IV.  Lien  for  Freight. 
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I.  Liability  or  Common  Cabkiee. 

Crown  can  he  Common  Carrier.] — The  Crown 
can  become  a  common  carrier.  The  first  count 
of  a  petition  of  right  was  against  the  Crown  as 
a  common  carrier,  for  not  safely  carrying  goods 
of  great  value.  The  second  count  alleged  that 
in  consideration  that  the  suppliants  would  de- 
liver to  the  Crown  certain  goods,  to  be  by  the 
Crown  safely  carried,  &c. ,  the  Crown  promised 
the  suppliants  to  safely  carry,  &c.,  and  then 
stated  that  the  suppliants  delivered  the  goods 
to  the  Crown,  and  the  Crown  received  them  on 
the  terms  aforesaid.  Averment  of  the  fulfil- 
ment of  all  conditions  precedent.  Breach, 
that  the  Crown  did  not  safely  carry  the  goods. 
Plea,  that  the  goods  were  forcibly  taken  from 
her  Majesty's  custody  by  robbers : — Held, 
on  demurrer,  a  good  plea  to  the  second, 
but  not  to  the  first  coimt : — Held,  also,  that  the 
second  count  disclosed  a  sufficient  considera- 
tion. Oriental  Bank  v.  The  Queen  (No.  1). 
6  S.C.R.  122. 

II.  Liability  under  Special  Contract. 

Exempting  Clatise — Liability  oj  Crown  as  Com- 
mon Carriers — Escort  —  Special  Contract.'] — In 
1856  the  Government  issued  a,  notice  in  the 
Oazette,  announcing  tliat  gold  would  be  conveyed 
"under  the  charge  of  an  armed  escort,"  and 
that  persons  having  gold  to  transmit  will  there- 
fore have  an  opportunity  of  forwarding  it  with 
the  security  of  the  protection  which  the  Govern- 
ment will  be  able  to  afibrd ;  but  it  is  to  be 
understood  that  "  in  the  event  of  a  loss  notwith- 
standing that  protection,  the  Government  will 
not  be  responsible  for  it."  In  1857  additional 
regulations,  with  reference  to  the  transmission 
of  gold,  &o.,  by  escort,  were  similarly  pub- 
lished, with  this  addition — "  It  must  be  under- 
stood that  under  no  circumstances  will  the  Go- 
vernment be  responsible  for  loss."  In  1862,  the 
above  regulations  being  still  in  force,  gold  was 
delivered  by  the  agent  of  the  suppliants  to  the 
Government  gold  receiver  at  Forbes,  and 
accepted  by  him,  for  transmission  to  Sydney 
by  the  next  Government  escort,  for  reward  to 
the  Government.  The  escort  was  robbed,  and 
the  gold  lost,  and  the  suppliants  therevipon 
brought  an  action  against  the  Government  as 
common  carriers  : — Held,  under  the  circum- 
stances, that  the  suppliants  could  not  recover, 


as  the  Government  carried  the  gold,  not  as  com- 
mon carriers,  but  under  a  special  contract  re- 
lieving the  defendant  from  responsibility  for 
loss  however  occasioned,  even  although  there 
may  have  been  gross  negligence.  Oriental  Bank 
V.  The  Queen  (No.  2),  8  S.C.R.  171. 

Exempting  Clause — Negligence.] — In  an  action 
against  the  Commissioner  for  Railways,  for  in- 
juring horses  sent  by  rail,  to  be  safely  carried 
to  Sydney,  the  declaration  set  out  a  condition 
in  the  contract,  that  persons  sending  horses 
must  in  every  case  "take  the  risk  of  accident, 
as  the  Commissioner  will  not  hold  himself  re- 
sponsible for  damagehowever  caused."  It  then 
averred  that  the  injury  in  question  was  "not  in 
any  way  caused  by  accident  within  the  mean- 
inng  of  the  condition."  Breach,  that  the  de- 
fendant did  not  safely  carry  the  said  horses, 
and  did  not  use  due  care  in  relation  to  the  con- 
veyance of  the  same,  by  reason  whereof,  and  by 
and  through  the  gross  and  wilful  negligence, 
misfeasance,  and  improper  conduct,  of  the  de- 
fendant, in  propelling  and  placing  another  train 
of  the  defendant  across  and  upon  that  part  of 
the  line  of  the  railway  over  which,  and  at  the 
time  when,  the  train  in  which  the  plaintiffs 
horses  were  being  carried  would,  as  the  defend- 
ant well  knew,  necessarily  and  according  to  the 
regulations  and  time-table  of  the  railway,  have 
to  pass  ;  and  otherwise  by  the  gross  negligence, 
misfeasance,  and  improper  conduct,  of  the  de- 
fendant, the  train  in  which  the  plaintiff's  horses 
were  being  carried  by  the  defendant,  was  with 
great  force  and  violence  brought  into  collision 
with  the  other  train,  whereby,  &c.  : — Held,  on 
demurrer,  good.  Cheeke  v.  Commissioner  of 
Railways  (No.  1),  8  S.C.R.  111. 

Exempting  Clause — At  Oiimer's  Risk — Misfeas- 
ance— Negligence.] — ^By  clause  34  of  the  Railway 
Regulations  it  is  provided,  that  "  the  owners  of 
horses  or  other  live  stock  carried  by  the  railway 
wUl  have  to  take  all  risks  of  conveyance.  The 
Commissioner  will  not  be  responsible  for  any 
injury  or  damage,  however  caused,  occurring  to 
horses  or  other  live  stock  upon  the  railway,  in 
the  carriages,  or  at  any  of  the  stations."  A 
printed  copy  of  these  regulations  was  posted 
up  at  every  station.  The  plaintiff's  servant 
on  making  application  to  the  railway  official  at 
Campbelltown,  for  the  conveyance  by  rail  to 
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Sydney  of  two  horses  of  the  plaintiff,  signed 
the  following  entry  in  a  book  at  the  station  :— 
"Contract  for  conveyance  of  live  stock.  The 
Commissioner  is  requested  to  convey  by  railway 
from  Campbelltown  to  Sydney,  two  horses  '  at 
owner's  risk '  under  and  subject  to  the  provisions 
of  the  Railway  Act  22  "Vict.  No.  19,  and  the 
By-laws  and  Regulations  made  thereunder," 
and  thereupon  received  from  the  ofiBoial  a  ticket 
containing  the  following  terms  :— "Prom  Camp- 
belltown to  Sydney,  two  horses,  17  shillings. 
Parties  forwarding  horses  must,  in  every  case, 
take  the  risk  of  accident,  as  the  Commissioner 
will  not  hold  himself  responsible  for  damage 
however  caused."  The  entry  and  ticket  were 
marked  with  the  same  number.  During  the 
transit  the  horses  were  seriously  injured  by  a 
collision  which,  the  jury  found,  was  caused  by 
the  gross  negligence  of  the  Commissioner's 
servants  : — Held,  that  the  Commissioner  was  not 
a  common  carrier  in  the  conveyance  of  these 
horses,  that  the  contract  was  a  special  one,  and 
was  constituted  by  the  signed  entry  (not  by  the 
ticket,  which  was  merely  a  memorandum  or 
guide  for  the  railway  officials)  and  that  as  the 
entry  incorporated,  by  reference,  the  railway 
regulations,  the  Commissioner  was  not  responsi- 
ble for  the  injury  to  the  horses  occasioned  by 
the  collision.  (Hargrave  J.,  dissentiente,  holding 
that  the  ticket  constituted  the  contract,  and 
that  its  terms  qualified  those  of  the  entry,  and 
left  the  Commissioner  responsible  for  injuries 
caused  by  the  gross  negligence  of  his  servants.) 
Per  Stephen,  C.J.,  the  Railway  By-laws  are 
distinct  from  the  Regulations.  The  former  are 
for  the  purpose  of  enforcing  the  latter.  Nothing 
is  enacted  with  respect  to  the  publication  of  the 
latter,  but  the  former  must  be  printed  or  painted 
and  exhibited  at  every  station,  .and  are^  then 
binding  upon  all.  The  34th  clause  is  merely  a 
regulation,  and  has  no  operation  or  effect  as 
law  under  the  118th  section  of  the  Railway  Act. 
But  by  the  reference  in  the  entry  to  the  Regula- 
tions, that  clause  becomes  incorporated  with 
the  contract,  and  binding  on  the  party  signing 
it.  OheeTce  v.  Commissioners  for  Railways  (No. 
2),  9  S.C.R.  31. 

Oovertmu/ni,  Railways — Special  Conditions — 
Carriage  partly  by  Sea  partly  by  Land.] — Goods 
above  the  value  of  £5  were  delivered  to  the 
defendant  at  Singleton  to  be  carried  to  Sydney. 


The  receipt  for  the  goods  stated  that  they 
were  to  be  conveyed  subject  to  the  by-laws. 
One  of  the  by-laws  provided  that  the  defen- 
dant should  not  be  liable  for  the  loss  of 
goods,  over  £5  in  value,  unless  they  were 
described  and  declared,  and  a  special  rate 
paid  by  way  of  insurance.  The  goods  were 
lost  on  the  transit  by  steamer  between  New- 
castle and  Sydney  : — Held,  that  the  contract 
for  carriage  from  Singleton  to  Sydney  was 
entire,  and  was  subject  to  the  by-laws,  so  far  as 
applicable,  during  both  the  sea  and  the  land 
carriage,  although  the  Commissioner's  power  to 
make  by-laws  extended  only  to  the  railway 
lines;  and  that  the  plaintiff  not  having  declared 
the  goods  or  paid  the  extra  rate,  could  not 
recover.  Alcorn  v.  Commissioner  for  Railways, 
1  N.S.W.  L.R.  196. 


III.  Liability  under  Carriers  Act,  41  Vict. 
No.  21. 

Negligence — Sees.  1,  6,  and  7 — Railway  By-law 
V. — "Notice,  Condition,  or  Declaration" — Rail- 
ways Act  22  Viet.  No.  19,  s.  115.] — Declaration 
that  the  defendant  was  a  common  carrier,  and 
received  the  plaintiff  and  his  travelling-bag  to  be 
securely  carried,  but  did  not  so  carry  them. 
The  guard  took  the  bag  from  the  plaintiff  as 
the  train  was  on  the  point  of  departure,  saying, 
"You  must  not  take  that  into  the  carriage. 
It  must  go  into  the  luggage  van."  The 
plaintiff  replied  :  "Take  it;  you  must  be  re- 
sponsible for  it ;  it  is  worth  £200  :" — Held,  per 
Manning  and  Windeyer  JJ.  (Martin  C.J. 
dissenting)  that  the  value  had  been  sufficiently 
declared  within  the  meaning  of  s.  7  of  the 
Carriers  Act,  41  Vict.  No.  21 — But,  held  per 
Maiming  J.,  and  Windeyer  J.  (Martin  C.J., 
dissenting)  that  the  defendant  could  not  avail 
himself  of  the  defence  of  sec.  1  of  the  Act,  unless 
it  were  specially  pleaded  ;  and  that  the  plaintiff 
could  recover  for  jewellery  lost  through  the 
defendant's  negligence. — Held,  also,  per  totam 
curiam,  that  By-law  V.,  which  provides  that 
"the  Commissioner  will  not  be  responsible  for 
any  luggage  unless  it  be  specially  booked  and 
paid  for,  and  the  name  of  the  owner  and  its 
destination  be  distinctly  marked  thereon''  is  a 
"notice,  condition,  or  declaration"  within  sec. 
6  of  the  Act,  and  must  be  reasonable  to  be 
binding.      Held,    also    (per    Manning  J.   and 
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Windeyer  J,),  that  the  By-law  was  unreason- 
able and  vltra  vires  under  sec.  6  of  the  Act, 
and  sec.  115  of  the  Railways  Act,  as  applied  to 
luggage  accompanying  the  passenger.  Sher- 
win  V.  Commissioner  of  Railways,  2  N.S.W. 
L.R.  209. 


IV.  Lien  tor  Fkeight. 

Eiideiice  of  Abandonment  of  Lien — Evidence  in 
Rejoinder.] — The  plaintiff  ordered  goods  from 
his  agent  to  be  forwarded  to  him  at  B.  The 
agent  directed  the  goods  as  requested,  and 
instructed  a  certain  carrying  agent  to  forward 
them.  The  carrying  agent  agreed  with  a 
carrier  to  take  the  goods  if  he  could  find  a 
mate  going  that  road,  and  a  way-bill  signed  by 
the  carrier  undertaking  to  deliver  at  B.  was 
forwarded  to  the  plaintiff.  The  carrier  not 
being  able  to  find  a  mate,  agreed  with  the 
carrying  agent  to  take  the  goods  to  W.  The 
carrier  having  delivered  the  goods  at  W.  the 
plaintiff  refused  to  pay  the  freight.  In  an 
action  for  the  conversion  of  the  goods,  plea 
setting  up  a  lien  for  carriage : — Held,  that  even 
although  the  carrying  agent  was  not  authorised 
to  make  a  second  contract  so  as  to  bind  the 
plaintiff,  yet  the  carrier  was  still  bound  to 
take  the  goods  under  the  new  contract, 
they  being  tendered  to  him  by  the  agent  to 
be  carried,  and  that  therefore  he  had  a  lien 
for  the  carriage.  Oallimore  v.  Moore,  6  S.C.R. 
388. 

The  question  being  whether,  when  a  case 
containing  the  goods  had  been  placed  upon  the 
plaintiff's  dray,  the  defendant  intended  to  part 
with  the  possession  : — Held,  that  the  defendant 
in  his  examination-in-chief  could  not  be  asked, 
what  was  his  intention  in  giving  up  the 
case,  or  whether,  in  putting  the  case  on  the 
dray,  he  expected  to  be  paid  the  carriage 
for  it,  as  the  intention  of  the  defendant 
in  parting  with  the  goods  could  only  be 
proved  by  circumstances.  (Stephen,  C.J., 
dubitante).     lb. 

The  plaintiff  was  called  in  reply  to  contradict 
certain  evidence  of  the  defendant,  and,  being 
asked  in  cross-examination,  denied  that  he  had, 
when  leaving  the  court,  told  his  son  to  be  sure 
and  say  what  he  had  told  him  : — Held,  that  the 
defendant  might  call  evidence  in  rejoinder  to 
prove  such  conversation.     lb. 


CARTERS  ACT  (Syditey)  18  Vict.  No.  28. 

Conviction  for  driving  light  Cart  at  a  pace  faster 
than  a  walk  —  Vehieh  not  plying  for  Aire.]— The 
defendant  was  convicted  under  sec.  36  of  the 
Sydney  Carters  Act,  18  Vict.  No.  28,  for  driv- 
ing a  light  cart  at  a  pace  faster  than  a  walk. 
The  vehicle  was  not  plying  for  hire :— Held, 
on  motion  for  a  prohibition,  that  sec.  1  of  the 
Carters  Act  repeals  the  whole  of  sec.  40  of 
the  Police  Act,  4  Will.  IV.  No.  7,  and  that 
sec.  36  applies  to  light  carts.  But  that  no  cart 
is  within  the  latter  section  unless  plying  for  hire. 
The  prohibition  was  granted.  Ex  parte  Boyne, 
1  S.C.R.  App.  22. 


CASH  CREDIT  BONDS— See  Principal  and 
Surety. 


CATTLE. 

Cattle   Stealing    Act    (17    Vict.    No.    3)— See 
Criminal  Law. 

The  word  "cattle"  in  s.  19  of  22  Vict.  No.  19 
(Railways  Act)  includes  "sheep."  Wright  v. 
Commissioner  for  Railways,  12  S.C.R.  5. 


CEMETERIES— See  Burial. 


CERTIFICATE. 

For  Costs.}— See  Costs. 

Of  Architect.}— See  Architect— Contract. 

Certificates  and  Certified  Copies.} — See  Evi- 
dence. 


CHARITABLE  TRUSTS— See  Will. 


CHARTER  OF  JUSTICE  (4  Geo.  IV.  c.  96), 
Olivet's  Statutes  II.,  i\m—And  see  Con- 
stitution. 


CHARTERPARTY— See  Shipping. 
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CHEQUES— Sec  Banks  and  Bankers— Bills 
OF  Exchange. 


CHILDREN — See  Infants — Husband  and 
Wife. 


CHURCH. 
Church  Act,  7  Will.  IV.  No.  3. 

Church  of  England  Acts,  8  Will.  IV.  No.  5; 
21  Vict.  No.  4. 

Church  of  Scotland  Acts,  8  Will.  IV.  No.  1; 
4  Vict.  No.  18. 

Churches  of  Wesleyans,  2  Vict.  No.  7. 

Clergy  and  Schools  Land  Act,  5  Will.  IV. 
No.  11.]  'ReT^aXed  hy  Church  and  ScJiools 
Land  Act,  44  Vict.  No.  19. 

Quo  Warranto — Amendment  of  Hide.] — On 
application  for  a  quo  warranto,  calling  on  the 
Bishop  of  Newcastle  to  show  by  what  authority 
he  exercised  the  office  of  trustee  of  Christchurch 
Cathedral,  the  affidavits  did  not  show  whether 
the  cathedral  was  existing  at  the  time  7  W.  IV. 
No.  3  was  passed,  or  what  specific  defect  in 
the  defendant's  title  the  relator  relied  upon  : 
— Held,  for  these  reasons,  that  the  rule  must 
be  discharged.  On  the  motion  to  make  the  rule 
absolute,  the  rule  was  allowed  to  be  amended  by 
addkig  the  private  name  of  the  defendant.  B. 
V.   The  Bishop  of  Newcastle,  1  S.C.R.  262. 

Scots'  Presbyterian — Trustees  of  Land  granted 
by  Crown — Eight  of  Synod  over  Minister.] — By 
deed  of  grant  from  the  Crown  in  1826,  land  was 
given  by  the  Government  to  trustees  in  trust  for 
"the  congregation  of  Scots'  Presbyterians  in 
Sydney,"therethen  being  only  one  congregation, 
viz.,  that  for  the  benefit  of  which  the  land  was 
granted.  Afterwards  other  churches  and  con- 
gregations were  formed,  which  combined  first 
into  a  presbytery,  and  then  into  a  synod.  By 
8  Will.  IV.  No.  7,  and  4  Vict.  No.  18,  certain 
powers  were  given  to  the  Synod  of  Australia, 
by    virtue    of   which    the    minister,     L.    the 


appellant,  who  was  also  a  trustee,  was  in  1842 
deposed,  and  the  church  declared  to  be  vacant. 
The  appellant  refused  to  recognize  the  jurisdic- 
tion and  authority  of  the  Synod,  and,  with  the 
concurrence  of  the  other  trustees  of  the  church, 
continued  to  officiate  as  minister.  In  1855  a 
bill  was  filed  by  certain  members  of  the  Synod 
on  behalf  of  themselves  and  the  congregation  of 
the  church,  praying  the  appointment  of  new 
trustees,  and  an  injunction  against  the  minister 
to  restrain  his  performing  his  duties  as  minister, 
and  that  he  might  be  ordered  to  deliver  up  the 
church  to  the  new  trustees.  The  Court  below, 
on  the  grounds  that  the  trust  was  a  general 
trust  for  the  Presbyterians  in  Sydney,  and 
that  the  Synod  had  jurisdiction  over  the 
minister,  granted  the  relief  prayed,  but ; — Held, 
on  appeal  to  the  Privy  Council  (reversing  the 
order  of  the  Supreme  Court  and  dismissing  the 
bill),  that  the  suit  was  improperly  framed,  by 
reason — (1)  That  the  members  of  the  Synod  of 
Australia  were  strangers  to  the  trust,  and  had 
no  interest  to  maintain  such  a  suit.  (2)  That 
such  a  suit  could  only  be  brought  (i. )  by  some 
person  or  persons,  on  behalf  of  a  body  having  an 
interest  in  the  subject  matter;  (ii.)  by  some 
public  officer  intrusted  by  law  with  authority  to 
institute  a  suit ;  and  that  the  Synod  had  no  lociis 
standi,  either  in  respect  of  interest  or  of  public 
authority;  and  (3)  That  as  this  sentence  of  the 
Synod  deposing  the  appellant  had  been  pro- 
pounded in  1842,  and  the  suit  in  question  not 
brought  till  1855,  and  no  satisfactory  explana- 
tion given  for  the  delay,  the  Synod  were  by  their 
acquiescence  precluded  by  lapse  of  time  from 
sustaining  such  suit.  Quaere,  as  to  the  authority 
of  a  Colonial  Synod  to  pronounce  a  sentence  of 
deprivation,  and  the  extent  to  which  their  pro- 
ceedings would  be  considered  binding  as  an 
Ecclesiastical  Court  of  competent  jurisdiction  in 
a  suit  brought  in  a  Civil  Court.  Lang  v.  Purves, 
1  S.C.R.  (App.)  4.     15  Moore,  P.C.C.  389. 


CLAIMS  AGAINST  GOVERNMENT  ACT  (39 
Vict.  No.  38)— iSee  Government. 


CLERGYMAN— .fee  Marriage. 
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CLERKS  OP  PETTY  SESSIONS— See  Petty 
Sessions. 


COAL  DELIVERY  ACTS  (SYDNEY)— 9  Vict. 
JSTo.  8;  10  Vict.  No.  2. 


COAL  MINES  ACT,  1876—39  Vict.  No.  31. 


COIN. 

Uttering  Counterfeit.] — iSee  Criminal  La\t. 


COLLIER. 

Is  a  servant  within  the.  Master  and  Servants^  Act 
(20  Vict.  No.  28.]  B.  v.  Merewether,  1 
S.C.R  260. 


COLLISION — See  Negligence — Shipping. 


COLONIAL  BRANDY  SALE  ACT— 30  Vict. 
No.  15. 


COLONIAL  LAWS  VALIDATION  ACT— 
See  Constitution. 


COLONIAL  SPIRITS  DUTY  ACTS— 29  Virt. 
No.  IS;  43  Vict.  No.  17. 


COLONIAL  WINE  SALE  ACTS— 26  Vict. 
No.  16;  40  Vict.  No.  7. 


COMMISSION. 
0/  Agent.]— See  Principal  and  Agent. 

For  Examination  of  Witness.] — See  District 

COITRT. 

For  Passing  Executors'  Accounts  is  not  an  Asset 
capable  of  Assignment.]-~Moss  v.  Barnett,  1 
S.C.R.  313. 


COMPANY. 

Statutes.]--^  Vict.  No.  21. 

6  Vict.  No.  2. 

11  Vict.  No.  56. 

37  Vict.  No.  19. 

40  Vict.  No.  3. 

I.  Relation  of  Company  with  Members. 

(a)   When  Shareholder  not  entitled  to  share 
Surplus. 

(6)  Action  for  Calls. 

(c)  Transfer  of  Shares. 

{d)   Winding  up. 

II.  Relation  op  Company  with  Third 
Parties. 

(a)  Liability  of  Promoter. 

(b)  Liability  of  Manager, 

(c)  Liability  of  Directors, 
{d)  Liability  of  Chairman. 
(e)  Power  to  Borrow. 

I.  Relation  op  Company  with  Members. 

(a)  Shareholder  not  entitled  to  Surplus. 
Laches — Release  of  further  Claims — Misjoin- 
der of  Parties.] — The  plaintifis  were  share- 
holders in  a  bank,  and  at  a  time  when  the  bank 
was  in  insolvent  circumstances  and  paying  its 
liabilities  by  large  calls  on  its  solvent  share- 
holders, the  plaintiffs,  without  giving  up  their 
shares,  were  released  by  the  bank  from  all 
future  calls  in  consideration  of  a  present  pay- 
ment. The  assets  of  the  bank  some  years  after- 
wards increased  in  value,  and  there  was  a  sur- 
plus divisible  among  the  shareholders,  and  the 
plaintiffs,  thirteen  years  after  they  had  received 
their  release,  brought  a  suit  to  claim  their  pro- 
portion of  the  surplus  : — Held,  that  they  were 
precluded  by  delay.  Held,  also,  that  the  re- 
leases excluded  them  from  participation  in  the 
surplus.  Held,  further,  that  the  suit  was 
objectionable  for  misjoinder  of  plaintiffs  having 
opposite  and  conflicting  interests  with  other 
shareholders  whom  they  assumed  to  represent, 
and  also  for  non- joinder  of  other  directors  and 
shareholders  as  defendants.  Berry  v.  Stirling, 
5  S.C.R.  Eq.  73. 
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(6)  Action  for  Galls. 

Fraud.]~ActioTi  on  behalf  of  a  company  called 
the  New  South  Wales  Cotton  Growing  Associa- 
tion against  a  shareholder,  for  a  call  covenanted 
to  be  paid  under  a  deed  of  co-partnership.  Plea  : 
That  the  defendant  was  induced  to  join  and  to 
sign  the  co-partnership  deed,  because  of  and  on 
the  faith  of  certain  false  representations  made 
to  him  by  one  J.  G.,  an  agent  of  the  company  ; 
such  agent  having  been  employed  to  solicit  co- 
operation, and  procure  subscribers.  Averment : 
That  within  a,  reasonable  time  after  notice  of 
the  fraud,  and  before  he  had  received  any 
benefit  under  the  deed,  the  defendant  repu- 
diated his  liabilities,  and  abandoned  his  rights 
under  the  deed  : — Held,  on  demurrer,  that  the 
unauthorised  fraud  of  such  agent  is  a  defence 
to  an  action  against  a  subscriber  who  was  de- 
ceived by  the  fraud.  Prince  v.  Nowlan  (No 
1),  5  S.C.R.  304. 

The  demurrer  to  the  plea  having  been  over- 
ruled, the  plaintiff  was  allowed  to  reply. 
Replication:  That  before  the  plaintiff  or  the 
trustees  had  any  notice  of  such  repudiation, 
several  persons  on  the  faith  of  defendant's  name 
joined  the  association,  and  the  trustees  bor- 
rowed money  for  the  purposes  of  the  company  : 
— Held  on  demurrer,  bad,  as  the  defendant  was 
altogether  discharged,  even  as  to  subsequent 
shareholders.  Prince  v.  Nowlan  (No.  2),  5 
S.C.R.  310. 

Unregistered  and  Unincorporated  Partnership.'] 
— Shareholders  in  an  association  formed  for 
mining  purposes,  but  which  was  neither  regis- 
tered nor  incorporated,  covenanted  (inter  alia) 
to  pay  all  caUa  ;  and  in  default  of  payment  the 
directors  were  empowered  to  sue  for  and  re- 
cover the  amounts  of  such  calls.  '  Upon  that 
covenant  a  shareholder  was  sued  for  calls  unpaid: 
— Held  (Hargrave  J.  dissentiente),  that  the 
action  would  not  lie  ;  as  by  the  deed  an  attempt 
was  made  to  enable  certain  of  the  partners  in  a 
company  to  sue  their  co-partners  at  law  for 
money,  which,  when  recovered,  would  be  part- 
nership property.  Hybart  v.  Parker  (4  C.B. 
N.S.  209)  foUowed.  Gordon  v.  Gibbons,  12 
S.C.R.  40. 

Liability  of  Applicant  for  Shares.] — In  an 
action  for  calls  due  to  a  mining  company  it 
appeared  that  before  the  formation  of  the  com- 


pany the  defendant  applied  for  one  hundred 
shares,  and  forwarded  £5  with  his  application. 
He  attended  «,  meeting  at  which  the  company 
was  declared  formed,  and  took  an  active  part  in 
it.  After  that  he  refused  to  have  anything  to 
do  with  the  company,  and  repudiated  his  re- 
sponsibility. The  jury  returned  a  verdict  for 
the  defendant : — Held,  on  motion  for  new  trial, 
that  the  defendant  was  not  liable.  Barker  v. 
Caird,  S.M.H.,  29th  August,  1876. 

(c)   Transfer  of  Shares. 

Shares  in  Incwporated  Company — Forfeiture.  ] 
— The  first  count  set  out  certain  provisions  of 
the  deed  of  settlement  of  the  defendant  com- 
pany, which,  by  the  statute  incorporating  the 
company,  are  constituted  its  by-laws;  and  among 
them  a  clause  giving  validity  to  the  transfer 
of  shares,  if  executed  in  a  prescribed  form  and 
with  the  consent  of  the  board.     Another  by-law 
declared  that,  nevertheless,  no  person  shall  be 
deemed  a  proprietor,  or  have  any  interest  in  the 
stock  of  the  company,  until  after  he  shall  have 
executed  that  deed.     Another  by-law  provided 
that  the  transferee  shall  execute  the  deed  within 
six  mouths  ;  or,  in  default,  that  the  shares  shall 
be  forfeited;      The  count    then    alleged    that 
certain  shares  in  the  defendant  company  were 
purchased  by  one  E.,  with  the  plaintiflfs  money, 
as  the  latter's  agent  and  for  his  benefit,  but 
that  E.  executed  the  deed  of  settlement  and  the 
shares  stood  in  his  name ;  that  E.  afterwards, 
with  the  consent  of  the  directors,  transferred 
those  shares  in  due  form  to  the  plaintiff,  they 
not  being  at  the  time  for  any  cause  forfeited  ; 
and  that  the  plaintiff,  within  six  months  after- 
wards, offered  to  execute  the  said  deed,  but  that 
the  defendants  would  not  allow  him  to  do  so, 
or  allow  him  to  be  entered  on  the  books  as 
owner  of  the  shares,  but  on  the  contrary  held 
them  forfeited,  and  sold  them.     Sixth  plea,  to  so 
much  of  the  first  count  as  complained  of  the 
declaration  of  forfeiture  and  sale  of  the  shares, 
set  out  in  full  certain  by-laws,  one  of  which 
enacted  that  a  person  transferring  shares  shall 
cease  to  be  liable  in  respect  of  them,  and  that 
the  transferee  shall  succeed  to  his  privileges  and 
liabilities,  on  completion  of  the  transfer  and  on 
execution  by  such   transferee   of  the  deed  of 
settlement.  Also  another  by-law  which  contained 
an  express  proviso,  that  until  such  execution  the 
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transferor  shall  be  deemed  the  continuing  pro- 
prietor for  all  purposes  ;  and  another  providing 
that  whenever  a  proprietor  becomes  indebted  to 
the  company,  such  debt  shall  become  a  first  charge 
on  his  shares  ;  that  the  company  may  restrain 
theirtransfer  until  the  paymentof  such  debt;  and 
that,  if  he  fail  within  a  fixed  time  to  make  such 
payment,  the  shares  shall  become  forfeited,  and 
the  directors  may  sell  them  accordingly,  or  so 
much  as  may  be  necessary,  in  discharge  of  the 
debt.  Averment,  that  before  and  at  the  time 
when,  &c.,  E.  was  indebted  to  the  company  in  a 
considerable  sum,  which  he  failed  to  pay  within 
a,  time  fixed  by  the  directors,  whereupon  they 
sold  his  shares  as  authorised  by  the  deed,  such 
sale  being  necessary  for  the  satisfying  of  that 
sum  : — Held,  on  demurrer  to  the  plea,  that  the 
directors  were  entitled  to  declare  any  shares 
forfeited,  and  to  sell  them  for  the  cause  stated, 
or  for  any  act  or  omission  of  the  transferor,  even 
after  approval  by  them  of  the  transfer,  so  long  as 
the  deed  of  settlement  remained  unexecuted  by 
the  plaintiff;  but  that,  as  the  substantial  charge 
in  the  count  was  the  refusal  to  permit  the  exe. 
cution  of  the  transfer,  the  plea  was  bad,  as  being 
pleaded  to  a  consequential  grievance  only. 

Seventh  plea,  to  so  much  of  first  count  as 
complained  that  the  defendants  did  not  allow 
the  plaintiff,  although  offering  in  due  time  to  do 
so,  to  execute  the  co-partnership  deed,  set  up 
two  by-laws,  one  of  them  requiring  the  deposit 
with  the  company  of  every  instrument  of  transfer, 
and  every  other  instrument  on  which  the  proprie- 
tor's right  may  be  founded ;  and  the  other  by-law 
requiring  that  in  every  case  of  transfer  under  a 
power  of  attorney,  such  power  shall  be  pro- 
duced. Averment,  that  the  only  offer  to 
execute  the  deed  was  by  E.  himself,  he  claiming 
to  act  in  that  behalf  as  the  plaintiffs  attorney  ; 
but  that  E.  produced  no  power  authorising 
him  so  to  act,  wherefore  the  defendants  woxild 
not  let  him  execute  the  deed  as  such  attorney  : 
— Held,  on  demurrer,  bad. 

Second  count  similar  to  the  first,  and  contain- 
ing the  same  introductory  matter,  but  charging 
as  a  grievance  that  it  was  the  defendants'  duty 
to  keep  the  shares  open  (the  transfer  to  the 
plaintiff  having  been  approved  of)  for  six  months 
after  such  approval ;  whereas  the  defendants, 
before  the  expiration  of  that  period,  and  not- 
withstanding an  offer  by  the  plaintiff  to  exe- 
cute the  co-partnership  deed,  declared  the  shares 


forfeited,  and  thereupon  sold  them.  Twelfth 
plea  to  the  second  count,  after  referring  to 
the  four  by-laws  set  out  in  the  sixth  plea,  stated 
E.'s  indebtedness,,  and  the  sale  of  the  shares 
to  satisfy  the  debt,  in  the  same  words  as  the 
latter  : — Held,  on  demurrer,  good. 

Third  count,  that  the  plaintiff  was  the  lawful 
holder  of  twenty  shares  in  the  company's  stock ; 
and  that  the  defendants,  well  knowing  the 
premises,  wrongfully  and  without  any  excuse, 
in  pretended  exercise  of  powers  conferred  by  the 
deed  of  settlement,  declared  the  shares  for- 
feited and  thereupon  sold  them : — Held,  on 
demurer,  good.  Lobb  v.  Australasian  Steam 
Navigation  Co.  (No.  1),  7  S.C.R.  278. 

Transferor  and  Transferee — Forfeiture  and 
Sale  of  Shares — Right  of  Company  to  deal  with 
Shares  after  notice  of  Ti-ust.] — By  the  statute 
incorporating  the  defendant  company,  certain 
provisions  of  its  deed  of  settlement  are  consti- 
tuted its  by-laws,  and  amongst  these  is  one  giving 
validity  to  the  transfer  of  shares,  if  in  a  pre- 
scribed form  and  with  the  consent  of  the 
board  of  directors.  But  another  by-law  de- 
clares that,  nevertheless,  no  person  shall  be 
deemed  a  proprietor,  or  have  any  interest  in  the 
stock  of  the  company,  until  after  he  shall  have 
executed  the  deed  of  settlement ;  and  by  another 
by-law  it  is  provided  that  the  transferee  shall 
execute  the  deed  within  six  months,  or  in 
default  that  the  shares  shall  be  forfeited.  By 
other  by-laws  it  is  provided  that  the  transferor 
shall,  until  the  execution  of  the  deed  of  settle- 
ment by  the  transferee,  be  deemed  the  continuing 
proprietor  of  the  shares  for  all  purposes  ;  that  if 
a  proprietor  of  shares  shall  become  a  debtor  to 
the  company,  such  debt  shall  be  a  first  and 
paramount  charge  upon  his  shares;  that  the 
board  of  directors  may  restrain  their  transfer 
until  payment,  and  that  if  he  fail  within  such 
time  to  make  such  payment,  the  shares  shall 
become  forfeited,  and  may  be  sold  in  discharge 
of  the  debt;  and  further  that  the  company  shall 
not  be  bound  to  take  notice  of  any  trust  or 
equitable  interest  or  demand  affecting  any 
shares  standing  in  the  name  of  any  person  as  the 
ostensible  proprietor  thereof.  Certain  shares  in 
the  defendants'  stock  were  purchased  by  one  B. 
with  the  plaintiffs  money,  as  his  agent  and  for 
his  benefit.  E.  executed  the  deed  of  settlement, 
and  the  shares  stood  in  his  name,  but  afterwards 
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with  the  consent  of  the  directors,  he  transferred 
them  in  due  form  to  the  plaintiff.  Subsequently, 
but  before  the  plaintiff  offered  to  execute  the 
deed  of  settlement,  E.  became  indebted  to 
the  defendants  in  a  considerable  sum,  whereupon 
they  refused  to  allow  the  plaintiff  to  execute  the 
deed,  and  after  such  refusal  fixed  a  day  for  E. 
to  satisfy  his  debt  to  them.  E.  having  failed  to 
do  so  within  the  time  fixed,  the  defendant  sold 
his  shares  to  satisfy  the  debt.  It  was  alleged 
that  the  defendants  had  notice  that  E,  was  from 
the  beginning  only  a  trustee  for  the  plaintiff 
with  regard  to  the  shares.  On  demurrer  to 
various  pleadings  in  an  action  brought  by  plain- 
tiff against  defendants,  for  refusing  to  allow  him 
to  execute  the  deed  of  settlement,  and  for 
declaring  the  shares  forfeited,  and  selling  them: 
—Held  (tit  ante  7  S.C.R.  278),  that  the 
defendants  had  a  legal  right,  under  the 
circumstances  stated  in  the  pleadings,  to  resort 
to  the  shares  in  question  for  the  payment  of  E.'s 
debt;  consequently  that  they  had  a  right  to  pre- 
vent his  transferee  from  executing  the  deed 
of  settlement.  That  they  were  not  bound  to 
allow  the  plaintiff  to  execute  it  subject  to  their 
lien  for  E.'s  debt,  but  were  entitled  to  sell 
the  shares  upon  non-payment  of  such  debt 
within  the  time  fixed  for  that  purpose,  notwith- 
standing the  notice  that  E.  was  only  a  trustee 
for  the  plaintiff,  such  notice  not  amounting 
to  a  direction  to  defendants  not  to  treat  E. 
as  owner  of  the  shares,  and  not  to  deal  with 
them  as  his.  Lobb  v.  Atistralasian  Steam  Navi- 
gation Company  (No.  2),  10  S.C.R.  1. 


{d)   Witiding  Up. 

Companies  Act— Registration.] — The  company 
was  formed  on  the  12th  June,  1872,  for  the  pur- 
poses of  gold  mining,  and  was  registered  under 
the  Acts  24  Vict.  No.  21,  and  34  Vict.  No.  16 
(Mining  Partnership  Acts),  but  was  an  unregis- 
tered company  within  the  meaning  of  the  Com- 
panies Act.  On  25th  March,  1875,  a,  judgment 
for  £98  was  recovered  against  S.,  who  had 
always  been  treated  and  looked  upon  as  the 
official  manager  of  the  company.  On  that  judg- 
ment an  order  to  wind  up  the  company  was 
obtained  on  21st  December,  1875.  An  applica- 
tion on  behalf  of  the  shareholders  to  set  aside 
the  winding  up  order  on  the  ground  that  the 
judgment  on  which  such  order  was  made  was  a 


nullity,  the  company  having  never  been  regis- 
tered, was  dismissed  with  costs.  In  re  Morning 
Star  G.  M.  Co.,  2  S.C.R.  N.S.  Eq.  14. 

II.  Relation  of  Company  with  Third 
Parties. 

(a)  Liability  of  Promoters, 

Employment  by  Promoters — Estoppel] — By  i^ 
resolution  passed  at  a  meeting  of  the  promoters 
of  a  projected  company,  the  plaintiff,  a  solicitor, 
was  retained  to  draw  the  deed  of  settlement  and 
do  other  work  towards  its  incorporation.  The  de- 
fendants were  present  at  the  meeting,  and  were 
subsequently  appointed,  together  with  a  part- 
ner of  the  plaintiff,  directors  of  the  company, 
the  plaintiff  beiag  appointed  its  solicitor.  The 
original  prospectus  contained  a  provision  that 
all  the  preliminary  expenses  should  be  paid  by 
the  proprietors.  The  plaintiff  sent  his  bill  of 
costs  to  the  manager  of  the  company,  and  on 
being  refused  payment,  sued  the  defendants  : — ■ 
Held  (Hargrave,  J.,  dissentiente),  that  all  the 
promoters  who  were  present  at  the  meeting  at 
which  the  plaintiff  was  retained  were  personally 
bound  by  their  resolution,  and  that  the  plaintiff 
was  not  estopped  from  suing  the  defendants 
because  he  had  chosen  to  consider  the  company 
as  liable.  Per  Hargrave,  J.,  that  the  defend- 
ants were  not  liable  on  the  resolution  unless 
they  had  personally  assented  to  and  adopted  the 
work  done  by  the  plaintiff.  It  was  the  company 
that  was  liable.  De  Lissa  v.  Asher,  8.M.H. 
17th  March,  1875. 

(J)  Liability  of  Manager. 

No  Evidence  of  Registration — Admissions  by 
the  Defendant  that  he  is  Manager — Memm-ial 
no  Evidence.] — Before  a  person  styling  himself 
"  manager"  of  a  company  can  be  sued  or 
made  liable  under  the  Limited  Mining  Part- 
nership Act  (24  Vict.  No.  21)  for  the  debts  of 
such  company,  the  plaintiff  must  show  that  the 
company  has  been  duly  registered,  and  the 
manager  appointed  in  accordance  with  the  pro- 
visions of  the  said  Act.  Failing  such  proof, 
the  company  is  not  bound  by  any  admissions  of 
the  so-called  manager.  At  the  trial  a  copy  of 
the  memorial  of  the  company,  lodged  in  ac- 
cordance with  the  8th  section  of  the  Act,  in 
the  Supreme  Court,  was  produced  ; — Held,  that 
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such  copy  of  the  memorial  was  evidence  neither 
of  the  registration  of  the  company,  nor  of  the 
appointment  of  the  manager.  McNeill  v.  San- 
deman,  12  S.C.R.  51. 

Action  by  Promoter  against  Legal  Manager — 
24  Vict.  No.  21.] — In  an  action  brought  by  one 
of  the  ' '  promoters''  of  a  gold-mining  company, 
registered  under  the  Limited  Liability  of 
Mining  Partnership  Act  (24  Vict.  No.  21), 
against  the  "legal  manager"  of  the  company, 
for  a  sum  of  money  and  certain  shares  to  which 
he  claimed  to  be  entitled,  "  as  such  promoter," 
and  claiming  a  writ  of  mandamus,  to  compel 
the  company  to  register  him  as  a,  shareholder, 
in  respect  of  the  said  shares,  in  their  register 
of  shareholders  : — Held,  on  demurrer,  that  the 
declaration  was  bad,  as  not  showing  how,  and 
and  in  what  manner  the  plaintiff  acquired  the 
rights  he  claimed  as  "promoter":— Held  also, 
that  if  it  was  stipulated  in  the  prospectus, 
under  which  the  company  was  formed,  that  the 
plaintiff  should  have  the  rights  claimed,  the 
company  when  formed  would  be  bound  by 
the  stipulation: — Held,  also,  that  such  rights 
would  be  enforceable  against  the  company  sued 
in  the  name  of  their  manager  in  an  action  like 
the  present,  and  as  incidental  thereto  a  manda- 
mus might  be  claimed:— Held,  also,  that  the 
third  section  of  Act  24  Vict.  No.  21  is  not  con- 
trolled or  restricted  by  the  provision  in  the 
fourth  section.    Hoskins  v.  Davis,  11  S.C.R.  305- 


(c)  Liability  of  Director. 

Personal  Liability  of  Directors  on  negotiable 
Instruments.'] — By  the  Trading  Companies  Act, 
s.  45,  of  the  Colony  of  Victoria,  it  is  provided 
that  "a  promissory  note  or  bill  of  exchange 
shall  be  deemed  to  have  been  made,  accepted 
or  indorsed  on  behalf  of  any  company  under 
this  Act,  if  made  or  indorsed  in  the  name  of 
the  company,  by  any  person  acting  under  the 
authority  of  the  company,  .or  if  made,  accepted 
or  indorsed  by  or  on  behalf  or  on  account  of  the 
company,  by  any  person  acting  under  the 
authority  of  the  company."  The  defendants 
were  three  of  the  directors  of  "The  Wentworth 
Boiling  Down  and  Meat  Curing  Company 
Limited,"  incorporated  under  this  Act  with 
perpetual  succession  and  a  common  seal,  the 
liability  of  the  members  being  limited  to  the 


amount  unpaid  of  their  shares.    By  one  of  the 
company's  regulations,  it  was  provided  "that 
the  business  of  the  company  shall  be  managed 
by  the  directors,  who  may  pay  expenses,  &c.," 
and  draw,  endorse  or  accept,  any  bill  or  bills 
of  exchange,  &c.,  in  the  name  and  on  behalf  of 
the  company,  and  may  use  and  affix  the  seal  of 
the  company  to  any  instrument  requiring  the 
same."      The    defendants    accepted    a  bill  of 
exchange  directed  to  "Messrs.  Directors  of  the 
Wentworth  Boiling  Down    and   Meat  Curing 
Company  Limited,"  by  affixing  the  company's 
seal,  and  writing  across  the  body  of  the  instru- 
ments   their    names    as    follows:— "Accepted, 
payable  at  the  Commercial  Banking  Company 
of    Sydney,   Wentworth,    W.G.,    E.F.,  J.M., 
directors,  &c." — Held,  that  the  defendants  were 
personally  liable  on  the  bill.     E.   S.  and  A. 
Chartered  Bank  v.  Gunn,  10  S.C.R.  244. 

Estoppel.'] — M.  attended  a  meeting  for  the 
forming  of  the  C.H.G.M.  Company,  when  he 
proposed  and  seconded  resolutions,  and  was 
elected  a  director  of  the  company,  and  as  such 
his  name  was  afterwards  inserted  in  the  deed 
of  settlement.  M.  never  executed  that  deed, 
but  acted  as  director,  received  fees  for  his 
attendance,  signed  cheques  to  defray  the  ex- 
penses, and  as  chairman  of  the  board  he  signed 
the  minutes  making  the  first  call.  Further, 
on  a  thousand  shares  he  paid  the  allotment 
money,  and  also  paid  the  first  two  calls  in  respect 
of  the  said  shares.  He  refused  to  pay  a  third 
call ;  and  the  company,  by  their  manager,  sued 
him  therefor,  charging  him  as  being  the  holder 
of  one  thousand  shares  and  indebted  to  the 
company  in  respect  of  the  calls  thereon,  to 
which  he  had  become  liable  in  terms  of  the 
deed  of  settlement : — Held,  (1),  That  M.  was 
not  estopped  from  alleging  and  proving  that 
he  had  not  executed  the  deed  of  settlement; 
and  (2),  that,  as  he  had  not  executed  the  deed 
he  was  not  liable  to  be  sued  under  its  provisions. 
Davis  V.  Montefiore,  12  S.CR.  26. 


(d)  Action  by  Chairman. 

Foreign  Unincorporated  Company — Action  on 
Covenant  made  with  Trustees  for  Company-- 
Right  to  Sue.] — By  an  Act  of  the  Legislature  of 
Victoria  it  was  provided  that  the  full  benefit 
of  all  contracts  made  with  any  person  on  behalf 
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of  a  company  carrying  on  business  in  Victoria 
should  vest  in  the  chairman  for  the  time  being; 
and  that  all  actions,  suits,  &c.,  should  be  brought 
In  his  name.  The  defendant  made  in  Victoria 
a  covenant  with  certain  persons  acting  on  behalf 
of  the  company  : — Held,  that  the  chairman  of 
the  company  could  maintain  an  action  in  New 
South  Wales  for  a  breach  of  this  covenant. 
Judgment  for  the  plaintiff.  Anderson  v.  Johnson, 
Knox  1. 

(e)  Power  to  Borrow. 

Incorporated  Company  —  Acquiescence  oj 
Sliareholders.] — By  the  deed  of  settlement  of 
a  paper  manufacturing  company  it  was  (inter 
alia)  provided  that  the  board  of  directors  should 
have  the  entire  management  of  the  business 
of  the  company,  and  of  the  application,  invest- 
ment, and  disposal  of  its  funds,  and  should  and 
might  in  all  matters  not  specially  provided  for 
by  the  deed,  act  as  to  them  should  appear  best 
calculated  to  promote  the  interests  of  the  com- 
pany ;  that  the  original  capital  should  consist 
of  £25,000,  in  shares  of  £5  each ;  and  that 
when  such  amount  was  fully  paid  up,  new 
shares  to  an  equal  amount  might,  if  deemed 
advisable,  be  created  at  a  general  meeting  of 
the  shareholders  ;  that  all  drafts  or  cheques  on 
any  bank  should  be  signed  by  two  directors, 
and  countersigned  by  the  manager;  and  "that 
no  shareholder  should  be  bound  to  pay  on 
account  of  the  company  or  in  respect  of  his 
shares  therein,  a  greater  sum  in  addition  to  his 
original  share  of  the  capital  than  a  further  sum 
of  equal  amount."  The  dii-ectors  opened  an 
account  current  in  the  name  of  the  company 
with  a  bank,  and  drew  upon  the  same  by 
cheques  in  the  mode  prescribed  by  the  deed ; 
and  ultimately  such  account  was  largely  over- 
drawn. The  fimds  thus  borrowed  from  the 
bank  were  employed  for  the  purposes  of  the 
company.  There  never  was  any  creation  of 
new  shares.  No  power  to  borrow  money  was 
expressly  given  by  the  deed  to  the  directors ; 
but  it  appeared  that  at  two  successive  general 
meetings  of  the  shareholders  the  indebtedness 
of  the  company  to  the  bank  was  brought  before 
their  notice,  and  no  dissent  was  expressed  : — 
Held,  that  the  company  was  liable,  on  the 
ground  of  the  aeqxiiescence  of  the  shareholders 
in  the  transaction.  Semhle  (per  Hargrave  and 
Gheeke    JJ.,    Stephen    C.J.    aliter   sentieiite), 


that  the  directors  had  an  implied  power  to 
borrow  the  moneys.  Oity  Bank  v.  Australian 
Paper  Company,  10  S.C.R.  235. 


COMPENSATION. 
For  Personal  Injuries.J—See  Negligence. 

For  Land  Resumed  by  Government.] — See  Re- 
sumption. 

For  Injuries  caused  by  Municipal  Works.] — See 
Municipalities. 


COMPOSITION. 
Deed  o/.] — See  Insolvency. 


COMPULSORY  PILOTAGE— yS-ee  Shipping. 


CONSIDERATION— 5fce  Bill  op   Exchange 
— Bill  of  Sale — Contract — Guarantee. 


CONSPIRACY— 5ee  Criminal  Law. 


CONSTITUTION  ACTS -See  Oliver's 
Statutes,  Vol.  I.,  pp.  331-374. 


CONTEMPT  OF  COURT, 
I.  Publication  Reflecting  on  Judge. 
II.  Publication  During  Pendency  of  Trial. 

III.  Contempt  in  Face  of  Court. 

IV.  Attachment  fob  Non-payment  of  Costs. 
V.  Interference  with  Officers  of  Court. 

VI.  Disobedience  of  Order  op  Court. 

VII.  Contempt  by  Attorney  {otherwise  than  in 
face  of  Court)— See  Attorney  and  Solicitor. 
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I.  Publication  Reflecting  on  Judge. 
Newspaper  Arlick—Pmoer  of  Court  to  origi- 
nate Proceedings— Jurisdiction.]— The  Court  has 
power  of  its  own  motion  to  bring  before  it 
and  punish  persons  guilty  of  contempt.  To 
publish  of  a  Judge  of  a  Supreme  Court  that 
he  "has  had  another  opportunity  of  show- 
ing his  utter  want  of  judicial  impartiality 
and  from  the  bench  has  delivered  once  more  a 
bitter  and  one-sided  advocate's  speech,"  and 
that  "with  such  a  system  of  judicial  advocacy,  it 
is  only  when  the  jury  are  exceptionally  intelli- 
gent, as  was  the  case  yesterday,  that  anything 
approaching  justice  can  be  expected  to  result 
from  a  trial  before  the  judge,"  is  a  contempt  of 
court.  In  re  The  Ecenivg  News,  1  N.S.W. 
L.R.  211. 

Publication  of  Articles  disparaging  the  Judge 
and  the  Jury.] — The  Court  has  power  of  its  own 
motion  to  institute  proceedings  for  the  summary 
and  immediate  punishment  of  any  contempt  of 
its  authority,  whether  in  reference  to  a  pending 
cSise  or  not.     The  proprietors  of  a  newspaper, 
defendants  in  a  libel  action,  on  the  day  following 
that  in  which  a  verdict  was  given  against  them, 
published  of  the  judge  who  presided  at  the 
trial,  that  the  summing  up  was  listened  to  with 
amazement  and  the  verdict  was    received  in 
silence,  and  that  the  "  defendants  had  only  one 
appeal  to  the  jury,   though  the  plaintiff  had 
two,''  and  that  "  at  the  beginning  of  the  case  it 
became  evident  that  the  defendants  had  a  battle 
to  fight  which  could  not  be  terminated  in  that 
court,"  and  other  observations  disparaging  the 
judge.     Six  days  afterwards,  the  same  persons 
published  in  another  newspaper  owned  by  them, 
extracts  from  various  newspapers  condemnatory 
of  the  judge  and  of  the  jury.  Two  days  after  the 
publication  of  these  extracts  they  filed  a  memor- 
andum for  a  rule  nisi  for  a  new  trial : — Held, 
to  amount  to  a  contempt  of  court.      In  re  Echo 
and  Sydney  Morning  Herald,  4  N.S.W.  L.R. 
237. 

11.  Publication  during  Pendency  of  Trial. 

Pendency  of  Criminal  Ti-ial.] — A  letter  pub- 
lished in  a  newspaper  tending  to  prejudice  the 
public  against  a  prisoner  awaiting  his  trial  is  » 
contempt  of  court,  both  in  the  sender  of  the 
letter  and  th?  proprietor  of  the  newspaper.    An 


article  written  with  like  tendency  in  a  newspaper 
after  the  conviction,  but  before  final  judgment, 
is  also  a  contempt.  Per  Stephen  C.  J.,  a  person 
who  is  ignorant  of  the  existence  of  a  case  pend- 
ing, which  his  publication  tends  to  prejudice, 
cannot  be  adjudged  guilty  of  contempt.  Ex 
parte  Novell,  8  S.C.R.  163. 

On  13th  October  T.  was  committed  for  trial 
for  forgery.  On  1st  November  he  was  com- 
mitted on  eight  other  charges  of  a  simUar  kind. 
On  11th  November  he  was  tried  on  the  first 
charge,  convicted,  but  remanded  for  sentence. 
On  the  12th,  informations  were  filed  against 
him  on  the  other  charges ;  and  on  the  13th, 
before  the  case  came  on  for  trial,  there  ap- 
peared in  defendant's  newspaper  an  article 
called  "  The  T.  Forgeries  and  Swindles.''  The 
article  spoke  of  the  case  on  which  T.  had 
been  committed,  and  it  spoke  of  his  having 
committed  other  forgeries  by  way  of  renewal 
of  the  first: — Held,  that  the  defendant  was 
guilty  of  contempt  of  court  in  publishing 
the  article  pending  the  trial,  although  the 
article  in  itself  was  a  fair  and  a  proper  one  and 
had  done  no  harm,  and  although  at  the  time  of 
its  publication  the  defendant  was  absent  and  had 
not  authorised  it.  Ex  parte  Hovell,  8  S.C.R. 
163  confirmed.     In  re  Bennett,  14  S.C.R.  33. 

in.  Contempt  in  Pace  of  Court. 

Refusal  by  Justices  to  hear  Attorney.] — A  justice 
of  the  peace,  acting  judicially  in  the  exercise  of 
his  summary  jurisdiction,  cannot  refuse  to  hear 
an  attorney,  who  had  been  retained  to  conduct 
a  case  then  before  the  justice,  on  the  ground 
that  the  attorney  had  on  the  previous  day,  and 
in  another  case,  misconducted  himself  in  court, 
and  insulted  the  same  justice,  and  refused  to 
apologise.     Ex  parte  Gory,  3  S.C.R.  304. 

SuspensionofAttoi-ney  by  Justices  for  Contempt.] 
— An  attorney  having  used  insulting  words  to  the 
sitting  justices,  he  was  suspended  from  practice 
by  five  justices  meeting  on  a  subsequent  day  to 
consider  his  conduct.  Of  this  meeting  and  its 
object  the  attorney  had  informal  notice.  The 
justices,  sitting  as  a  Court  of  Petty  Sessions 
under  the  Small  Debts  Act,  10  Vict.  No.  10, 
having  refused  to  hear  the  attorney  during  his 
suspension  in  a  case  pending  in  that  court,  he 
applied  for  a  rule  in  the  nature  of  a  mandamus 
under  section  5  of  the  Act,  11  &  12  Viot.  o.  44, 
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to  compel  them  to  do  so  ; — Held,  that  the  order 
of  suspension  was  regularly  made  imder  section 
45  of  the  Small  Debts  Act : — Held,  also,  that 
the  application  was  improperly  framed  under 
section  5  of  the  Act  11  &  12  Vict.  Ex  parte 
Willans,  8  S.C.K..  355. 

Attorneys  Act  U  Vict.  (No.  33),  sec.  13— 
liTclevant  Matter  in  Affidavits — Costs.'] — The 
13th  section  of  the  Attorneys  Act  is  intended 
to  prevent  persons  from  setting  themselves  up  as 
attorneys,  not  from  drawing  agreements  inci- 
dentally in  the  course  of  their  ordinary  business. 
Irrelevant  charges  having  been  made  in  the 
applicant's  affidavits,  the  Court,  on  dismissing 
an  application  to  punish  H.  for  contempt,  made 
the  applicant  pay  the  costs,  though  there  was  a 
prima  facie  case  against  H.  Ex  parte  Manby, 
re  Haslingden,  Knox  416. 

On  the  power  of  Justices  generally  to  com- 
mit for  contempt  of  court,  see  judgment  of 
Wise,  J.,  in  In  re  Carroll,  1  S.C.R.  306. 

IV.  Attachment  fob  Non-payment  of  Costs, 
OE  Money  dieected  to  be  Paid  undee 
Judge's  Oedee. 

For  Non-payment  under  Judge's  Order.] — Rule 
168,  Hil.  T.  1853,  making  rules  for  attachment 
absolute  in  the  first  instance  in  certain  cases, 
does  not  apply  to  a  rule  for  an  attachment 
for  non-payment  of  money  under  a  judge's 
■  order,  which  is  only  a  rule  nisi.  Ex  parte  Dooley, 
5  S.C.K.  343. 

For  Non-payment  of  Costs.] — An  attachment 
for  non-payment  of  costs  will  be  granted  abso- 
lutely in  the  first  instance.  Merritt  v.  Smith,  10 
S.C.R.  230. 

Inability  to  pay  Costs.] — It  is  no  ground  for 
dissolving  an  attachment  for  non-payment  of 
costs  under  a  rule  of  the  court,  that  the  person 
attached  is  whoUy  unable  to  pay.  (Per  Martin 
C.J.,  and  Faucett  J.;  Hargrave  J.  dissentiente). 
Exparte  Guest,  1  S.C.R.  N.S.  129. 

AttacJiment  arjainst  Insolvent.]— A  writ  of 
attachment  for  contempt  for  the  non-payment 
of  money  can  be  granted  against  a  defendant 
who  has  become  insolvent,  and,  assuming  inter- 
rogatories to  be  exhibited  against  him,  the 
court  may  imprison  at  discretion.  Before 
moving  for  an  alias  attachment  (the  first  never 


having  been  acted  upon  because  of  certain  nego- 
tiations) a  fresh  demand  is  not  necessary. 
Where  the  defendant  appeared  on  the  rule  nisi 
and  asked  for  and  obtained  time  to  answer  : — ■ 
Held,  that  he  had  waived  all  objections  to  the 
want  of  personal  service.  Qucere,  whether  a  rule 
tiisi  for  an  alias  writ  need  be  personally  served, 
S.  V.  Solomon,  Exparte  Gardiner,  8  S.C.R.  30. 

Applicatimi  to  dissolve  Attachment  —  InsoU 
vency.] — Upon  an  application  to  dissolve  an 
attachment  for  non-payment  of  costs,  and  to 
release  the  applicant  from  custody  on  the  ground 
that  he  had  sequestrated  his  estate,  it  appeared 
that  the  applicant  had  been  ordered  to  pay  the 
costs  of  an  unsuccessful  motion  for  a  prohibition 
against  a  conviction  for  illegally  using  certain 
cattle.  It  also  appeared  that  he  had  made 
away  with  the  whole  of  his  property  to  P.,  a 
man  who  was  workint;  on  the  roads  at  wages  of 
8s.  a  week,  and  who  was  supposed  to  have  no 
other  means.  The  application  was  refused. 
Ex  parte  Sparks,  2  S.C.R.  N.S.  275. 

Divorce.] — A  writ  of  attachment  for  non-pay- 
ment of  costs  cannot  be  granted  in  the  Divorce 
Jurisdiction.  Breden  v.  Breden,  1  N.S.W.  L.R. 
D.  &  M.  9. 

V.  Intereeeencb  with  Opeicbe  of  Court. 

Interference  with  Bailiff.] — A  judgment  credi- 
tor against  the  administratrix  of  AV.  S.  issued 
execution  and  appointed  C.  his  special  bailiff, 
who  seized  1300  sheep,  which  J.  S.  by  A.,  his 
attorney,  claimed.  C.  sold  800  of  the  sheep  to 
the  judgment  creditor,  but  on  attempting  to 
separate  the  sheep  sold  was  prevented  by  the 
shepherd — the  overseer  of  J.  S.  and  A.  being^ 
present— and  during  the  night  the  sheep  were 
removed  :— Held,  that  a  contempt  had  been 
committed,  and  that  an  attachment  should  issue  ■ 
against  A.,  the  overseer,  and  the  shepherd.  Ex 
parte  Sidney,  In  re  Abbott,  7  S.C.R.  134. 

Subsequently  (see  preceding  case)  an  attach- 
ment was  moved  for  against  J.S. : — Held,  that 
although  no  breach  of  the  peace  was  committed 
by  J.S.,  as  he  had  contrived,  in  concert  with  hia 
attorney  and  his  overseer  and  others,  by  having 
men  in  attendance  with  dogs,  to  take  the  sheep 
from  the  bailiff,  he  was  guilty  of  contempt  of 
court,  and  an  attachment  should  issue  against 
him,  R.  V.  Saville,  Ex  parte  Sidney,  8  S.C.R, 
19. 
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'  i)/es«fngre)\]— Interference  with  the  messenger 
of  the  Insolvency  Court  would  {semble)  be 
punishable  as  a  contempt  even  though  the  goods 
attached  were  not  part  of  the  insolvent  estate. 
if.  V.  Bradhiiry,  Knox  162. 

VI.    DiSOBEBIENCE  OP  OrDER  OS  CoURT. 

Attachment  —  Irregularity.'] — A  motion  for 
attachment  obtained  on  an  irregular  affidavit 
should  be  dealt  with  by  motion  to  remove  it 
from  the  file,  not  to  set  it  aside.  Whyte  v. 
Brown,  3  S.C.B.  Eq.  21. 

Attachment  against  Witness.]  —  Attachment 
ordered  to  issue  against  a  witness  who  had  re- 
fused to  appear  before  a  commissioner  and  give 
evidence,  his'  travelling  expenses  having  been 
paid.     Machenzie  v.  Dunn,  7  S.C.R.  Eq.  88. 

Attachment  against  Married  Woman.] — An 
order  to  file  accounts  had  been  served  on  ad- 
ministratrix, a  married  woman,  which  she  dis- 
regarded without  excuse : —  Held,  that  an 
attachment  must  issue  against  her,  notwith- 
standing her  coverture.  Ex  -parte  Budd,  7 
S.C.R.  9. 

Non-productionof  Document.] — The  defendant, 
before  the  commencement  of  the  action,  which 
was  for  slander  in  imputing  to  the  plaintiff  the 
commission  of  acts  of  adultery  with  the  wife  of 
the  defendant's  brother,  J.  D.,  procured  in 
Melbourne  as  the  agent  of  J.  D.  who  was 
petitioner  in  a  divorce  suit,  a  statutory  declara- 
tion from  one  B.C.,  deposing  to  the  fact  of  such 
adultery,  and  made  an  affidavit  in  the  divorce 
suit  stating  that  he  had  the  declaration  in  his 
possession.  The  action  was  afterwards  com- 
menced, and  an  application  in  the  action  for 
inspection  was  opposed  by  the  defendant  on 
the  ground  that  he  had  given  up  the  document 
to  J.  D.,  and  that  J.  D.  had  handed  it  to 
his  solicitors,  who  were  also  the  defendant's 
solicitors  in  the  action.  The  order  for  in- 
spection was  granted,  and  not  being  com- 
plied with  by  the  defendant,  was  afterwards 
made  a  rule  of  court ;  and  a  writ  of  attachment 
subsequently  issued  against  the  defendant  for 
disobedience  of  the  rule.  The  document  was 
produced  at  the  trial  of  the  action  on  a  svhpcena 
daces  tecum  by  one  of  the  solicitors  named.: — 
Held,  that  the  defendant  was  guilty  of  contempt 


in  not  obeying  the  order  for  inspection ;  and  he 
was  ordered  to  pay  a  fine  of  £50  and  all  the 
costs  of  the  proceedings.  B.  v.  Dibbs,  1  N.S.W. 
L.R.  17. 


CONTEMPT  OP  HOUSE  OF  ASSEMBLY. 
Assaulting  u,  Member  of  Parliament  in  Con- 
tempt of  the  House  of  Assembly.] — An  informa- 
tion charged  that  "  heretofore,  to  wit,  while  the 
Legislative  Assembly  of  the  said  colony  was 
sitting,  one  B.  L. ,  a  member  of  the  said  Assemblyj 
whose  conduct  had  been  and  then  was  under 
its  consideration,  after  being  heard  in  his  place 
in  the  said  Assembly  in  reference  to  such 
conduct,  was,  in  accordance  with  the  practice 
of  the  said  Assembly,  requested  by  the  Speaker 
thereof  to  withdraw  therefrom.  And  that  the 
said  B.L.,  in  obedience  to  the  said  request, 
thereupon  withdraw  from  the  said  Assembly 
into  an  ante-chamber  adjoining  thereto,  and  that 
immediately  upon  his  so  withdrawing  into  the 
said  ante-chamber  the  defendant,  a  member  of 
the  said  Assembly,  in  and  upon  the  said  B.  L, 
did  make  an  assault,  and  him  the  said  B.  L. 
did  then  beat,  wound  and  illtreat,  in  contempt 
of  the  said  Assembly,  in  violation  of  its  dignity, 
and  to  the  great  obstruction  of  its  business"  :— 
Held,  by  the  Privy  Council  on  appeal  (reversing 
the  decision  of  the  Supreme  Court,  and  con- 
curring with  the  reasons  given  by  Stephen  C.  J., 
who  dissented)  that  the  information  was  good, 
as  the  alleged  contempt  of  the  Legislative 
Assembly  was  charged  only  as  a  matter  of 
aggravation,  and  could  be  rejected  as  a  surplus- 
age, and  that  the  information  was  sustainable 
for  an  assault,  if.  v.  Macpherson,  L.R.  3  P.O. 
268.  Rote. — For  decision  reversed,  see  R.  v, 
Macpherson,  7  S.C.R.  230. 


CONTRACT  OR  AGREEMENT. 
I.  Formation. 

II.  Consideration. 

III.  Statute  of  Frauds. 

IV.  Construction. 

(a)  Delivery, 

(i)  Conditions  precedent. 

(c)  A  gainst  public  policy. 
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V.  Rescission. 

VI.  Actions  on. 
(a)  Parlies. 

(6)  Pleading — and  see  Mosey  Counts. 
(c)  Eoidence. 

VII.  Proceedings  in  Equity. 

(a)  Specific  Performance. 

(b)  jlccoMJii— See  Account. 

By  Advertisement — See  Advertisement. 

By  aud  with  Agents  and  Brokers— <See 
Principal  and  Agent. 

With  Architects — See  Architect. 

Of  Bailment — See  Bailment. 

With  Companies — See  Company. 

With  Corporations — See  Corporations — 
Municipalities. 

Gaming  Contracts — See  Gaming  and  Wa- 
gering. 

Of  Indemnity  and  Guarantee— (See  Guar- 
antee. 

With  Infants — See  Infant. 

Between  Landlord  and  Tenant — See  Land- 
lord AND  Tenant. 

Between  Master  and  Servant — See  Master 
and  Servant. 

On  Sale  of  Goods — See  Sale. 

On  Sale  of  Realty — See  Vendor  and  Pur- 
chaser. 

Pleading  in  Actions  op  Contract — See 
Practice  and  Pleading— a»d  see  other  titles 
referred  to  above. 

I.  Formation. 

Unilateral  Abetment — Presumption  of  Signa- 
ture.]— The  declaration  stated  an  agreement  be- 
tween plaintiff  and  defendant  in  the  following 
terms  : — "  Memo,  of  agreement  between  J.  P. 
(the  defendant)  of  the  one  part,  and  E.  G.  (the 
plaintiff)  of  the  other  part.  I,  J.  P.,  do  hereby 
Agree  to  sell  my  right  and  title  to  the  property 


at  D.,  consisting  of  publiohouse  and  store,  to- 
gether with  outbuildings  and  eighty-two  acres 
of  freehold  land,  &c.,  together  with  the  D.  punt 
and  boat,  &c.,  and  my  right  and  title  to  the 
gangways  of  the  punt,  &c.  I,  J.  F.,  agree  to 
sell  the  whole  of  the  above  property  to  E.  G. 
for  the  sum  of  £950 ;  this  sum  to  be  paid  as 
follows : — £500  on  the  delivery  of  the  above  pro- 
perty to  E.  G.,  and  £450  I  will  take  his  bill  for 
twelve  months  from  date  of  delivery.  The 
whole  of  the  above  property  to  be  delivered  by 
me  to  E.  G.  on  1st  March,  1870."  The  declara- 
tion did  not  state  that  the  agreement  was  signed 
by  the  parties  : — Held,  on  demurrer,  that  the 
agreement  alleged  was  unilateral.  It  contained 
nothing  to  fix  a  promise  on  the  plaintiff,  and 
therefore  gave  him  no  right  of  action  for  its 
breach.     Orimley  v.  Flood,  9  S.C.R.  265. 

Implied  Agreement.}— A.  sold  by  a  written 
agreement  his  plant  and  stock-in-trade  as  a 
ginger-beer  manufacturer  at  Parramatta : — Held, 
that  there  was  no  implied  covenant  by  the 
vendor  not  to  establish  a  similar  business  in 
Parramatta  or  elsewhere.  Brown  v.  Miller, 
2  S.C.R.  76. 

Acceptance — Incomplete  Contract.'] — The  de- 
fendant wrote  to  the  plaintiff — "  I  am  disposed 
to  give  you  our  promissory  note  at  four  months, 
without  interest,  for  A.'s  debt,  and  take  the 
chance  of  selling  it  privately.  If  this  meets 
your  views,  send  up  the  bill  for  signature,  with 
instructions  to  transfer  the  bill  of  sale  to  me"; 
to  which  the  plaintiffs  replied — "  In  reply  to 
your  favour  in  re  A.,  we  beg  herewith  to  hand 
above  statement  of  accounts,  showing  balance 
due  to  us  of  £136  18s.  6d.,  for  which  we  enclose 
a  promissory  note  at  four  months,  without 
interest,  for  yon  to  sign,  which  we  will  accept  in 
satisfaction  of  our  claim  on  said  promissory 
note  ;  we  will  assign  our  interest  to  you'' : — - 
Held,  not  a  sufficient  acceptance  of  defendant's 
offer  to  constitute  a  complete  contract,  as  no 
instructions  were  sent  as  to  the  bill  of  sale,  the 
assignment  of  which,  in  the  terms  of  the  defen- 
dant's offer,  was  to  be  concurrent  with  the  giving 
of  the  note.     Tucker  v.  Godfrey,  1  S.C.R.  292. 

Acceptance  —  New  Term  Introdiiced.]  —  A. 
wrote  to  B.,  "could  you  supply  me  with  10  tons 
of  flour  at  £16  per  ton,  three  months'  credit, 
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but  paid  for  before  removal.  "  B.  replied,  "  we 
are  willing  to  supjily  you  with  10  tons  of  flour 
on  the  terms  named  by  you,  viz.,  promissory 
note  for  three  months  from  present  date,  and 
the  flour  not  to  be  deUvered  until  paid  for.  We 
enclose  invoice  and  promissory  note  for  your 
signature":— Held,  that  B.'s  letter  introduced 
a  new  term  into  the  proposed  contract,  and 
therefore  that  there  was  not  a  complete  contract 
when  that  letter  was  posted.  The  contract 
would  not  have  been  completed  until  the  plain- 
tiff had  assented  to  the  giving  of  the  promissory 
note,  and  had,  in  fact,  actually  signed  it. 
Grainger  Y.  Vindin,  4S.C.R.  32. 

Terms  in  Writing — A  cceptance  Implied  from 
CoiuJiict.'i— la  an  action  for  wrongful  dismissal, 
the  declaration  alleged  an  agreement  by  defen- 
dant to  employ  plaintiff',  but  did  not  say  that  it 
was  in  writing.  The  paper  writing  given  in 
evidence  in  support  of  plaintiff's  allegation  was 
not  signed  by  defendant.  But  the  contract, 
on  the  defendant's  part,  was  othei-wise  proved 
by  his  instructions  to  plaintiff  and  by  payment 
of  salary  : — Held,  that  as  an  agreement  of  this 
sort  need  not  be  in  writing,  the  paper  writing 
was  only  required  to  show  the  terms,  which,  by 
his  subsequent  acts,  the  defendant  clearly 
accepted.  O'SuUivan  v.  Aarons,  5  S.C.R.  353; 
and  Grimley  v.  Flood,  9  S.C.E,.  265,  distin- 
guished.   Haughey  v.  Deane,  10  S.C.R.  264. 

Sale  of  Sheep— Complete  Contract  in  Writing 
— Parol  evidence  as  to  qiuMty  inadmissihle.'] — 
After  some  letters  passing  between  the  defen- 
dant and  B.,  the  plaintiff's  agent,  relating  to  the 
sale  of  a  flock  of  travelling  sheep,  the  defendant 
telegraphed  to  B.:  "I  wUl  take  Page's  10,000 
wethers  you  offered  me  at  Ss.,  four  months'  bUl, 
as  per  your  telegrams  and  my  offer,  delivered 
Coonamble.  Reply  by  wire. "  B.  accepted 
the  offer  by  telegram,  and  sent  a  formal 
memorandum  of  agreement,  which  he  requested 
the  defendant  to  sign  and  return.  The  agree- 
ment specified  the  flock  of  sheep  sold,  and  con- 
tained no  warranty  of  condition  or  quality. 
The  defendant  acknowledged  the  receipt  of  the 
agreement,  but  did  not  sign  or  return  it.  He 
wrote,  asking  for  information  as  to  the  where- 
abouts of  the  sheep,  and  telegraphed  to  B. 
about  a,  month  after  the  agreement  was  sent  to 
him:     "Will  sell  Page's  wethers,   eight  and 


six,  half  cash."  When  the  sheep  were  offered 
to  him  he  refused  to  take  delivery,  on  the 
ground  that  they  were  of  inferior  quality  and 
condition  : — Held,  in  an  action  brought  for  not 
accepting  the  sheep,  that  there  was  a  complete 
contract  in  writing  for  the  sale  of  the  specific 
flock  of  sheep ;  and  that  evidence  of  parol 
representations  by  B.  as  to  the  quality  and 
condition  of  the  sheep  could  not  be  given,  there 
being  no  plea  of  fraud.  Page  v.  Buchanan,  2 
S.C.R.  N.S.  102. 

No  Contract.'^ — The  plaintiffi  had  overpaid 
the  defendants  £560.  After  several  demands, 
and  no  compliance  or  reply,  the  plaintiffi  wrote 
giving  notice  that  they  should  insist  on  interest. 
Thedefendantsstillneglected  to  repay  the  amount 
or  to  answer  the  letters  ;  but  at  last  they  repaid 
the  principal,  but  not  the  interest : — Held,  that,  - 
eis  there  was  no  evidence  of  a  contract  by  the 
defendants  to  pay  interest,  the  plaintiffs  were  not 
entitled  to  recover  the  interest,  although  under 
5  Vict.  No.  9,  sec.  23,  the  jury,  if  they  had  thought 
fit,  might  have  given  interest  in  an  action  for 
the  principal.     Mwt  v.  Hvghes,  3  S.C.R.  17. 

Incomplete  Contract — Unaccepted  Proposal.] 
—Byrnes  v.  Williams,  1  Moo.  P.C.C.  N.S.  154, 
{infra  III.  Statute  op  FbaudsJ. 

Novation.] — The  plaintiff  in  an  action  brought 
to  recover  £45,  gave  evidence  that  F.,  beiug  in- 
debted to  him,  had  transferred  to  him  a  debt 
due  from  the  defendant ;  that  the  defendant  had 
agreed  to  the  arrangement,  and  had  at  the  time  of 
such  agreement  been  given  an  account  showing 
the  amount  due  to  be  £55,  and  that  afterwards  the 
defendant  had  paid  two  sums  of  £5  on  account, 
for  which  the  plaintiff  gave  credit.  The  defen- 
dant's witnesses  denied  that  any  arrangement 
was  made,  and  also  stated  that  before  the  date 
of  the  alleged  arrangement,  £25,  for  which  credit 
was  not  given,  was  paid  by  the  defendant  to  F. 
on  account  of  the  debt,  so  that  £55  was  not  due 
from  the  defendant  to  F.  at  the  time  of 
the  alleged  transfer.  Martin  C.J.  told  the 
jury  that  at  the  time  when  the  defendant 
agreed  to  pay  the  plaintiff  the  debt  due  to  F,, 
the  amount  of  the  debt  must  have  been  ascer- 
tained, in  order  to  entitle  the  plaintiff  to  a 
verdict.  The  jury  found  a  verdict  for  the 
plaintiff  for  £20  :— Held,  on  motion  for  a  new 
trial  on  the  ground  that  the  verdict  of  the  jury 
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showed  that  they  thought  the  debt  unascer- 
tained in  amount,  that  the  jury  must  be  taken 
to  have  followed  the  Chief  Justice's  direction, 
and  to  have  found  that  there  was  a  legal  assign- 
ment, though  they  deducted  the  £25  alleged  to 
have  been  paid  by  the  defendant  before  the 
transfer  of  the  debt.  Semhle,  that  a  count  for 
money  had  and  received  will  lie  where  the 
original  debt  transferred  was  itot  for  money  had 
and  received.  Semhle,  also  (Manning,  J.,  duhi- 
tante),  that  to  constitute  a  novation  there  must 
be  an  ascertained  amount  actually  due.  A  sh  v. 
Jones,  Knox  235. 


II.   COSSIDEEATION. 

Consideration— Compromise.'] — The  first  count 
stated  that  the  defendants  by  deed  "granted" 
to  the  plaintiff  certain  land,  and  covenanted 
that  it  should  be  peacefully  held  and  enjoyed  by 
him  without  eviction  or  interruption  by  the 
defendants.  Breach,  that  the  defendants  in- 
terrupted the  plaintiflfs  in  the  peaceable  holding 
and  enjoyment  of  the  said  land,  by  bringing  an 
action  of  ejectment  to  evict  him  therefrom — by 
reason  whereof  the  plaintiff,  having  erected 
valuable  buildings  on  the  land,  was  compelled 
to  pay  the  defendants  £450,  to  prevent  judg- 
ment being  signed  in  the  action,  and  his  being 
turned  out  of  possession.  The  second  count 
alleged  a  covenant,  that  the  defendants  would 
use  their  utmost  endeavours  to  procure  for  the 
plaintiff,  or  assist  him  in  procuring,  from  the 
Crown  a  grant  of  the  said  land  in  his  favour. 
Breach,  that  the  defendants  caused  a  grant  of 
the  land  to  be  made  to  themselves — averring  as 
special  damage  that  thereupon  the  plaintiff  was 
compelled  to  pay  £450  for  a  grant  of  the  pro- 
perty from  them.  The  plea  to  each  of  these 
counts  alleged  that  the  defendant  obtained  a 
grant  from  the  Crown  of  the  land,  after  the 
making  of  the  deed,  and  commenced  an  eject- 
ment against  the  plaintiff  for  ejecting  him  from 
the  land,  and  that  it  was  mutually  agreed  be- 
tween them  that  the  plaintiff  should  pay  the 
defendants  £450,  and  they  should  discontinue 
their  action,  and  confirm  the  plaintiff's  title  to 
the  land ;  and  it  was  further  agreed  that  he 
should  receive  the  performance  by  the  defend- 
ants of  that  agreement  in  satisfaction  of  all 
causes  of  action  whatsoever  which  the  plaintiff 
then  had  against  the  defendants.     The  pleas 


then  alleged  payment  of  the  £450,  and  a  dis- 
continuance by  the  defendants  of  the  ejectment, 
and  confirmation  of  the  plaintiff's  title  by  them  ; 
and  that  the  plaintiff  accepted  the  performance  by 
the  defendants  of  the  agreement,  in  satisfaction 
of  all  causes  of  action  : — Held,  that  the  circum- 
stances disclosed  showed  a  sufficient  considera- 
tion for  the  agreement,  and  that  both  pleas  were 
good.     Smart  v.  Tawell,  2  S.C.R.  263. 

Past  Consideration — Nudum  Pactum.} — In  an 
action  by  A.  against  B.,  on  an  agreement  in  the 
words  following — "  On  the  assumption  that  the 
deed  of  assignment,  executed  by  you  to  us  this 
day,  contains  a  true  and  correct  statement  of 
your  debts  and  liabilities,  we  hereby  under- 
take, on  the  execution  thereof  by  a  majority 
of  the  creditors  named  in  such  deed,  and  on  the 
same  being  duly  registered  according  to  the 
requirements  of  the  5  Vict.  No.  9,  to  pay  to  you 
the  sum  of  £200,  in  addition  to  the  sum  of 
£45  belonging  to  your  estate  now  in  your 
possession  : — Held,  on  demurrer,  that  the  pro- 
mise to  pay  being  founded  on  a  past  considera- 
tion was  a  nudum  pactum.  A  lexander  v.  Ben- 
susan,  5  S.C.R.  314. 

No  Consideration  moving  from  Plaintiff.} — The 
first  count  set  out  a  contract,  dated  17th  No- 
vember, 1864,'  to  deliver  2500  cattle  between 
the  1st  February  and  1st  April,  1865,  at  a  cer- 
tain price  and  place.  There  having  only  been 
SI.  partial  delivery  and  payment,  the  second 
count  alleged  an  agreement  by  the  defendant 
to  pay  all  damages  for  his  breach  (including  the 
difference  in  price  between  the  defendant's 
agreed  price  and  an  increased  price  which  the 
plaintiffs  would  have  obtained  by  a  resale  to 
B.),  and  to  deliver  the  remainder  of  the  cattle 
at  the  former  price,  but  in  an  extended  tune 
and  at  a  different  place.  Plea,  to  the  second 
count,  after  setting  out  the  agreement  of  17th 
November,  1864,  as  declared  on  in  the  first 
count,  stated  that  the  contract  sued  on  in  the 
second  count  was  as  follows: — "April  28, 
1865.  I  (the  defendant),  have  this  day  received 
from  D.  &  S.  O'S.  (the  plaintiffs)  £735,  and  their 
acceptance  at  six  months  for  the  like  sum,  in 
payment  of  784  cattle  delivered  to  them  this 
day,  being  part  of  the  number  of  2500  cattle 
sold  to  them  as  per  contract  of  17th  November, 
which  said  number  of  2500  were  to  be  de- 
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livered  on  lat  AprU  last.  The  Messrs.  D.  and 
S.  O'S.  in  taking  delivery  of  the  present  num- 
ber, 784,  I  acknowledge  I  have  not  in  any  way 
prejudiced  their  right  to  any  action,  &c.,  for 
breach  of  contract.  I  now  promise,  &c.,  to 
fulfil  the  remainder  of  that  contract  within  one 
month  from  this  date,  by  delivering  1716 
cattle,  according  to  the  contract  df  17th  No- 
vember at  C.  (a  different  place  from  that  named 
in  the  former  contract),  and  hereby  certify  that 
I  will  indemnify  the  said  D.  &  S.  O'S.  for  any 
loss  or  consequence  that  may  accrue  to  them 
through  my  breach  of  contract,  through  cattle 
being  delayed  in  delivery  to  B.  I  make  myself 
liable  for  the  difference  of  price  paid  by  D.  and 
S.  O'S.  to  me,  and  that  paid  by  B.  to  them'' : — 
Held,  on  demurrer  to  the  plea,  that  no  con- 
sideration moving  from  the  plaintiff  appeared 
for  the  second  contract ;  and  that  the  defend- 
ant was  entitled  to  judgment.  0' Sullivan  v. 
Aarons,  5  S.C.R.  353. 

Past  Consideration — Sequest.] — A  past  con- 
sideration is  not  sufficient  to  support  a  subse- 
quent promise,  unless  there  was  a  request  of  the 
party  either  express  or  implied,  at  the  time  of 
performing  the  consideration;  but  where. there 
was  an  express  request  at  the  time,  it  will  in 
all  cases  be  sufficient  to  support  a  subsequent 
promise  : — Declaration,  that  the  defendant,  by 
a  memorandum  in  writing  dated  30th  January, 
1872,  in  consideration  that  the  plaintiff  had,  at 
the  request  of  the  defendant,  conveyed  to  the 
defendant  certain  valuable  estates  of  the  plaintiff 
situated  at  A.  and  N.  in  the  colony  of  New 
South  Wales,  by  deed  of  conveyance  purporting 
to  be  for  merely  nominal  consideration,  agreed 
with  the  plaintiff  among  other  things  to  pay  to 
the  plaintiff  an  annuity  or  yearly  sum  of  £260, 
payable  by  weekly  instalments  of  £5  each,  for 
the  term  of  four  years,  if  the  plaintiff  should  so 
long  live.  Averment,  that  nine  weekly  instal- 
ments of  the  said  yearly  sum  are  now  due  and 
unpaid  and  all  periods  of  time  have  elapsed,  and 
the  plaintiff  has  performed  all  conditions  pre- 
cedent on  his  part,  and  all  things  have  been 
done  necessary  to  entitle  him  to  a  performance 
of  the  defendant's  agreement  in  respect  of  the 
said  nine  weekly  instalments  and  to  the  judg- 
ment thereof,  yet  the  defendant  has  not  paid 
them  or  any  of  them : — Held,  on  demurrer,  a 
good  declaration.  Bush  v.  Burns,  12  S.C.R.  186. 


Confidence  no  Gonmieration — Gratuitous  bailee 
not  liable.] — ^A.  asked  B.,  -■'■  printer,  to  publish 
a  book  for  A. ,  and  offered  to  defray  the  cost. 
B.  assented,  reserving  power  to  have  the  proofs 
examined  at  A.'s  expense  by  some  person  on 
B.'s  behalf,  who  should  have  authority  to  sup- 
press parts  of  the  book.  A.  paid  some  money 
dovm,  and  delivered  the  manuscripts  to  B.,  who 
suppressed  some  and  lost  others  of  them.  B. 
printed  part  of  the  work,  receiving  the  cost 
from  A.,  and  then  refused  to  complete.  On 
A.'s  suing  for  breach  of  contract  and  loss  of 
manuscripts  :— Held,  that  as  the  confidence  in 
B.  was  reposed  at  A.'s  own  request  it  formed  no 
consideration  : — Held,  also,  that  the  promise  to 
pay  the  cost  price  was  no  advantage  to  B.,  and 
no  consideration  to  support  the  contract  :— 
Held,  further,  that  B.  as  a  gratuitous  bailee 
was  not  liable  for  the  loss  of  the  manuscript, 
Heaton  v.  Richards,  2  N.S.W.  L.R.  73. 


III.  Statute  op  Fkauds. 
Sect.  4. — Agreement  for  a  Marriage  Settle- 
ment— Agency  of  Solicitor.] — The  plaintiff,  an 
infant  and  married  woman,  by  her  father  as 
next  friend,  sued  the  defendant,  her  husband, 
for  the  specific  performance  of  an  agreement 
alleged  to  have  been  entered  into  by  him 
previous  to  their  marriage,  for  the  settlement  of 
certain  real  property  belonging  to  him  on  trusts 
for  her  benefit.  The  defendant  denied  that 
such  agreement  had  been  definitely  concluded, 
and  claimed  the  benefit  of  the  Statute  of  Frauds. 
It  appeared  that  the  defendant  first  applied 
to  the  father  of  the  plaintiff  for  his  consent 
to  the  marriage,  and  then  voluntarily  offered  to 
settle  certain  property  on  the  plaintiff.  A 
settlement  was  prepared  by  the  defendant's 
solicitor,  and  a  correspondence  relative  to  the 
subject  took  place  between  him  and  the  plaintiffs 
solicitor,  by  whom  the  draft  settlement  was, 
after  several  alterations,  at  last  approved ;  but 
such  approval  was  not  coimnunicated  by  the 
plaintiff's  sslicitor,  on  behalf  of  his  client,  to 
the  defendant  or  his  solicitor.  The  letter  from 
the  defendant's  solicitor  accompanying  the 
draft  so  approved  of  was  relied  on  for  the 
plaintiff  as  a  sufficient  memorandum  to  satisfy 
the  Statute  of  Frauds,  but  the  defendant  insisted 
that  it  was  merely  written  in  the  usual  course  of 
business,  and  that  he  had  not  given  authority  to 
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his  solicitor  to  bind  him  definitely  to  an  agree- 
ment. The  plaintiff's  father  had  occasion  about 
this  time  to  leave  the  colony  ;  and  the  plaintiff 
alleged  (but  the  defendant  denied)  that  it  was 
understood  that  the  marriage  should  not  take 
place  until  after  his  return.  But  previoiis  to 
his  departure  the  negotiations  about  the 
marriage  had  been  broken  off  or  indefinitely 
postponed — the  draft  settlement  remaining  in 
the  hands  of  the  plaintiff's  solicitor.  During 
the  absence  of  the  plaintiff's  father,  and  without 
his  consent,  or  the  knowledge  of  the  trustees  of 
the  proposed  settlement,  the  defendant  inter- 
married with  the  plaintiff,  but  without  executing 
any  settlement,  and  he  afterwards  refused  to  do 
so.  It  was  held  by  the  Primary  Judge  at  the 
hearing,  that  the  marriage  of  the  defendant  with 
the  plaintiff,  during  her  father's  absence,  after 
the  settlement  was  perfected,  and  his  promise 
not  to  marry  till  after  her  father's  return,  the 
concealment  of  the  marriage  from  the  trustees, 
andtheconductof  the  defendant  generally,  would 
be  a  fraud  upon  the  plaintiff,  and  that  she  was 
entitled  to  have  the  settlement  executed  : — On 
appeal — decree  reversed,  and  bill  dismissed 
with  costs,  except  those  of  the  appeal  (Har- 
grave,  J.,  dissentiente) : — Held  (Hargrave  J. 
dissentiente),  that  the  letter  of  the  defendant's 
solicitor  accompanying  the  draft  settlement 
approved  of,  was  not  such  a.  note  or  memo, 
in  writing  of  the  agreement,  "  signed  by  an 
agent  thereunto  lawfully  authorised"  as  would 
satisfy  the  requirements  of  the  Statute  of 
Frauds.  Held,  also  (Hargrave  J.  dissentiente), 
that  the  defendant  was  not  guilty  of  fraud  in 
reference  to  the  agreement  or  the  marriage, 
so  as  to  take  the  case  out  of  the  Statute  of 
Frauds.  Held,  also  (Stephen  C.J.  dissentieyite), 
that  the  evidence  showed  that  the  agreement  for 
the  settlement  had  been  definitely  arranged, 
and  concluded  as  to  its  terms.  Per  Stephen 
C.J.  A  solicitor  is  not  an  agent  in  the  ordinary 
course  of  his  employment,  to  make  contracts  or 
negotiate  settlements,  or  even  (generally  speak- 
ing) to  announce  their  completion,  or  convey 
offers  with  that  object,  although  he  may  be 
employed  to  do  either.  Per  Hargrave  J.  No 
written  or  special  authority  is  necessary  to 
authorise  an  agent  in  terms  to  complete  a  con- 
tract, such  as  the  one  in  this  case,  provided  it  be 
done  according  to  the  usual  course  of  the  agent's 
business.     Per  Hargrave  J.      In  cases  between 


vendor  and  purchaser,  where  questions  relating 
to  parol  agency  occur,  the  tests  are — 1st,  whether 
the  agent  acted  in  accordance  with  the  usual 
course  of  business ;  and  2nd,  whether  the 
principal  has  repudiated  or  withdrawn  from  the 
arrangements  before  the  offer  has  been  accepted 
by  the  other  party.  Also,  per  Hargrave  J., 
that  facts  which  would  entitle  an  adult  to  the 
relief  prayed  by  the  bill  would,  under  the 
ordinary  jurisdiction  of  the  court  for  the  protec- 
tion and  defence  of  infants,  strengthen  an 
infant's  claim  to  the  like  relief.  Hogan  v. 
Hogan,  8  S.C.R.  Eq.  96. 

Sect.  4. — Sale  of  an  Interest  in  Land — Crop 
of  Sugar  Cane.'] — The  plaintiff  leased  certain 
lands  to  the  defendant,  the  lease  to  commence 
from  a  future  date,  and  by  a  separate  con- 
temporaneous agreement,  the  defendant  was  to 
take  immediate  possession,  and  the  crop  of  sugar 
cane  growing  upon  the  land  was  to  remain  the 
property  of  the  plaintiff,  and  he  was  to  be 
at  liberty  to  cut  it.  In  an  action  upon  the 
agreement  the  defendant  pleaded  the  Statute  of 
Frauds  : — Held,  that  the  agreement  was 
collateral,  and  was  not  a  contract  for  the  sale 
of  an  interest  in  land,  and  did  not  require  to  be 
in  WTiting.  Miller  v.  Gulliver,  1  N.S.W.  L.R. 
176. 

Part  Performance.] — See  infra  (Peoceed'ngs 
IN  Equity). 

Sect.  17. — Unaccepted  Proposal.] — A.,  being 
without  funds  or  independent  credit,  was 
desirous  of  obtaining  a  steam  engine ;  the 
defendant  gave  him,  for  the  purpose  of  de- 
livery to  the  plaintiff,  a  writing  in  these 
words  : — "  I  will  furnish  A.  with  funds  for 
the  purchase  of  a  steam  engine  and  machinery 
for  a  flour  mill  on  his  suiting  himself  with  the 
same  and  notifying  the  purchase  to  me."  This 
paper  was  signed  by  the  defendant,  but  not 
addressed  on  its  face  to  any  one.  A.  delivered 
the  paper  to  the  plaintiff,  and  agreed  with  him 
for  an  engine  to  be  constructed  in  England  and 
sent  out  to  the  colony.  After  the  negotiation, 
and  before  the  arrival  of  the  engine,  in  conver- 
sation with  the  plaintiff,  the  defendant  inquired 
what  the  price  would  be  and  was  told  that  could 
not  be  yet  ascertained  ;  to  which  he  replied,  "  all 
right,  when  it  arrives,   there's  your  money." 
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To  an  aiction  framed  on  the  above  instrument, 
and  charging  the  defendant  with  a  primary 
liability,  the  defendant  pleaded  the  17th  section 
of  the  Statute  of  Frauds  :— Held,  by  the  judicial 
committee  of  the  Privy  Council,  that  whether 
this  instrument  be  considered  as  evidence  of  the 
contract,  or  only  of  the  proposal  which  would 
become  a  contract  upon  the  acceptance  of  it  by 
the  plaintiff;  there  was  no  sufficient  note  or 
memorandum  in  writing  of  the  bargain  to  satisfy 
the  Statute,  as  the  name  of  the  person  with  whom 
the  contract  was  to  be  made  did  not  appear 
on  the  instrument,  nor  on  any  other  paper, 
connected  with  it  and  capable  of  being  con- 
sidered as  completing  with  it  a  note  or  memoran- 
dum of  the  transaction : — Held,  also,  that 
according  to  the  proper  construction  of  the  instru- 
ment the  defendant  contracted  not  to  pay  for  the 
engine,  but  to  furnish  A.  with  the  funds  to 
enable  him  to  pay ;  and  that,  although  the 
plaintiff  had  never  been  paid  by  him,  there 
would  have  been  a  good  defence  to  an  action 
properly  framed,  if  it  could  have  been  shown 
that  the  defendant  had  furnished  A.  with  the 
funds.  A  promise  in  writing,  signed  to  pay  any 
one  unnamed  who  shall  furnish  goods  to  the 
writer,  will  become  a  binding  contract  with  any 
one,  whosoever  he  may  be,  who  shall  accept  the 
promise  in  writing  and  furnish  the  goods. 
Barnes  V.  Williams,  2  S.C.R.  App.  26;  and 
1  Moore  P.C.C,  N.S.  154.  See  also,  2  S.C.R. 
18.3,  and  2  S.C.R.,  Eq.  37.  [Note.— After  judg- 
ment given  in  favour  of  the  defendant  on  appeal, 
the  Court  gave  liberty  to  the  plaintiff  to  amend 
the  declaration  without  cpsts,  the  ground  of 
action  having  been  misconceived,  and  the  objec- 
tion not  having  been  taken  by  the  defendant  in 
the  court  below.] 

Sect.  17. — Memorandum  in  Writing.] — The  fol- 
lowing agreement  was  signed  by  the  defendant:— 
"  Tenterfield,  25th  March,  1875.  I,  the  under- 
signed, do  agree  to  deliver  at  the  kiln  to  Mr.  W. 
S.  Lockhart  (the  plamtiff)  30,000  good  hard 
bricks,  at  the  rate  of  30s.  per  1000,  the  said 
bricks  to  be  delivered  in  four  months  from  this 
date."  The  District  Court  judge  nonsuited  the 
plaintiff,  on  the  ground  {inter  alia)  that  the  docu- 
ment mentioned  above  was  not  an  agreement  in 
writing  within  the  Statute  of  Frauds.  On 
appeal:  Held,  that  the  nonsuit  was  wrong. 
Lockhart  v.  Dynwch,  Knox  181. 


IV.  Construction. 
(a)  Delivery. 

Short  Delivery—  Time  to  take  Olijeetions.]— The 
first  count  of  the  declaration  stated  that  the  de- 
fendant bargained  and  sold  to  the  plaintiff,  and 
the  plaintiff  bought  of  the  defendant  46,000 
sheep,  more  or  less,  at  17s.  6d.  a  head,  to  be  de- 
livered on  or  about  15th  June  1861  together  with 
certain,  stations.  It  alleged  payment  for  the 
sheep,  &c.,  according  to  the  contract.  Breach, 
that  the  defendant  did  not  deliver  to  the 
plaintiff  the  whole  number  of  the  sheep  sold. 
The  second  count  after  stating  the  contract  as 
in  the  first  count,  alleged  that  the  defendant 
contracted  that  he  had  done  no  act  whereby  he 
precluded  himself  from  delivering  the  sheep 
according  to  his  agreement.  Averment  of  the 
fulfilment  of  all  the  conditions  precedent. 
Breach,  that  before  the  time  of  the  sale  the  de- 
fendant had  precluded  himself  from  delivering 
the  sheep  according  to  his  agreement.  To  these 
counts  the  defendant  pleaded — that  it  was  a  con- 
dition of  the  agreement  that  the  plaintiff  should 
be  on  the  station  and  take  delivery  on  or  before 
15th  June  1861,  after  which  time  all  responsi- 
bility on  the  part  of  the  defendant  should  cease 
and  no  objections  to  either  sheep  or  stations 
would  be  allowed— and  averred  that  no  objection 
to  either  sheep  or  stations  was  taken  on  or 
before  15th  June  1861  :— Held,  that  the  plea 
was  bad.  The  plaintiff  could  not  be  taken  to 
know  on  15th  June  whether  the  46,000  sheep 
were  there  or  not.  He  was  not  precluded  by 
this  condition  from  bringing  his  action.  Hickey 
V.  Tooth  (No.  1),  2  S.C.R.  98. 

Short  Delivery  of  Sheep— 46,000  more  or  less- 
Evidence.}— A.  agreed  with  B.  for  the  sale  of 
46,000  sheep  more  or  less  with  a  station  at 
17s.  6d.  a  head.  It  appeared  that,  several  weeks 
before  the  contract,  B.  had  shown  to  A.  a 
certain  return,  furnished  by  his  superintendent, 
of  the  sheep  on  the  station ;  and  about  the 
same  time  a  flock  of  1668  maiden  ewes,  men- 
tioned in  the  return  as  being  on  the  station, 
had  been  sold  and  removed.  There  having 
been  a  short  delivery,  A.  sued  B.,  the  first 
count  of  the  declaration  setting  out  the  agree- 
ment and  alleging  non-delivery,  and  the  third 
count  alleging  a  breach  of  a  contract  by  the 
defendant  that  he  had  done  no  act  whereby  he 
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had  precluded  himself  from  delivering  the  sheep 
according  to  the  agreement.  The  jury  having 
given  damages  as  for  the  non-delivery  of  these 
1668  maiden  ewes,  the  court  granted  a  new 
trial.  Qjicwe  (per  Stephen  C.J. ),  whether  the 
return  ought,  in  this  action,  to  have  been 
received  in  evidence.  Eichey  v.  Tooth  (No.  2), 
4  S.C.R.  194. 

Of  Coah.l — In  a  contract  to  deliver  coals  on 
board  a  vessel  there  is  an  implied  contract  to 
deliver  the  same  with  care,  but  it  is  no  portion 
of  that  contract  to  distribute  them  when 
delivered  on  board.  Brovm  v.  The  Waratah 
Coal  Company,  5  S.C.R.  238. 

Place  of  Delivery.] — By  a  contract  in  writing 
the  plaintiff  promised  to  take  certain  cattle  to 
the  cattle  station  of  the  defendant  at  Fort 
Bourke,  and  there  deliver  the  same  to  the 
defendant,  or  his  agent  in  charge  of  the  said 
station.  Fort  Bourke  is  a  township,  not  a  dis- 
trict. The  defendant  always  called  his  station 
the  Fort  Bourke  station.  But  it  was  ninety 
miles  beyond  Fort  Bourke.  The  plaintiff  did 
not  know  in  fact  where  the  defendant's  station 
was,  until  he  was  met  before  reaching  Fort 
Bourke  by  the  defendant's  overseer.  In  conse- 
quence of  what  that  person  told  him  he  pro- 
ceeded to  the  station  and  there  delivered  the 
cattle  which  were  accepted  by  the  overseer. 
The  defendant  paid  the  plaintiff  the  contract 
price,  but  refused  to  pay  anything  extra  for  the 
driving  of  the  cattle  from  Fort  Bourke  to  the 
station.  The  jury  having  found  that  the  station 
was  not  at  or  in  the  vicinity  of  Fort  Bourke : — 
Held  (Cheeke  J.  dissentiente),  that  the  plaintiff 
was  entitled  to  recover  compensation  for  the 
extra  driving.     Treeve  v.  Glass,  7  S.C.R.  399. 


(J)  Conditions  Precedent. 

Time  Essence  of  Contract.] — Action  on  an 
agreement  between  the  plaintiff  and  defendant, 
that  plaintiff  should  perform  the  work  of  form- 
ing an  embankment  on  the  estate  of  A.  L.,  at 
the  price  of  thirteen  pence  per  cubic  yard — the 
work  to  be  performed  within  eight  weeks  from 
the  date  of  the  order  of  commencement,  and 
the  defendant  to  pay  the  plaintiff  for  work 
performed  at  the  rate  of  80  per  cent,  upon 
the  contract  price,  in  fortnightly  instalments. 


and  the  residue  on  the  final  conclusion  of  the 
work.  Averment  of  performance  of  a  portion 
of  the  work  according  to  the  agreement,  and  of 
the  fulfilment  of  all  conditions  precedent. 
Breach,  that  the  defendant  refused  and  neg- 
lected to  permit  the  plaintiff  to  perform  the 
residue  of  the  work,  and  wrongfully  discharged 
the  plaintiff  from  completing  the  same.  Plea, 
that  the  plaintiff  did  not  perform  the  work 
within  eight  weeks  from  the  date  of  the  order 
of  commencement ;  therefore  the  defendant, 
after  the  expiring  of  the  said  eight  weeks  from 
the  date  of  the  said  order,  refused  to  permit 
the  plaintiff  to  perform  the  residue  of  the 
work  : — Held,  on  demurrer,  a  bad  plea  (Faucett 
J.  dissentiente).  There  was  no  condition  prece- 
dent, but  a  stipulation,  for  the  breach  of  which 
the  defendant  might  be  compensated  in  dam- 
ages. Lucas  V.  Godwin,  3  Bing.  N.C.  737 
followed.    Abbott  v.  Thompson,  7  S.C.R.  357. 

Removal  of  Incumbrances— Sale  of  Stations.] 
— Declaration  by  a  vendor  against  a  pur- 
chaser for  not  accepting  sundry  cattle  and 
stations,  and  not  paying  for  those  delivered 
under  an  agreement  upon  the  terms  that  pay- 
ment should  be  made  by  the  purchaser  as  fol- 
lows : — On  signing  the  contract  a  cash  deposit 
of  £500,  and  the  residue  in  cash  on  presenta- 
tion to  him  of  his  agent's  receipt  for  the  num- 
ber of  stock  delivered ;  and  that  the  vendor 
should  remove  all  incumbrances  from  the  pro- 
perty, and  hand  to  the  purchaser  proper  trans- 
fers of  the  stations.  Plea,  that  the  defendant  did 
not  remove  incumbrances,  and  did  not  hand  to 
the  plaintiOf  proper  transfers  of  stations : — 
Held,  on  demurrer,  a  bad  plea,  as  the  removal 
of  the  incumbrances  and  the  handing  of  the 
transfers  were  not  conditions  precedent  to  the 
payment  of  the  purchase  money.  Cohcroft  v. 
Smart,  8  S.C.R.  344. 

Quality  of  Vessel.]— It  was  agreed  by  char- 
ter-party that  the  plaintiff's  vessel  "being 
tight,  staunch,  and  strong,  &c.,"  should  pro- 
ceed to  Manilla;  and  "being  tight,  staunch, 
and  strong,  &o.,  to  the  satisfaction  of  the  de- 
fendants' agents,"  should  receive  there  a  cargo 
of  sugar  to  be  brought  to  Sydney  and  delivered 
there  on  payment  of  freight : — Held,  that  the 
satisfaction  of  the  defendants'  agents  at  Manilla 
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was  a  condition  precedent  to  the  performance 
of  the  promise  to  load  :— Held,  also,  that  the 
defendants  would  not  be  liable  for  refusing  to 
load,  if  such  satisfaction  were  not  obtained, 
although  the  vessel  might  in  fact  be  "  tight  and 
staunch,  &c.,"  and  the  satisfaction  unreason- 
ably, improperly  and  capriciously  withheld, 
unless  the  defendants  had  coUuded  with  their 
agents  for  the  purpose  of  withholding  it.  Dibbs 
V.  Colonial  Sugar  Refining  Company,  10  S.C.R. 
81. 

Building  Contract — Delay.l — Declaration  for 
not  allowing  the  plaintiff  to  finish  certain 
work  according  to  contract.  Plea,  that  the 
plaintiff  had  not  performed  the  conditions  of  the 
contract  in  this,  to  wit,  that  he  did  not  perform 
the  work  within  the  time  agreed  upon ;  and 
in  this,  to  wit,  that  he  did  not  perform  the 
work  according  to  specifications  : — Held,  a  bad 
plea,  as  otherwise,  if  plaintiff  had  been  only  one 
day  beyond  the  time  agreed  upon,  or  if  there 
had  been  only  a  trivial  deviation  in  the  plans, 
the  defendants  would  be  justified  in  turning  the 
plaintiff  away.  M'Donald  v.  Tlie  MunidpalUy 
of  Kiama,  2  S.C.B..  67. 

Building  Contract — J)elay  by  Inclement  Weather 
and  by  Execution  of  Mara  Work— Penally.']— 'By 
articles  of  agreement  the  plaintiff  contracted 
to  build  a  house  for  the  defendant  within  twenty 
weeks  (weather  permitting)  from  the  date  of 
execution,  and  to  pay  to  the  defendant  £3  per 
week  after  such  time  until  the  work  should  be 
completed,  such  sum  to  be  deducted  from  the 
contract  money  ;  any  direction  by  the  architect 
to  perform  extra  work  was  not  to  vitiate  or 
annul  the  contract.  By  clause  15  of  the  buUders 
and  contractors'  conditions,  as  expressly  in- 
corporated in  the  articles  of  agreement,  "  The 
contractors  are  to  complete  the  whole  of  the 
works  on  or  before  .  .  .  unless  the  works 
be  delayed  by  reason  of  any  inclement  weather, 
or  causes  not  under  the  contractors'  control, 
,  and  then  the  contractors  are  to  com- 
plete the  works  within  such  time  as  the  archi- 
tect shall  consider  to  be  reasonable,  and  shall 
from  time  to  time  in  writing  appoint;  and  in 
case  of  default,  the  contractors  are  to  pay  or 
allow  to  the  employer  as  and  by  way  of  liqui- 
dated or  agreed  damages  the  sum  of  £  .  .  . 
per    .     .    forevery    .    .    orpartofa    .     .     . 


during  which  they  shall  be  so  in  default,    ,    . 
provided  the  architect  shall  in  writing  certify 
that  the  works  could  have  been  reasonably  com* 
pleted  within  the  time  appointed."    The  work 
was  not  completed  until  twenty -four  weeks  after 
the  period  agreed  upon.     The  architect  allowed 
one  week  over  time  by  reason  of  the  inclemency 
of  the  weather,  and  two  weeks  for  the  perform- 
ance of  extra  work  directed  hy  him  to  be  done. 
The  architect  gave   no    direction   in   writing 
during  progress  of  the  work  as  to  when  the 
contract  should  be  completed,   and  made  no 
allowance  for  three  weeks  over  time ;  but  he 
marked  on  the  final  certificate  "Twenty-one 
weeks  over  time"  : — Held,  that  the  provisiona 
of  clause  15  had  not  been  complied  with ;  and 
that  by  reason  of  the  delay  of  three  weeki 
caused  by  no  default  on  the  part  of  the  plain- 
tiff, the  contract,  as  to  its  time  of  completion, 
was  left  at  large,  and  that  the  defendant  could 
not  deduct  the  penalty  of  £3  per  week  for  the 
twenty-one  weeks  over  time  from  the  money  due 
by  him  on  the  contract.      Semble  (per  Martin 
C.J.)  :  That  the  blanks  in  clause  15  not  having 
been  fiUed  up  at  the  time  the  articles  of  agree- 
ment were  entered  into,  the  defendant  could  not 
avaU  himself  of  its  provisions.    Parle  v.  Leisti- 
kow,  i  N.S.W.  L.R.  84. 

{c)  Against  Public  Policy. 
In  Restraint  of  Practice  of  «,  Profmion.l— 
Agreement  restricting  a  doctor  of  medicine  from 
practising  in  his  profession  within  the  colony  of 
New  South  Wales  :— Held,  on  demurrer  to 
plaintiff's  bill,  void  as  being  agamst  public 
policy.     Bedford  v.  Allowdy,  10  S.C.K.  Eq.  9. 


V.  Eescission. 
Breach  of  Contract  by  Third  Party-False 
Representations.]— K.  and  Co.,  by  then-  bill  of 
exchange  directed  to  the  defendant,  required 
him  to  pay  to  their  order  £100.  The  bill  was 
accepted,  and  H.  and  Co.  endorsed  it  to  the 
plaintiffs.  The  defendant  pleaded  that  H.  and 
Co.  were  the  London  agents  for  the  Sir  John 
Lawrence,  on  board  of  which  the  defendant 
by  his  agent  had  promised  to  ship,  and  arranged 
for  space  for,  certain  live  stock,  purchased  by 
the  defendant,  and  intended  to  be  forwarded  by 
the  said  vessel  from  London  to  Sydney,  which 
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promise  and  arrangement  for  space  in  the  said 
ship  was,  long  before  the  sailing  of  the  said 
ship,  revoked  and  cancelled  by  reason  of  the 
non-delivery  of  the  said  stock  to  the  defendant 
by  the  vendor  of  the  same;  and  H.  and  Co. 
well  knowing  the  premises,  falsely  and  fraudti- 
lently  represented  to  the  defendant  that  they 
were  liable  to  the  owners  of  the  said  ship  for  a 
sum  of  £400  in  the  nature  of  freight  for  the 
space  of  the  said  stock,  so  arranged  for  as  afore- 
said ;  and  the  defendant  was  induced  to  pay  to 
H.  and  Co.  a  sxam  of  £300,  and  to  accept  the  said 
bill  for  £100,  by  the  said  fraud  of  the  said  H. 
and  Co.;  and  the  said  bill  was  overdue  when 
indorsed  to  the  plaintiffs,  who  always  held  the 
same  without  value  or  consideration: — Held, 
on  demurrer  (Hargrave,  dissentiente),  a  bad 
plea,  as  there  was  no  positive  statement  that 
the  contract  to  ship  was  rescinded  by  both 
parties  to  it.     Hoare  v.  Kavenagh,  13  S.C.R.  98. 


VI.  Actions  on. 

(a)  Parties. 

JVonJoinder  of  Covenantees.] — The  plaintiff, 
a  licensed  publican,  was  lessee  for  a  term  of 
years  of  premises  in  which  he  carried  on  his 
business,  under  four  persons,  of  whom  thi-ee 
were  trustees  and  the  other  a  cestui  que  trust. 
Immediately  after  obtaining  this  lease,  the 
plaintiff  underlet  to  the  defendant  for  the 
residue  of  the  term,  less  three  days,  a  strip  of  land 
leading  from  C.  street  to  a  theatre,  the  property 
of  the  defendant.  In  the  deed  then  executed, 
the  trustees  and  cestui  que  trust  were  concurring 
parties,  they  covenanting  not  to  molest  the 
defendant  or  to  distrain  on  the  sublet  portion 
of  the  demised  premises  in  respect  of  any  rent 
to  accrue  due  to  them.  The  defendant  covenan- 
ted with  the  trustees,  cestui  que  trust,  and  the 
plaintiff  jointly,  their  heirs,  &c.,  that  he  would 
within  a  specified  time  complete  the  theatre, 
that  he  would  during  his  tenancy  allow  no  other 
entrance  to  it  from  that  street,  nor  any  entrance  to 
the  boxes  except  from  C.  street,  that  there  should 
be  no  entrance  to  the  pit  and  gallery  except  from 
the  demised  land,  and  that  he  would  always, 
whenever  the  theatre  itself  should  be  open,  keep 
open  all  the  doors  leading  from  it  to  the  said 
land ;  and  further  that  he  would  impose  similar 
covenants  as  to  these  entrances  and  doors  on  all 


tenants  of  the  theatre.  There  then  followed 
covenants  with  the  same  parties,  and  their  and 
his  heirs,  &o.,  to  pay  the  rent  and  taxes, 
and  to  repair,  &c.  The  plaintiff  sued  the  defen- 
dant for  breach  of  covenant  by  not  keeping  open 
the  doors  which  led  from  the  strip  of  land  to 
the  theatre,  although  the  theatre  itself  had  at 
the  time  been  open,  but  that  he  had  closed  them 
so  that  persons  going  to  the  pit  and  gallery, 
and  who  were  accustomed  to  pass  along  the 
said  piece  of  land,  to  the  great  profit  of  the 
plaintiff  in  his  business,  could  not  use  that 
entrance: — Plea,  setting  out  the  deed  and  alleging 
that  the  covenants  were  made  with  the  plaintiff 
and  others  jointly  : — Held,  on  demurrer,  that 
no  action  was  maintainable  by  the  plaintiff 
alone  on  the  covenant,  but  that  as  he  and  the 
other  covenantees  had  a  joint  right  of  action, 
though  with  different  degrees  of  interest,  all 
the  covenantees  ought  to  have  joined  in  an 
action  for  a  breach  of  covenants,  though  in  respect 
to  the  particular  breach  one  covenantee  may 
have  no  interest  whatever.  Cunningham  v. 
Fitzgerald,  3  S.C.R.  72. 

Official  Assignee  suing  as  Trustee — Com,' 
pletion  of  Contract  by  Surety — Right  to  Sue.] 
— Plaintiff,  as  official  assignee  of  A.,  an  insol- 
vent, sued  for  the  balance  of  payments  due  for 
work  performed  under  a  building  contract 
between  A.  and  the  defendant.  Plea,  that 
before  the  sequestration  A.  abandoned '  the 
works  under  the  contract,  and  that  they  wei'e 
completed  by  W.,  one  of  A.'s  sureties  under  a 
bond,  to  whom  the  defendant  had  given  notice 
of  A.'s  default.  Replication  setting  out  the 
bond,  from  which  it  appeared  that  W.  was 
liable  in  a  penalty  of  £250  if  A.  did  not  finish 
the  work,  but  was  not  bound  to  finish  it  himself. 
The  replication  went  on  to  state  that  W.  com- 
pleted the  work  as  and  for  A.,  "  who  thereupon 
and  thereby  duly  finished  the  said  work  in  ac- 
cordance with  the  conditions  of  the  said  bond  and 
under  the  provisions''  of  the  original  agreement 
vinder  seal,  and  that  the  plaintiff  was  now  suing 
for  W.  in  order  to  recover  the  moneys  due  from 
the  defendant  for  the  benefit  of  W. : — Held,  upon 
demurrer  (per  Martin  C.J.,  and  Hargrave  J.; 
Faueett  J.  dissentiente),  that  the  replication 
was  bad.  Per  Martin  C.J. — There  was  no 
obligation  upon  W.,  under  the  original  agree- 
ment or  the  bond,  to  complete  the  work,  and  it 
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was  done  by  W.,  under  a  new  contract  with  the 
defendant,  with  which  A.  and  his  assignee  had 
nothing  to  do.  Per  Hargrave  J. — The  work 
was  performed  on  behalf  of  A.,  and  under  the 
original  contract,  but  the  official  assignee  of  A. 
could  not  sue  as  trustee  for  W.  Sandeman  v. 
Cohen,  Knox  371. 


(5)  Pleading. 

Certificate    of    Engineer Breaches  —  Cross 

Action.l — In  an  action  against  the  defendants 
for  various  breaches  of  an  agreement,  by  which 
a  certain  railway  was  to  be  constructed,  the 
breaches  alleged  were  that  the  defendants' 
engineer  neglected  and  refused  to  set  out  the 
work  in  a  reasonable  time  ;  and  that,  although 
divers  alterations  and  extra  work,  consequent 
upon  certain  diversions  of  the  line  by  the  defen 
dants,  had  been  performed  by  the  plaintiff,  the 
defendants  did  not  cause  the  engineer  to,  nor  did 
the  engineer,  measure  off  such  alterations  and 
extra  works,  wherefore  the  defendants  refused 
to  pay  the  amoimt  agreed,  being  90  per  cent,  on 
the  works  actually  executed  ;  that  they  did  not 
pay  the  agreed  amount;  and  that  they  took 
possession  of  the  works  and  prevented  the  com- 
pletion of  the  contract.  To  this  count  the  de- 
fendants pleaded  various  pleas,  which  were  all 
addressed  to  the  whole  of  the  count;  but 
respectively  contained  answers  to  separate 
breaches  only  : — Held,  bad,  upon  demurrer,  as 
they  were  pleaded  to  the  whole  declaration  or 
count,  but  in  truth  contained  matter  only  in 
answer  to  part. 

The  ninth  plea  pleaded  to  the  breaches,  that 
the  defendants  did  not  cause  their  engineer  to 
measure,  and  that  he  did  not  measure  off, 
the  line  or  the  alterations  and  extra  work, 
and  alleged  that  the  money  claimed  was 
in  respect  of  work  under  the  agreement,  which 
was  subject  to  a  condition  that  all  payments  to 
be  made  thereunder  should  be  made  on  the 
certificate  of  the  defendants'  engineer,  and  that 
the  plaintiff  had  not  obtained  the  certificate  of 
the  engineer.  The  eleventh  plea  was  a  similar 
plea  to  the  breach  alleging  non-payment  of 
90  per  cent.  To  each  of  these  pleas  the  plaintiff 
replied  on  equitable  grounds  that  the  defendants' 
engineer  improperly  and  unjustly  refused  to 
give  the  said  certificate,  although  the  plaintiff 
was  well  and  justly  entitled  to  and  demanded 


the  same,  and  the  engineer  had  hitherto  unjustly 
and  improperly  withheld  the  same  :  Held,  that 
the  replication  was  bad.  Held,  also,  that  a 
plea  of  cross-action  addressed  to  several  counts 
mixst  show  that  the  grounds  of  cross-action 
arose  out  of  the  same  subject  matter  as  each  of 
the  counts.  Dibbs  v.  The  Newcastle  Coal  and 
Copper  Company,  1  S.C.R.  248. 

Contract  to  Sink  a  Well— Cross-action.]— The 
first  count  of  the  declaration  set  forth  an  agree- 
ment by  the  defendant  "to  pay  the  plaintiff 
5s.  per  foot  for  putting  in  centre  slabs  in  a  well 
now  down  about  135  feet,"  and  a  specified 
amount  per  foot  for  every  sbcty  feet  "required 
to  be  sunk  after ;  said  well  to  be  sunk  until  a 
good  supply  of  water  is  got,  viz.,  six  himdred 
gallons  per  hour."  The  defendant  also  agreed 
"  to  give  "  the  plaintiff  "  two  other  wells  to  sink 
at  a  specified  rate."  The  plaintiff  to  do  all  the 
work,  except  carting  the  timber,  &c.  Wells  to 
be  finished  in  a  workmanlike  manner,  and  to  the 
approbation  of  us  or  whoever  we  may  appoint. 
If  said  parties  strike  water  less  than  600  gallons 
per  hour  and  more  than  they  can  keep  down 
with  four  men  to  sink  the  shaft,  then  we  agree 
to  find  what  extra  top  labour  is  required,  till 
600  gallons  per  hour  is  obtained.  The  well  now 
begun  to  be  finished  four  months  from  date  :— 
Averment,  that  before  the  expiration  of  the 
time  limited  for  the  completion  of  the  well 
just  mentioned  in  the  agreement  the  defendant 
excused  the  plaintiff  from  completing  the  same 
by  directing  the  plaintiff  to  leave  the  comple- 
tion of  the  said  well,  and  commence  working  at 
one  of  the  other  wells  mentioned  in  the  agree- 
ment ;  but  except  as  aforesaid,  the  plaintiffi 
have  always  been  ready  and  willing  to  perform 
the  agreement,  and  have  performed  the  same, 
except  so  far  as  they  were  prevented  from  so 
doing  by  the  defendant's  breaches  thereof:— 
General  averment  of  fulfilment  of  conditions 
precedent.  Breach,  that  the  defendant  wonld 
not  cart  timber,  &c.,  and  although  water  was 
struck,  &c. ,  would  not  find  what  extra  top  labour 
was  required  till  600  gallons  an  hour  was  ob- 
tained. A  second  count  alleged  that  the  defen- 
dant prevented  the  plaintiff  from  completing  the 
works  agreed  upon,  &c.  Plea,  by  way  of  cross- 
action,  after  averring  a  readiness  and  wiUinS' 
ness  on  the  defendant's  part  to  perform  his  pM' 
of     the    agreement,    and    a    fulfilment  of  all 
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ceuditlous  precedent,  alleged  that  the  plamtiff 
did  not,  within  the  period  of  four  months,  finish 
the  well  which  had  been  commenced  at  the  date 
of  the  agreement,  or  sink  the  same  until  600 
gallons  of  water  per  hour  was  got,  or  finish  the 
same  in  a  workmanlike  manner,  or  to  the  appro- 
bation of  the  defendant ;  and  the  damages  to 
which  the  defendant  was  entitled  in  respect  of 
these  breaches,  exceed  in  amount  any  damages 
to  which  the  plaintiff  is  entitled,  in  respect  of 
the  cause  of  action  alleged  in  the  declaration : — 
Held,  on  demurrer,  u,  good  plea.  The  plea 
is  equivalent  to  a  traverse  that  the  plaintiff 
has  forfeited  his  portion  of  the  contract.  Jones 
V.  Corker,  8  S.C.R.  236. 

Demurrer — Traverse  of  immaterial  Allega- 
tian.l — ^Plaintiffs,  in  their  declaration  for  breach 
of  agreement  to  re-purchase  shares,  alleged 
(inter  alia)  a  tender  of  the  scrip.  That  alle- 
gation the  defendant  by  his  second  plea  tra- 
versed : — Held,  on  demurrer,  a  bad  plea — a 
tender  of  the  scrip  not  being  essential.  Bird 
V.  Eisenstaedter,  12  S.C.R.  249. 

(c)  Evidence. 

Declaration.] — In  an  action  for  the  non- 
delivery of  ten  tons  of  potatoes,  where  the 
plaintiff  failed  to  prove  the  contract,  but  the 
defendant  admitted  a  contract  for  one  ton,  the 
District  Court  judge  gave  a  verdict  for  the  plain- 
tiff with  damages  for  the  breach  of  a  contract 
to  deliver  one  ton : — Held,  on  appeal,  that  on 
the  contract  declared  on,  and  without  amend- 
ment of  the  pleadings,  the  verdict  was  wrong  ; 
and  a  verdict  was  directed  to  be  entered  for  the 
defendant.     Wolfe  v.  Blick,  4  S.C.R.  61. 

Payment  by  Instalment.] — Plaintiff  agreed  to 
build  and  finish  a  steamer  for  the  defendant,  to 
be  completed  within  three  months  from  1st 
November,  "the  whole  of  the  work  to  be 
executed  in  a  thorough  workmanlike  manner, 
and  to  pa,ss  the  inspection  of  the  surveyor,"  for 
the  sum  of  £175.  Defendant  agreed  to  accept 
the  above,  and  to  pay  the  same  in  three  equal 
parts  once  a  month  from  1st  November. "  Plain- 
tiff received  first  instalment  when  due  and 
continued  upon  the  work  until  second  instal- 
ment became  due.  The  defendant  refused  to 
pay  this  instalment,  for  which  the  plaintiff 
brought  his  action  in  a  District  Court.     The 


judge  at  the  trial  rejected  evidence  tendered  on 
behalf  of  the  defendant  to  show  that  two- 
thirds  of  the  work  had  not  been  done  at  the 
time  when  the  second  instalment  became  due  ; 
and  to  show  that  the  work  had  not  been  done 
in  a  proper  and  workmanlike  manner  : — Held, 
on  appeal,  that  the  judge  was  right  in  ruling 
that  it  was  immaterial  whether  two-thirds  of 
the  work  had  been  done  when  the  second 
instalment  became  due.  Held,  also  (per  Har- 
grave  and  Faucett  JJ.  ;  Martin  C.J.  dissen^ 
tiente),  that  the  judge  was  also  right  in  the  other 
part  of  his  ruling,  and  that  the  defendant  could 
not  complain  of  the  quality  of  the  work  until 
the  whole  was  performed.  Walsh  v.  Kinnear, 
S.M.H.,  23rd  September,  1876. 

Contract  in  Writing — Parol  Evidence  inadmis- 
sible.]— Where  there  is  a  complete  contract  ia 
writing  for  the  sale  of  a  specific  flock  of  sheep, 
parol  evidence  as  to  their  quality  or  condition 
caamot  be  given  in  an  action  for  their  non- 
acceptance  where  there  is  no  plea  of  fraud. 
Page  v.  Buchanan,  2  S.C.R.  N.S.  102.  [See 
I.  Formation,  ante  p.  103.] 

Written  Agreement — Parol  Eevidence  admis- 
sible.]— P.  signed  a  paper,  "  I  have  this 
day  sold  to  K.  2000  sheep,  and  agree  to 
depasture  the  same  for  three  months,  and 
have  accepted  his  promissory  notes,  &c."  K. 
took  charge  of  the  sheep,  which  remained 
feeding  on  P.'s  land,  when  P.  subsequently 
seized  them.  In  an  action  of  trespass  by  K.  : — 
Held,  that  oral  evidence  was  admissible  to 
show  that  P.  signed  the  paper  on  the  under- 
standing that  one  R.  would  indorse  K.'s  notes, 
and  that  until  such  indorsement  there  should 
be  no  complete  sale.  Lindley  v.  Lacey,  17  C.B., 
N.S.  578,  followed.  JCirwin  v.  Pearson,  3 
N.S.W.  L.R.  162. 


VII.  Pkocebdings  in  Equity. 

(a)  Bpecific  Performance, 
Partnership  Agreement  unfair,  vague,  and 
obscure.] — A  Court  of  Equity  will  not  de- 
cree specific  performance  of  an  agreement 
more  favourable  to  the  plaintiff  than  to 
the   defendant,    involving  hardship  upon    the 
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defendant  and  damage  to  his  property  if  he 
entered  into  it  without  advice  or  assistance, 
and  there  be  reasonable  ground  for  doubting 
whether  he  entered  into  it  with  a  knowledge 
and  understanding  of  its  nature  and  its  conse- 
quences. Suit  for  specific  performances  of  a 
partnership  agreement  prepared  and  written  by 
the  plaintiff  dismissed,  and  the  plaintiff  left  to 
his  remedy  (if  any)  at  law  for  damages  for  non- 
performance thereof ;  the  defendant,  an  illite- 
rate man,  being  at  the  time  of  the  execution  of 
the  agreement  considerably  in  liquor,  without 
professional  advice  and  without  knowledge  of 
the  nature  and  consequences  of  the  agreement 
he  was  signing,  which  were  highly  favourable 
to  the  plaintiff;  the  agreement  with  respect  to 
the  property  affected  by  it  being  moreover 
vague  and  obscure.  Vivers  v.  Tuch,  4  S.C.R. 
(App.)  14;  1  Moore,  P.C.C.  N.S.  516. 

Form  of  Decree  —  Intention  —  Statute  of 
Frauds.} — Contract  construed  -with  regard  to 
its  effect.  Specific  performance  of  a  contract 
will  not  be  decreed  in  such  a  form  as  would 
defeat  its  intention  as  understood  by  either 
party,  and  would  give  it  a  one-sided  operation. 
Effect  of  part  performance  with  regard  to 
Statute  of  Frauds  considered.  Costs  refused 
to  plaintiff,  who  succeeds  only  partially  in  suit 
for  specific  performance.  Norie  v.  Woolcott, 
9  S.C.R.  Eq.  21. 

(6)  Account — See  Account. 


CONTRACTORS'  DEBTS  ACT.— 42  Vict. 
No.  22. 


CONVEYANCERS— .See  Attoeney. 


CONVICTION— See  Criminal  Law— Justice 
OF  THE  Peace. 


COPIES. 
Of  Documents.']— See  Evidence. 


COPYRIGHT  ACT— 42  Vict.  No.  20. 


CORONER. 


CONVERSION. 
Of  Ooods.]—See  Teover. 

Under  WUl.]—See  Will. 


CONVEYANCE. 
Of  Personal  Property.]— See  Bill  of  Sale. 

Of  La'nd.]See  Vendor  and  Puechaser, 

Stamping.]— See  Stamp  Act. 


DiUies  of  Coroners.]— T  Geo.  IV.,  c.  64,  ss.  4, 
5,  and  6. 

Inquests  on  Fires.]— ^  Vict.  No.  10,  and  See 
Medical  Witnesses. 

Bail  for  Manslaughter.]— 1i  Vict.  No.  18. 

Felo  de  se.]— 39  Vict.  No.  22. 

Inquest  must    be    "super   visum  corporis"— 
Notice    to  quash   Inquisition.] — An   inquisition 
which  does  not  allege  that  it  was  held  "super 
visum  corporis"  is  bad.     To  a  writ  of  certiorari 
there  was  returned  an  inquisition  taken  before 
the  city  coroner,  at  the  said  coroner's  office, 
Sydney,   touching  the  death  of  one  L.,  "then 
and  there  lying  dead."    On  the  motion  of  a 
creditor  of  deceased,  the  inquisition  was  quashed, 
on  the  ground  (inter  alia)  that  the  absence  of 
the  allegation  "  super  visum  corporis,''  was  not 
a  merely  formal  defect.     And  it  was  also  held 
that  the  motion  to  quash  the  inquisition  was 
made  by  a,  proper  party ;  but   that  notice  of 
the    motion    must    be    given    to   the   Crown. 
Qucere,  whether  an  inquisition  can  legally  he 
taken  in  other  than  thinly-populated  districts 
before  less  than  twelve  jurymen  (see  17  Vict. 
No.  20,  sec.  34).    And  qucere,  whether  the  in- 
quisition must  not  be  -nTitten  on  parchment, 
SeLoftus,  1  S.C.R.  1. 

Duties  and  Powers.]— A  coroner,  acting 
under  the  statute  24  Vict.  No.  10,  has  the  same 
powers  and  protection  as  he  has  when  sitting  or 
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acting  as  coroner  super  visum  coi-poris,  and 
therefore  sits  and  acts  as  a  judge  of  a.  court 
of  record.  Ghippett  v.  Thompson,  7  S.G.R. 
349. 

Arson — False  Imprisonment.] — False  imprison- 
ment. Plea,  justifying  the  act  under  the  24 
Vict.  No.  10,  stated  that  a  shop  in  M.  had 
been  damaged  by  fire,  and  that  the  defen- 
dant being  a  coroner,  an  inquest  was  held 
before  him,  and  a  jury  sworn  to  inquire 
into  the  cause  of  the  fire  ;  and  after  hearing  the 
evidence  of  the  witnesses,  the  jury  found  a 
verdict  in  these  words  : — "From  the  evidence 
we  believe  the  fire  to  be  the  act  of  an  in- 
cendiary, and  also  that  there  is  strong  sus- 
picion of  B.  C.  (the  plaintiff),  he  being  the 
last  person  in  and  near  the  shop  a  very 
short  time  before  it  was  discovered ;  we 
are,  therefore,  desirous  of  sending  the  case 
to  a  higher  tribunal  for  trial."  The  plea 
then  alleged  that  upon  the  pronouncing  of  the 
said  verdict,  the  defendant,  by  warrant  under 
his  hand  and  seal,  directed  to  one  K.,  and  to 
the  keeper  of  Her  Majesty's  gaol  at  M.,  &c., 
commanded  the  said  K.  and  others  to  take  the 
plaintiff  and  safely  convey  him  to  the  gaol  at 
M.,  and  there  to  deliver  him  to  the  keeper 
thereof;  and  thereby  also  commanded  the 
keeper  of  the  gaol  to  receive  the  plaintiff  into 
his  custody  in  the  gaol,  and  keep  him  safely 
until  he  should  be  delivered  by  due  course  of 
law  upon  the  charge  of  arson.  Averment  of 
imprisonment  under  the  warrant : — Held,  on 
demurrer  (Hargrave,  J.,  dissentiente),  a  bad 
plea.    lb. 


CORPORATION. 

And  see  MtjnicipaIjItibs— Banks. 

Contract  with  Corporation  —  Seal — Executed 
— Appointment  of  Architect — Pleading.]  —  De- 
claration. That  the  plaintiflfs  (a  municipal 
corporation  directed  by  statute  to  build  a  town 
hall)  agreed  to  employ  M.,  the  defendant,  as  city 
architect,  to  prepare  plans  for  and  supervise  the 
erection  of  certain  works,  and  to  pay  him  a 
commission  on  the  cost ;  that  M.  entered  the 
employment  and  prepared  plans  for  the  town 
hall ;  that  A.  and  B.  contracted  with  the  plain- 
tifls  to  build  the  same  with  good  workmanship 


and  materials ;  and  that  A.  and  B.  should  be 
paid  by  instalments,  upon  production  of  M.'s 
certificate,  20  per  cent,  when  one  quarter  of  the 
whole  should  be  executed,  &c.,  and,  further, 
25  per  cent,  when  the  whole  should  have  been 
completed,  and  the  remaining  15  per  cent,  after 
two  weeks  from  the  completion  ;  that  the  plain- 
tiffs accordingly  employed  A.  and  B.  on  the 
said  works,  and  on  extra  works ;  and  all 
conditions  were  fulfilled,  all  things  happened, 
and  all  times  elapsed  necessary  to  entitle  the 
plaintiffs  to  maintain  this  action  for  the  breaches 
hereinafter  alleged ;  yet  M.  unskilfully,  negli- 
gently, and  improperly  drew  the  plans,  took 
measurements,  supervised  the  erection,  and 
granted  certificates  for  the  instalments  of  the 
contract  money  and  for  the  final  balance,  and 
for  work  which  had  not  been  done ;  and  by 
reason  of  the  premises  the  plaintiffs  lost  the 
moneys  paid  to  A.  and  B.,  and  the  moneys  paid 
to  the  defendant  for  commission  thereon.  M. 
pleaded  that  his  appointment  was  not  under  seal. 
Demurrer  ; — Held,  that  the  appointment  ought 
to  be  under  seal ; — but  held,  also,  that  the  decla- 
ration suflSciently  alleged  that  the  commission 
had  been  paid  to  M. : — Held,  further,  that  as 
the  agreement  had  been  executed,  and  was 
within  the  scope  of  the  corporation's  authority, 
the  plaintiffs  could  sue  M.  for  negligence. 
Fishmongers'  Company  v.  Robertson,  5  M  &  Gr. 
131  ;  Clark  v.  Cuckfield  Union,  21  L. J.,  Q.B. 
349  ;  and  Royal  Australian  Steam  Navigation 
Company  v.  Marzetti,  11  Exch.  228,  followed. 
Municipal  Council  of  Sydney  v.  McBeath, 
2N.S.W.  L.R.  142. 

Contract  untJi  Corporation — Seal — Architect's 
Certijkale — Pleading.] — Declaration  that  defen- 
dants contracted  to  build  a  town  hall  of  good 
materials,  and  to  be  responsible  for  the 
works,  and  to  make  good  at  their  own 
expense  any  damage  or  defect  in  the  works, 
until  they  should  have  been  taken  over  by  the 
city  architect  in  a.  complete  and  finished  state, 
and  that  no  certificate  or  approval  of  any  work 
by  any  officer  of  the  plaintiflfs  should  prejudice 
the  right  of  the  plaintifife  against  the  contractors 
other  than  the  due  fulfilment  of  the  said  con- 
tract ;  and  that  the  plaintiffs  should  pay  by 
instalments  20  p.c,  &c.,  25  p.c.  when  the 
whole  should  have  been  completed,  and  the 
remaining  15  p.c.  to  be  paid  after  the  expiration 
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of  two  weeks  from  the  completion  of  the  said 
works  and  a  certificate  under  the  hand  of  the 
city  architect  that  the  whole  of  the  said  works 
had  been  satisfactorily   completed;   that   the 
defendants  performed  certain  works ;  that  all 
conditions  were  fulfilled,  &c.;  that  the  whole  of 
the  said  works  were  not    done    in   the    best 
manner,  but  a.  large  portion  badly ;  by  reason 
whereof  the  plaiutifis  lost  the  moneys  paid  to 
the  defendants  inrespect  thereof,  and  the  whole  of 
the  works  were  worthless.     Plea,  that  the  con- 
tract was  not  under  the  corporate  seal : — Held, 
on  demurrer,  that  the  contract  must  be  under  the 
corporate  seal : — Held  also,  that  the  declaration 
did  not  allege  that  the  contract  moneys  had  been 
paid.     Munkipal  Council  of  Sydney  v.  Evers,  2 
N.S.W.  L.R.  151. 

The  defendants  also  pleaded  that  the 
architect's  approval  had  been  given,  and  was 
binding  on  the  plaintiffii : — Held  (per  Martin 
C.J.,  and  Windeyer  J.;  Manning  J.  dUsentiente) 
that  the  architect  was  not  a  final  arbiter,  and 
that  the  plaiutifis  could  sue.    lb. 


COSTS. 
I.  At  Common  Law. 
(a)  General  Principles. 
(i.)  Where  Defendant  held  to  Bail. 
(ii.)  Suing  in  Formd  Pauperis. 
(iii.)  Cross-action. 
(iv.)  Payment  into  Court. 
(v.)  Abortive  Trial,  &c. 
(vi.)  Divisibility  of  Issues. 
(vii.)  Miscellaneous. 

(J)  In  particular  Gases. 

(i.)  Prohibition. 

(ii.)  Quo    Warranto— m.i  See  Munici- 
palities. 

(iii.)  Defamation. 

(iv.)  Costs  of  Motions  and  Applications 
—Set-off  as  to  Costs. 

(c)  Certificate  under  District  Courts  Act. 


II.  Costs  in  Equity  and  Ecclesiastical— 

and  see  VI.  Sbcueity  toe  Costs. 

III.  Costs  in  District  Court— 5fee  District 

Court. 

IV.  Costs    in    other   Jurisdictions— See 

Special  Headings. 

V.  Taxation. 

(a)  Duties  of  Prothonotary. 

(6)   What  Costs  Allowed. 

(c)  Duties  of  Attorney  and  Client  as  to 
Costs — See  Attorney  and  Solici. 
tor. 

VI.  Security  for  Costs. 

(a)  At  Common  Law. 

(b)  In  Equity. 

VII.  Attachment     eor    Non-Payment    oj 
Costs — See  Contempt  of  ComBi. 

I.    At  Common  Law. 
{a)  General  Principles. 

(i.)   Whei-e  Defendant  held  to  Bail. 

Costs  of  Arrest  of  Defendant — Costs  in  Comsp.] 
— The  plaintiff  is  entitled  to  the  costs  of  the 
arrest  of  the  defendant,  as  costs  in  the  cause, 
although  the  amount  recovered  be  less  than 
£20  ;  at  all  events  unless  there  be  an  order  of  a 
judge  depriving  him  of  such  costs.  Solomon  v. 
Johnston,  6  S.C.R.  255. 

43  Geo.  III.  c.  46,  s.  3,  not  in  force.]— The 
provisions  of  the  Act  43  Geo.  III.,  u.  46,  ». 
3,  as  to  costs  of  suit  where  the  defendant  is 
arrested,  and  held  to  bail  for  a  larger  amount 
than  that  recovered,  are  not  in  force  m  the 
colony.  Kittler  v.  Murphy,  11  S.C.R.  68. 
Simmons  v.  Taylor  {in  note). 

(ii.)  Suing  in  FormA  Pauperis. 
A  person  admitted  to  sue  in  formd,  pauperis, 
aiier  the  commencement  of  the  suit,  is  not  liable 
for  costs  incurred  after,  although  arising  out  o{ 
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an  irregularity  which  occurred  before,  the  ad- 
mission. The  costs  of  making  a  judge's  order 
a  rule  of  court,  will  not  be  given  against  a 
plaintiff  who  has  been  admitted  to  sue  in  formd 
pa^uperis  since  the  judge's  order  was  made,  but 
before  the  motion  to  make  it  a  rule  of  court. 
Hadley  v.  Moffatt,  1  S.C.R.  17. 

Juror's  Fee.] — Where  a  plaintiff  sues  in  formd 
pauperis,  and  is  successful,  the  presiding  judge 
at  Nisi  Pruis  has  no  jurisdictibn  to  order  him  to 
pay  the  additional  fee  to  special  jurors  under 
15  Vict.  No.  3,  s.  2.  OutKbert  v.  Hogg,  1  S.C.R. 
19. 

(iii.)  Cross-action  by  Defendant. 

-  Confession  of  Plea — Cross-Action — Consolida- 
tion of  Actions.] — R.  sued  C.  for  the  price  of 
some  machinery,  and  then  C.  sued  R.  for  negli- 
gence and  delay  in  the  execution  of  the  contract 
for  the  sale  of  the  machinery.  Afterwards  a 
judge  allowed  C.  to  plead  in  the  first  action, 
by  way  of  cross-action,  the  negligence,  &o., 
which  was  the  subject  of  the  matter  of  the 
second  action;  and  he  stayed  proceedings  in  the 
second  action.  The  first  action  having  gone  on 
to  trial,  the  plea  of  cross-action  Was  found  in 
favour  of  the  defendant  (C.)  and  damages  as- 
sessed, such  damages  being  deducted  from  the 
price  agreed  on,  and  the  plaintiff  (R.)  obtaining 
a  verdict  for  the  balance.  R.  having  entered 
up  judgment,  pleaded  in  the  second  action  a  plea 
of  the  judgment  recovered  in  the  first  action. 
On  this  C.  confessed  the  plea,  and  claimed  costs 
up  to  that  time  under  rule  38  of  April,  1856 : — 
Held  (Hargrave  J.  disseniiente),  that  the  rule 
was  applicable,  and  that  C.  was  entitled  to  costs 
up  to  plea  pleaded.  Cummings  v.  Bussell,  6 
S.C.R.  368. 

Plea  of  Cross-Action.} — B.  sued  D.  to  recover 
the  sum  of  £4324  Os.  6d.  for  coal  sold  and 
delivered.  D.'s  only  plea  was  one  by  way 
of  cross-action,  that  he  was  entitled  to  a  larger 
sum  than  B.'s  claim,  for  breach  by  B.  of  a  con- 
tract to  deliver  D.  a  quantity  of  coal,  at  a 
certain  price  below  the  market  value.  At  the 
trial  D.  began,  B.'s  claim  being  expressly 
admitted.  The  jury  found  a  verdict  for  B., 
with  £2034  6s.  Od.,  damages,  and  the  postea 
was  so  entered.  There  was  also  a  statement  on 
the  back  of  the  issue  that  the  jury  found  forD.  on 


the  plea  of  cross-action,  with  damages,  £2290. 
On  a  motion  to  review  the  prothonotary's  taxa- 
tion of  B.'s  costs  : — Held,  that  B.  should,  on 
taxation,  be  allowed  the  general  costs  of  the 
action.  Held,  also  (Hargrave  J.  disseniiente), 
that  B.  should  be  allowed  the  costs  of  proving 
his  claim.  Held,  also,  that  B.  should  be  allowed 
any  witnesses  whose  evidence  was  efficacious 
in  cutting  down  D.'s  claim  under  his  plea  of 
cross-action.  Held,  further,  the  postea  being 
amended,  that  the  costs  of  D.  under  his  plea  of 
cross-action  should  be  deducted,  when  taxed, 
from  B.'s  costs.  Brown  v.  Dibbs,  12  S.C.R. 
339. 

'  (iv.)  Payment  into  Court. 

Verdict  for  Defendant  on  other  Issties.] — When 
money  is  paid  into  court  after  issue  joined  and 
is  taken  out  by  the  plaintiff  who  elects  to  go  on 
with  the  action  for  the  residue  of  his  claim,  and 
faUs  at  the  trial,  the  defendant  is  entitled  to  all 
his  costs  (except  as  to  any  which  affect  the  items 
covered  by  the  plea  of  payment  into  court),  from 
the  time  of  his  giving  instructions  for  pleading 
to  the  causes  of  action  on  which  he  succeeded. 
Woolfe  V.  Burhe,  4  S.C.R.  29. 

Nolle  Prosequi — Plaintiff's  Costs.] — To  a  de- 
claration framed  in  money  counts,  the  defendant 
pleaded  in  bar  as  to  part,  and  by  a  third  plea 
paid  money  into  court  as  to  the  residue.  Plain- 
tiff joined  issue  as  to  the  pleas  in  bar,  but  did 
not  reply  to  the  third  plea.  The  plaintiff 
obtained  a  verdict  on  the  issues  joined  on  the 
first  two  pleas,  and,  after  verdict,  took  out  of 
court  the  money  paid  in,  and  filed  a  nolle  prosequi 
as  to  the  third  plea : — Held,  that  the  plaintiff 
had  "recovered"  the  amount  paid  into  court, 
notwithstanding  the  entry  of  the  noUe  prosequi. 
Barclay  v.  Manby,  1  S.C.R.  346. 

(v.)  Abortive  trial. 

Where  the  Jury  were  Discharged  by  Consent.] — 
Where  at  a  trial  the  jury  had  been  by  consent  of 
both  parties  discharged,  at  the  suggestion  of  the 
presiding  judge,  before  the  twelve  hours  had 
expired  which  are  required  by  the  statute,  but 
after  the  expiration  of  about  seven  hours,  it 
being  stated  that  no  probability  existed  of  a 
verdict : — Held,  that  the  finally  successful  party 
was  entitled  to  the  costs  of  the  first  trial.  Dolby 
V.  The  Bank  of  New  South  Wales,  3  S.C.R.  297. 
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Where  the  Jury  were  Discharged  after  twelve 
hours.] — The  party  finally  succeeding  is  entitled 
,  to  his  costs  of  the  abortive  trial.     Korff  v. 
A.S.N.  Co.,  3  S.C.R.  297  (note.) 

Verdict  in  Second  Trial  set  aside — Disconiimi- 
arece.] — A  jury  not  being  able  to  agree  were 
discharged  after  twelve  hours  pursuant  to  the 
29th  section  of  the  Jury  Act,  11  Vict.  No.  20. 
There  was  a  second  trial,  and  a  verdict  was 
returned  for  the  plaintiff,  which  was  afterwards 
set  aside ;  and  the  plaintiff  then  discontinued 
the  action  :  —  Held  (Cheeke  J.  dissentiente), 
that  the  defendant,  as  the  finally  successful 
party,  was  entitled  to  the  costs  of  the  first 
abortive  trial.    Frazer  v.  Evans,  7  S.C.R.  166. 

Of  Abortive  Issues— C.L.P.  Act  1853,  s.  118.] 
— The  words  of  a.  118  are  imperative.  "The 
court  shall  adjudge,  &c."  The  costs  occasioned 
by  the  trial  of  the  issues  raised  by  the  special 
replication  to  be  paid  by  the  defendant:  such 
costs  to  be  set  off  against  the  costs  of  the  other 
issues,  which  were  to  be  paid  by  the  plaintiff, 
as  against  whom  judgment  below  had  been 
arrested.     Von  Meyer  v.  Taylor,  12  S.C.R.  252. 


(vi.)  Divisibility  of  Issues. 

Costs  of  Various  Issues.]  —  Rules  as  to 
the  divisibility  of  issues,  and  distribution  of 
costs  according  to  the  findings  of  the  jury, 
discussed  (per  Stephen  C.J.,  in  Chambers). 
The  plaintiff  in  an  action  under  the  Real 
Property  Act  complained  that  defendant 
^Tongfully  sought  to  obtain  a  certificate  of  title 
to  a  piece  of  land,  of  which  plaintiff  averred 
that  he  was  seised  in  fee,  or  otherwise  legally 
possessed.  The  defendant  in  his  first  and  second 
pleas  denied  those  allegations.  The  jury  found 
that  plaintiff  was  entitled  only  to  a  small  por- 
tion of  the  land,  and  the  defendant  to  the 
residue  : — Held,  that  the  issues  thus  raised  and 
found  were  divisible,  and  that  judgment  must 
be  entered  according  to  the  finding,  and  that  on 
those  parts  which  were  found  for  defendant  he 
was  entitled  to  costs,  to  be  deducted  from  those 
taxable  to  plaintiff.  Qucere,  as  to  the  applica- 
bility of  tke  principle  of  this  decision  to  pleas 
of  "not  guilty"  and  "not  possessed"  in 
squatting  actions.  Kearney  v  Bryan,  10 
S.C.R.  167. 


The  defendant,  in  the  third  and  fourth  pleas, 
set  up  titles  to  the  land  in  himself  by  sundry 
conveyances  derived  from  a  Crown  grant.  In 
this  he  failed ;  but  he  succeeded  in  showing 
possession  for  twenty  years  and  upwards,  in 
the  grantee  and  others  under  whom  he  claimed, 
of  that  portion  of  the  land  which  the  jury 
excluded  from  plaintiffs  claim  : — Held,  that  as 
defendant  had  failed  to  prove  the  title  by  oco- 
veyance  which  he  set  up,  the  third  and  fourth 
issues  must  be  found  for  the  plaintiff ;  but  leave 
reserved  to  the  defendant,  on  the  question 
whether  he  had  a  title  by  possession,  to  move 
to  enter  the  verdict  distributively,  according  to 
the  facts  found.     Ib^ 

Distributive  Issues — Trover — Amending  Poska 
— Acting  Judge.] — Where  a  plaintiff  sued  for 
several  horses  in  a,  count  in  trover,  specify- 
ing them  in  his  particulars,  and  recovered 
damages  only  for  one  : — Held,  that  the  defen- 
dant was  entitled  to  have  the  verdict  entered 
for  him  in  respect  of  the  other  horses.  The  trial 
having  taken  place  on  circuit  before  an  acting 
judge,  appointed  under  the  District  Court  Act 
s.  26,  whose  commission  was  at  an  end,  the 
court  amended  the  posiea.  Little  v.  Sanii- 
man,  1  N.S.W.  L.R.  263. 

Defendant  successful  on  one  Issue — Costs  as 
between  Attorney  and  Glient.] — 0.  sued  the 
borough,  who  were  altering  a  street,  in  a  first 
count  for  causing  sand  and  water  to  flow  on  his 
land,  and  in  a  second  count  for  trespass.  Plea, 
not  guilty  by  statute.  The  jury  found  for  the 
defendants  on  the  first  issue,  and  for  the  plaintiff 
on  the  second,  damages  one  farthing.  They 
also  expressed  their  opinion  the  action  should 
never  have  been  brought.  The  judge  refused 
to  certify  for  costs.  Nearly  every  one  of  the 
defendants'  witnesses  were  called  in  reference 
to  the  first  issue,  on  which  they  succeeded.  On 
appeal  from  the  prothonotary's  taxation  :— Held, 
that  the  defendants  were  not  entitled  to  the 
general  costs  of  the  action  : — Held,  also,  that  as 
the  defendants  had  not  succeeded  altogether  in 
the  action,  they  were  not  entitled  to  have  their 
costs  taxed  as  between  attorney  and  client  under 
22  Vict.  No.  12,  s.  9  :— Held,  further,  that  the 
prothonotary  should  allow  the  defendants  all 
costs  of  such  parts  of  the  pleaduigs,  briefs, 
counsels'  fees,  and  witnesses,  as  were  applicable 
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substantially  to  the  issues  on  which  they  suc- 
ceeded. OUive  V.  Borough  of  Waterloo,  3  N.S.  W. 
L.R.  26. 

(vii.)  Miscellaneous. 

Amendment  of  Pleadings — Privy  Council.] — 
Where  liberty  was  given  by  the  Privy  Council 
to  amend  pleadings  and  a  new  trial  ordered,  the 
«osts  of  the  amendment  of  the  pleadings  were 
directed  to  abide  the  event  of  the  new  trial. 
Williams  v.  Byrnes,  1  Moore  P.O.,  N.S.  154. 

Discontinuance  after  Sule  for  a  new  Trial.] — . 
The  plaintiff  obtained  a  verdict,  which  was  set 
aside,  and  a  new  trial  was  granted ;  he  then 
discontinued  the  action  : — Held  (Hargrave  J. 
dissentiente),  that  the  defendant  was  entitled  to 
all  the  costs  of  the  action,  except  those  only  of 
the  first  trial.  Blachman  v.  Mylecharane,  4 
S.C.R.  233. 

Amount  involved — Discretion  of  Judge.] — In  a 
case  involving  points  of  practice  but  chiefly 
contested  on  a  question  of  costs,  where  no 
principle  or  very  large  sum  is  involved,  and  the 
question  is  within  the  discretion  of  the  judge, 
the  Court  will  not  entertain  a  motion  for 
reviewing  the  decision  of  the  judge  as  to  costs, 
although  such  discretion  has  been  wrongly 
exercised.     Fanning  v.  Simmons,  5  S.C.R.  224. 

Settlement  cf  Action  in  order  to  deprive 
Attorney  of  his  Costs.] — The  Court  will  interfere 
in  a  summary  way  to  protect  the  attorney  for 
the  plaintiff  from  the  consequences  of  an 
arrangement  between  the  defendant  and  plain- 
tiff for  the  settlement  of  an  action,  where  the 
settlement  is  made  with  the  intention  of  pre- 
venting the  plaintiflPs  attorney  from  getting  his 
costs.  This  rule  was  acted  upon  in  a  case  where 
the  defendant,  after  verdict  against  him,  sought 
out  the  plaintiff,  who  was  a  pauper,  at  a  public- 
house,  and  got  him  to  make  the  settlement  at 
midnight,  in  a  not  very  satisfactory  manner. 
Blach  v,  Bayley,  8  S.C.R.  382. 

(5)  In  Particular  Cases. 

(i.)  Prohibition. 

Where  Judge  discharges  Rule  for  Want  of  Juris- 
diction.]— A  judge  in  Chambers  dismissing  an 
application  for  a  prohibition,  on  the  ground 


that  the  motion  being  made  in  term  time  he  has 
no  jurisdiction  to  entertain  the  application,  has 
power  to  grant  costs  by  virtue  of  his  general 
jurisdiction  over  the  subject  of  prohibition.  Ex 
parte  Nelson,  10  S.C.R.  182. 


(ii.)  Quo  Warranto. 

9  Anne,  c.  20.] — Costs  are  not  recoverable 
upon  a  judgment  of  quo  warranto,  except  by 
force  of  9  Anne,  c.  20,  and  that  statute  does 
not  apply  when  the  Attorney-General  is  the 
officer  by  whose  authority  the  information  is 
presented.     R.  v.  North,  4  S.C.R.  182. 

Void  Election.] — Rule  made  absolute  to  oust 
an  alderman  whose  election  was  clearly  invalid, 
without  costs,  it  appearing  that  his  disqualifica- 
tion was  due  to  the  neglect  of  the  Municipal 
Council  to  prepare  a  municipal  roll.  Ex  parte 
Byrne,  9  S.C.R.  176. 

And  see  Municipalities. 


(iii.)  Defamation, 

Libelr^Nominal  Damages — Certificate.] — The 
plaintifife,  in  an  action  of  libel  for  an  article  re- 
flecting severely  on  the  way  in  which  picnics  at 
their  pleasure  ground  were  conducted,  obtained 
a  verdict  for  one  farthing.  Thirty  witnesses 
were  called  for  the  plaintiffs,  and  twenty-five 
for  the  defendants.  The  evidence  was  very 
conflicting,  and  the  trial  lasted  eleven  days. 
The  judge  at  the  trial,  without  opposition 
on  the  part  of  the  defendants,  certified  for 
costs  under  the  District  Courts  Act,  sec. 
101.  The  defendants  subsequently  applied 
by  summons  for  the  judge  to  certify  under 
43  Eliz.  c.  6,  so  as  to  reduce  the  plaintiffs' 
costs  to  one  farthing.  The  judge  referred 
this  to  the  Pull  Court : — Held,  that  the  objects 
of  the  two  statutes  were  the  same — to  pre- 
vent actions  fit  for  the  inferior  courts  from 
being  brought  before  superior  tribvmals ;  held, 
therefore,  that  to  grant  a  certificate  under  the 
statute  of  Elizabeth  would  be  inconsistent  with 
the  previous  grant  of  the  certificate  under  the 
District  Courts  Act.  Moore  v,  Haynes,  2 
N.S.W.  L.R.  350. 

Slander — Nominal  Damages— Right  of  Plain- 
tiff to  his  Costs.]— The  plauitiff  in  an  action  of 


135 


COSTS. 


13« 


slander,  having  recovered  a  verdict  with  one 
farthing  damages,  obtained  a  certificate  from 
the  judge  under  section  101  of  the  District 
Courts  Act,  and  proceeded  to  tax  his  costs.  The 
prothonotary  declined  to  tax,  on  the  ground 
that  the  plaintiff,  having  recovered  less  than 
403.  damages,  was,  by  21  Jac.  1,  c.  16,  sec.  6, 
entitled  to  no  more  costs  than  damages  : — Held, 
that  although  the  section  of  the  statute  of 
James  was  in  force  in  the  colony  until  the  pass- 
ing of  the  Defamation  Act,  yet  the  Legislature, 
in  the  latter  Act,  by  putting  actions  for  slander 
and  for  written  libel  under  the  same  rules,  in- 
tended to  make  the  remedy  as  effective,  and  the 
consequences  to  the  defendant  as  extensive  in 
the  one  case  as  in  the  other ;  and  the  Court  held 
that  the  plaintifif  was  entitled  to  have  his  costs 
taxed.    Davies  v.  Harris,  4  N.S.W.  L.R.  315. 


(iv.)  Costs  of  Motions  and  Applications — Set-off. 

Cost  of  making  Jvdge's  Order  a  Bule  of  Court 
— Payment  before  Rule  obtahted.]  —  Where  a 
judge's  order  for  the  payment  of  certain  costs 
was,  upon  a  motion  made  in  ignorance  that  the 
costs  had  been  paid,  made  a  rule  of  court  with 
-  costs,  the  Court,  although  the  expenses  of  obtain- 
ing the  rule  had  been  incurred  before  the  money 
was  paid,  rescinded  the  rule.  Where  the  money 
ordered  by  the  judge  to  be  paid  is  paid  at  any 
moment  before  the  rule  is  obtained,  there  has 
not  been  a  disobedience  of  the  order  within  the 
meaning  of  the  9th  Supreme  Court  Rule  of  the 
28th  February,  1856.     In  re  Bedwell,  Knox  186. 

Interlocutory  Order  as  to  Costs  made  Rule  of 
Court — 8et-off.'\ — The  plaintiff  obtained  an  order 
of  the  presiding  judge  for  the  postponement  of 
the  trial,  which  order  directed  that  the  plaintiff 
should  pay  the  costs  of  the  postponement.  The 
action  was  afterwards  tried,  and  the  plaintiff 
obtained  a  verdict.  On  the  first  day  of  the 
following  term  the  Court,  on  the  application  of 
the  defendant,  made  the  order  of  the  judge  a 
rule  of  court,  but  directed  that  the  order  should 
lie  in  the  office  of  the  Supreme  Court  for  a  week. 
Within  the  week  the  plaintiff  moved  to  have 
the  order  rescinded,  on  the  ground  that  he  was 
•  entitled  to  set  off  the  costs  of  the  action,  which 
had  not  then  been  taxed,  against  the  costs  of 
the  interlocutory  order  : — Held,  that  the  appli- 
cation must  be  granted ;  because  the  applica- 


tion to  make  the  order  a  rule  of  court  was  an 
unnecessary  proceeding,  and  was  made  at  a 
time  when  the  defendant  was  aware  that  a  set- 
off existed  as  to  the  interlocutory  costs.  Ap- 
plication granted,  but  without  costs.  Srmgh' 
ton  V.  Vincent,  4  N.S.W.  L.R.  59 


(c)  Certificate  under  District  Courts  Act. 

Money  Paid  into  Court — Verdict  for  less  than 
£30.] — Where  in  an  action  in  the  Suprems 
Court  the  verdict  is  less  than  £30,  but  the 
amount  of  the  verdict  added  to  the  amount 
paid  into  court  is  greater  than  £30,  the  plaintiff 
is  entitled  to  his  costs  without  a  judge's  cer- 
tificate under  sec.  101  of  the  District  Courts 
Act  unless  there  has  been  a  tender  of  the  amount 
paid  into  court.  Barclay  v.  Manby,  1  S.C.R. 
346. 


Reason.] — In  an  action  for  malicious 
prosecution  brought  in  the  Supreme  Court, 
where  the  plaintiff  obtained  a  verdict  of  408. 
damages,  Stephen  C.J.  refused  a  certificate 
for  costs  under  the  District  Courts  Act  of  1858, 
sec.  101 — it  not  appearing  that  there  was  a 
"  sufficient  reason  "  for  suing  in  the  Supreme 
Court.  (Per  Stephen  C.J.)  The  ordinary 
cases  in  which  it  may  be  held,  under  the  enact- 
ment referred  to,  that  a  "sufficient  reason" 
existed  for  bringing  the  action  in  the  superior 
court,  so  as  to  entitle  the  plaintiff  to  his  costs 
although  the  amount  recovered  be  leas  than 
£30,  are— (1.)  Where  the  matter  in  contest  in- 
volves difficult  questions  of  law,  or  complicated 
questions  of  fact.  (2.)  Where  the  plaintiff, 
although  from  accidental  circumstances  estab- 
lishing a  caxise  of  action  comparatively  trivial, 
may  have  justly  expected,  and  in  fact  been 
entitled  to,  a  much  larger  sum  than  the  amount 
fixed  by  the  statute.  (3.)  Where  the  particular 
position  of  the  parties,  or  of  one  of  them, 
justifies  the  plaintiff  in  bringing  his  case  before 
the  superior  tribunal.  (4.)  Where  the  expense 
of  suing  in  the  District  Court,  having  regard 
to  the  residence  of  witnesses  or  the  like,  would 
have  been  greater  than  in  the'  Supreme  Court. 
Minehan  v.  Clarke,  9  S.C.R.  227. 

Complicated  Pleadings  and  Questio)is  of  Fact.] 
—In  an  action  brought  in  the  Supreme  Court 
by  a  land  owner  against  a  road  contractor,  on 
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two  gi'ounds,  and  in  respect  of  two  separate 
portions  of  plaintiff's  estate,  the  jury  found  for 
the  defendant  as  to  one  part  of  the  claim,  and 
for  the  plaintiff  as  to  the  other  part,  with  £10 
damages  : — Held  (per  Stephen  C.J.),  that  the 
plaintiff  was  entitled  to  a  certificate  for  costs 
under  the  District  Courts  Act  of  1858,  as  the 
pleadings  were  complicated,  and  raised  im- 
portant (Questions  of  law,  affecting  two  consider- 
able classes  in  the  community,  and  several 
issues  of  fact,  as  to  which  the  evidence  was 
very  conflicting,  but  such  as  afforded  the  plain- 
tiff sufficient  grounds  for  expecting  a  different 
result.     SUioart  v.  Caples,  9  S.C.R.  232. 

Lihtl — 40s.  Damages.} — In  an  action  for  libel 
by  a  magistate  against  the  proprietor  of  a  news- 
paper published  in  the  district  where  plain- 
tiff resided,  the  jury  having  given  a  verdict 
for  40s.,  Stephen  C.J.,  having  regard  to 
the  circimistances,  and  especially  the  position 
of  the  parties,  and  the  nature  of  the  imputa- 
tion, which,  though  not  serious,  amounted  to 
a  charge  of  partiality  in  the  administration  Of 
justice,  granted  a  certificate  for  costs.  Fuller  v. 
Weston,  9  S.C.R.  268. 

Reconsideration  by  Judge.] — A  judge,  although 
he  has  refused  at  the  conclusion  of  a  trial  to 
certify  for  costs  under  the  District  Courts  Act, 
may  afterwards  reconsider  his  decision  and 
grant  a  certificate.  Per  Paucett,  J.  This  course 
ought  not  to  be  followed  on  light  grounds, 
and  only  when  new  materials  are  brought 
forward  sufficient  to  give  a  new  complexion  to 
the  case.  Lane  v.  Mayor,  &c.,  of  Ooulhum, 
10  S.C.R.  108. 

No  Appeal.] — No  appeal  lies  to  the  court 
from  the  decision  of  a  judge,  under  the  101st 
section  of  the  District  Courts  Act  of  1858. 
Siddons  v.  The  New  South  Wales  Shale  and  Oil 
Company,  12  S.C.R.  364. 

Assault — Plea  of  Justification — 22  tS;  23  Gar. 
II.  c.  9,  s.  135 — Practice.] — Where  a  plea  of 
justification  is  filed  in  an  action  for  an  assault, 
it  is  not  necessary  for  a  judge  to  give  a 
certificate  for  costs  under  the  Act  22  &  23 
Car.  II.,  c.  9,  s.  135,  in  order  to  entitle  the 
plaintiff  to  more  costs  than  damages.  Semhle, 
that  the  Act  22  &  23  Cai-.   II.,  c.  9,  is  in 


force  in  the  colony.   Major  v.  Bullock,  1  N.S.  W. 
L.R.  139. 


II.     Costs   in   Equity   and    Ecclesiasticai, 
Jurisdictions. 

(o)  Generally. 

Costs  occasioned  hy  Party  obtaining  Warrant 
and  not  attending.] — Costs  and  expenses, 
awarded  by  the  Master  to  party  attending  on 
a  warrant  issued  by  the  opposite  party  but 
not  duly  attended  by  them,  ordered  by  the  court 
to  be  paid  within  fourteen  days.  Macarthur  v. 
Began,  6  S.C.R.  Eq.  49. 

Costs  of  Appointment  of  New  Solicitor.] — On 
the  decease  of  defendants'  solicitor  plaintiff 
moved  for  an  order  to  compel  them  to  appoint 
another,  or  that  process  might  be  served  on 
them  personally.  The  motion  was  ordered  to 
stand  over  to  a,  certain  date,  defendants  to 
be  served  personally  with  notice.  On  the 
motion  coming  on,  it  appearing  that  the  defen- 
dants had  in  the  meantime  appointed  a  solicitor, 
the  court  ordered  the  costs  of  the  motion  to  be 
costs  in  the  cause  to  all  parties.  Nicholson  v. 
Swan,  7  S.C.R.  Eq.  24. 

(6)  Appeal  for  Costs. 

The  statute  4  Vict.  No.  22,  s.  21,  gives  a  right 
of  appeal  for  costs  only  which  the  Full  Court  is 
bound  to  entertain.  (Milford  J.  dissentiente). 
Dightv.  Gordon,  3  S.C.R.  Eq.  62. 

Death  of  Party.] — Application  by  representa- 
tives of  deceased  defendant,  for  costs  incurred 
before  the  court  below,  in  a  case  where  the 
Privy  Council  had  dismissed  the  bill  with  costs. 
The  defendant  had  died  before  the  appeal,  and 
there  had  been  no  revivor  : — Held,  no  jurisdic- 
tion to  award  costs.  Purves  v.  Attorney-General, 
2  S.C.R.  Bq.  7. 

Ecclesiastical  Appeal.]  —  Decree  ordering 
plaintiff  to  pay  defendants'  costs,  she  being 
successful  in  a  suit  instituted  against  them 
for  probate,  reversed  on  appeal  as  to  the  costs. 
No  costs  of  suit,  or  of  the  appeal  given  on 
either  side.  Marsh  v.  Patten,  7  S.C.R.  Eq.  90 
and  see  post  (Security  for  Costs). 
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III.    Costs  in  District  Court— See  District 
Court. 

IV.    Costs  in  other  Jurisdictions— See 


"V.  Taxation. 

(a)  Duties  of  Prothonoianj. 
The  rule  for  the  prothonotary  on  taxation  is 
that  he  should  tax  on  each  issue  the  costs  of 
the  party  succeeding  on  that  issue.     Wilson  v. 
M'Bean,  7  S.C.R.  103. 

Order  not  Confii-med — Bule  Nisi.'] — The  pro- 
thonotary may  refuse  to  tax  the  costs  awarded 
by  an  order  of  a  single  judge  which  has  not 
been  confirmed  by  the  Full  Court.  Ex  parte 
M'Shane,  1  S.C.R.  N.S.  10. 

In  a  rule  nisi  to  compel  the  prothonotary  to 
tax  costs,  it  is  not  necessary  to  call  on  the  pro- 
thonotary to  show  cause.    lb. 


as    their    custodian. 
S.C.R.  9. 


Bigney   v.    Dangar,    2 


(6)  What  Costs  Allowed. 

Principles  on  which  Court  will  Reverse  Pro- 
thonotary's  Decision  —  Counsel's  Fees  —  Third 
Counsel.'] — The  fee  given  to  counsel  with  his 
brief  should  be  such  as  may  reasonably  be  con- 
sidered a  sufficient  remuneration,  having  regard 
to  the  difficulty  and  importance  of  the  case, 
and  the  probable  period  of  its  duration ;  and 
if  the  case  occupies  in  any  instance  much 
more  time  than  could  have  been  fairly  antici- 
pated, some  increase  to  the  fee  originally  marked 
on  the  brief  is  sanctioned.  On  motion  to  review 
the  taxation  of  costs,  the  Court  will  not  inter- 
fere with  the  prothonotary's  discretion  as  to 
the  amount  allowed  or  disallowed,  unless  it  is 
considerable  or  some  important  principle  is 
involved.  The  expense  of  a  third  counsel 
was  allowed  in  an  intricate  squatting  action,  in 
which  the  question  of  derivative  title  and 
ancestral  possession  was  in  issue,  and  where 
nice  questions  of  evidence  were  likely  to  arise, 
and  where  many  witnesses  and  many  documents 
required  examination.  The  costs  of  a  witness 
who  produces  documents  will  be  allowed, 
although  no  notice  to  admit  has  been  given, 
M-here  the  documents  themselves  must  be  pro- 
duced, and  the  witness's  presence  is  necessary 


Party  and  Party— Counsel's  Fees.]— A  fee  to 
counsel  for  conference  on  a  plea  may  in  some 
cases  be  allowed  on  taxation  of  costs  as  between 
party  and  party.  Turner  v.  Lance,  2  S.C.R. 
159. 

Survey  of  Land.]— The  successful  party  on 
taxation  will  not  be  allowed  the  expenses  of 
making  a  survey  of  the  land  in  dispute,  prepara- 
tory to  the  making  of  a  plan  for  use  at  the 
trial.  Walker  v.  Buchanan,  3  S.C.R.  126,  and 
Hay  V.  Cameron,  p.  126  (note  a.) 

Admission  of  Documents — Judge's  Notes — 
CoJisultation— Settling  Pleas.]— The  Prothono- 
tary had  disallowed  the  costs  of  twelve  subpoenas 
and  sixteen  copies  and  services  of  the  same  on 
F.  and  on  the  holders  of  certain  promissory 
notes  whom  the  defendant's  solicitor  thought  it 
might  be  expedient  to  call  to  produce  the  said 
notes  at  the  trial,  "to  prove  indebtedness  if 
denied,  or  to  check  other  testimony"  : — Held, 
properly  disallowed,  as  defendant's  attorney 
should  have  given  the  usual  notice  imder  sec. 
92  of  the  Common  Law  Procedure  Act,  17 
Vict.  No.  21,  to  inspect  such  notes  and  admit 
copies ;  and  on  the  further  groimd  that  the 
subpoenas  were  unnecessary,  as  defendant  might 
have  obtained  the  same  argumentative  advant- 
age from  admitted  copies  of  the  notes  as 
from  the  originals. — Held,  also,  that  in  a  case 
where  a  rule  nisi  is  obtained  only  on  the  ground 
that  on  the  finding  of  the  jury  the  verdict 
should  be  entered  for  the  plaintiff,  costs  of 
judges'  notes  are  properly  disallowed. — Held, 
further,  that  costs  of  consultations  by  defen-  ' 
dant's  counsel  were  properly  disallowed,  as  also 
costs  of  instructing  junior  coimsel  to  settle  pleas. 
(Per  Hargrave  J.,  in  Chambers.)  Levy  v.  Smith, 
5  S.C.R.  400. 

Drawing  and  Copy  of  Brief] — Where  there 
were  five  separate  actions  against  five  insurance 
companies  by  the  same  plaintiff,  the  question  in 
each  being  the  same,  and  (except  as  to  the 
evidence  of  the  execution  of  each  policy)  the 
witnesses  being  the  same : — Held,  that  the 
plaintiff's  attorney  was  entitled  to  charge  each 
defendant  with  the  drawing  and  copy  of  brief. 
Tucher  v.  Graliam,  8  S.C.R.  341. 
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Prothonotary's  Jurisdiction.]  —  The  pro- 
thdnotary  in  taxing  costs  has  no  jurisdiction  to 
inquire  into  questions  as  to  an  attorney's  negli- 
gence. Where  he  disallowed  cerlaui  charges 
for  proceedings  in  the  District  Court  in  an 
action  which  involved  a  question  of  title  to 
land,  on  the  ground  that  they  were  useless,  a 
review  of  taxation  was  ordered.  In  re  James, 
10  S.C.R.  336. 

Allowance  of  three  Counsel — Action  Settled.] 
— Where  two  Queen's  counsel  were  employed 
in  an  action  in  which  a  verdict  was  entered  for 
the  plaintiff  by  consent,  with  £950  damages,  the 
Cdurt  on  a  reference  from  the  chief  clerk,  the 
prothonotary  being  under  suspension,  allowed 
a  fee  for  a  junior  counsel.  Sandeman  v. 
Hinton,  1  N.S.W.  L.R.   50. 

Ex  parte  Injunction — Medical  Witnesses.] — In 
an  action  for  a.  nuisance,  plaintiff  is  entitled, 
on  succeeding  in  the  action,  to  be  allowed  on 
taxation  his  costs  of  obtaining,  ex  parte,  an 
interim  injunction. — Expenses  paid  to  medical 
witnesses  resident  in  town  also  allowed.  Carter 
V.  Cox,  1  N.S.W.  L.B.  95. 

Costs  of  Commission  —  Witness  afterwards 
ISxamined  at  Trial.] — The  costs  of  examining  a 
witness  on  commission  in  another  colony  will 
be  allowed,  notwithstanding  that  the  witness 
afterwards  came  to  Sydney  of  his  own  accord, 
and  was  present  at  the  trial.  Zeplin  v. 
N.  German  Ins.  Co.,  I  N.S.W.  L.R.  204. 

Maintenance  Money.] — The  plaintiff,  a  ship's 
captain,  resident  in  England,  contracted  in 
Sydney  on  26th  of  January  to  sail  the  defen- 
dant's barque  to  England  and  back.  Such 
voyage  would  take  at  least  eight  months.  He 
was  to  be  paid  partly  by  wages  and  partly  by 
the  profit  he  would  make  on  victualling  himself 
and  crew  at  certain  rates.  The  defendant  dis- 
missed him.  on  24th  February.  A  writ  for 
wrongful  dismissal  was  issued  on  26th  February. 
The  action  was  tried  on  I5th  August,  resulting 
in  a  verdict  for  plaintiff  with  damages  £342. 
No  allusion  was  made  at  the  trial  to  the 
expenses  of  plaintiff  whilst  detained  in  Sydney, 
nor  were  any  damages  specified  for  the  loss  of 
his  free'  keeping  on  the  barque.  On  taxation 
the  prothonotary  allowed  him  a  guinea  a  day 


for  203  days,  from  24th  February  to  14th  Sep- 
tember, as  maintenance  money  : —  Held,  on 
appeal,  that  as  there  was  nothing  to  show  that 
the  jury  gave  any  damages  in  respect  of  the 
loss  of  free  keep,  the  Court  would  not  interfere. 
Semble,  if  any  damages  had  been  so  specified 
they  ought  to  be  deducted  from  the  guinea  a 
day.  Maintenance  costs  are  allowed  in  three 
classes  of  actions  : — (1.)  When  the  action  is  not 
one  of  wrongful  dismissal.  (2.)  When  it  is  for 
cash  wages  only.  (3.)  Where  the  time  of  pro- 
posed service  expires  before  the  day  of  trial. 
In  other  cases  of  wrongful  dismissal  the 
damages  allotted  for  the  loss  of  board  must 
be  subtracted  from  the  subsistence  money  given 
on  taxation  ;  and  great  caution  should  be  exer- 
cised in  allowing  maintenance  costs.  Harvey  v. 
Moan,  2  N.S.W.  L.R.  267. 

Cost  of  Preparing  Brief —No  Notice  of  Trial.] 
— Special  circumstances  may  entitle  a  defendant 
to  cos'ts  of  instructions  for  brief,  drawing  and 
copy,  although  no  notice  of  trial  has  been  given. 
(Martin  C.J.  dissentiente.)  Shepherd  v.  St. 
Baker,  2  N.S.W.  L.R.  129. 

Refreshers  to  Counsel  not  in  Court.  ] — The  junior 
counsel  conducted  the  case,  which  lasted  more 
than  two  days.  The  senior  counsel  was  not  in 
court  at  all,  and  the  prothonotary  disallowed 
his  refreshers  : — Held  (per  Martin  C.  J.,  and 
Manning  J. ;  Windeyer  J.  dissentiente),  that  the 
refreshers  must  be  allowed.  Herbert  v.  Blunt, 
2  N.S.W.  L.R.  273. 

Three  Counsel.] — In  an  action  for  libel  which 
lasted  nearly  nine  days,  the  fees  of  three  counsel 
were  allowed  by  the  prothonotary.  The  Court 
refused  to  review  the  taxation.  There  is  no 
inflexible  rule,  but  the  fees  of  three  counsel,  as 
between  party  and  party,  ought  only  to  be 
allowed  in  exceptional  cases.  Ooode  v.  Onslow, 
2  N.S.W.  L.R.  278. 

Costs  of  attendance  of  Toum  Witnesses — Costs  of 
qualifying  Witnesses — Maps  and  Plans.] — Pay- 
ments made  to  town  witnesses  (other  than 
physicians,  surgeons,  and  attorneys)  for  their 
attendance  at  the  trial,  and  payments  made 
to  witnesses  for  qualifying  themselves  to  give 
evidence,  will  not  be  allowed  on  taxation.  The 
same  rule  was  held  to  apply  where  the  action 
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was  for  compensation  for  land  resumed  by  the 
Government,  and  the  witnesses  had  inspected 
the  land  and  made  surveys,  calculations,  and 
valuations  for  the  purpose  of  qualifying  them- 
selves to  give  evidence.  The  allowance  or 
disallowance  of  costs  of  the  preparation  of  maps 
and  plans  is  in  the  discretion  of  the  prothonotary. 
Lmas  V.  Lackey,  4  N.S.W.  L.R.  28. 

VI.  Security  fob  Costs. 

Next  Friend — Insolvent — Married  Woman.} — 
A  person  pending  his  insolvency  cannot  act  as 
the  next  friend  to  a  married  woman  without 
giving  security  for  costs.  Otherwise  after  certifi- 
cate granted.  Frazer  v.  Kearney,  11  S.C.R. 
Eq.  35. 

Costs  of  Next  Friend.] — A  suit  allowed  to  be 
stayed  only  on  an  undertaking  by  the  parties 
to  pay  the  costs  incurred  by  the  next  friend  of 
the  other  plaintiff  in  prosecuting  the  suit.  Barry 
v.  Thurlow,  2  S.C.R.  Eq.  99. 


COTTON  ACT— 26  Vict.  No.  1. 


COUNTERFEIT  COIN— te  Criminal  Law. 


COVENANT— 5'ee  Bill  of    Sale— Contract 

— Landlord  and  Tenant — Mortgage — 

Vendor  and  Purchaser. 


CREDITOR. 

Administration  Action   hy.] — See  Executor 
AND  Administrator. 

Letters  of  Administration  to.) — See  Ecclesias- 
tical Law. 

In  Insolvency  Proceedings.'] — See  Insolvency. 


CREDITOR'S  REMEDIES  ACTS,  3  Vict.  No. 
18;  19  Vict.  No.  12— See  Judgment. 


CRIMINAL  LAW. 

Statutes. 

Criminal  Law  Amendment  Act  of  1883,  46 
Vict.  No.  17,  of  which  see  particularly 
Schedule  I.  Repeal  of  Acts. 

The  following  enactments  sections  are  not 
repealed : — 

7  Geo.  IV.  c.  64,  ss.  4,  5,  6  (Coroners). 

9  Geo.  IV.  c.  31,  ss.  8  and  32  and  part  of  22 
{See  Ol.  Stat.  L  478). 

I  Vict.  c.  88  (Piracy). 

II  Vict.  No.  34  ss.  5  and  6  (Transportation). 

12  &  13  Vict.  u.  96  (Admiralty). 

13  Vict.  No.  5  (Negligent  Driving). 

31  Vict.  No.  25  (Treason  Felony). 

32  Vict.  c.  10  (Prisoners'  Removal). 

6  &  7  Vict.  c.  34  (Offenders'  Apprehen- 
sion). 

14  Vict.  No.  7  (Offenders'  Apprehension). 

42  Vict.  No.  9  (Offenders'  (Felons')  Appre- 
hension). 

42  Vict.  No.  13  (Offenders'  (Felons')  Appre- 
hension). 

And  See  Justices,  Medical  Witnesses, 
Police,  and  other  Acts  under  special  headings. 

A.  OFFENCES. 
I.  Abduction. 

II.  Arson  and  Burning. 

III.  Assault    and    Battery.— fe   XIX. 
Murder  and  Offences  against  the  Person. 

IV.  Bigamy. 
V.  Bribery. 

VI.  Concealment  of  Birth. 

VII.  Disorderly  House. 

VIII.  Embezzlement  and  Frauds. 

IX.  False  Pretences  and  Cheats. 

X.  Felons  Apprehension  Act  (Offences 
Against.) 

XL  Forgery. 


1,45 
XII, .  CtAMisG—See  Gamikg. 

XIII.  Illbgally  Using. 


XIV.  Insolvency  Acts  (Offences  Against). 
— See  Insolvency. 

XV.  Intekfekence  with  Administration 
OF  Justice. 

XVI.  Larceny  and  Receiving. 

(a)  What  amounts  to  a  Taking. 

(b)  What  is  the  Subject  of  Larceny, 
(o)  By  Bailee  (22  Vict.  No.  9). 

(d)  Procedure. 

(e)  Allegation  and  prooj  of  Ownership  of 

Property. 

(/■)  Receivers. 

ig)  Larceny  in  a  Dwdlinghouse  to  the 
valiie  of  £5. 

{h)  Offences  under  Cattle  Stealing  Preven- 
vention  Act  (17  Vict.  No.  3),  and  see 
ante  XIII.  Illegally  Using. 

(/)  Evidence. 

XVII.  liisEL—See  Defamation. 

XVIII.  Malicious  Injubibs  to  Property. 

XIX.  Murder,  Manslaughter,  and  other 
Offences  against  the  Person. 

(a)  Murder  and  Manslaughter, 

(b)  Suicide. 

(c)  Assault,  Battery,  Wounding,  die. 
{d)  Robbery, 

(e)  Rape  and  Attempts  to  Commit  Rape, 
(/)  Abusing  girls  under  10  years  of  age. 
(g)  Abusing  girls  vnder  12  years  of  age. 
(h)  Indecent  Assault. 
(i)  Sodomy  and  Bestiality. 

XX.  Perjury,  False  Oaths  and  Declara- 

tions. 

XXI.  Personation. 

XXII.   Seas — Offences  on  the  High  Seas. 

XXIII.  Threats  and   Menaces— Demanding 
Money,  &c.,  By. 
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B.  PROCEDURE  AND  PRACTICE. 
I.  Information. 
(a)  Form  of. 
(6)  Amendment. 

n.  Trial. 

(a)  Notice  to  Produce. 

(b)  Jury. 

(c)  Pleas, 

(d)  Prosecution  and  Defence. 
(e)   Witnesses. 

(f)  Summing  up, 
(g)  View. 

(h)  Conduct  of  Judge. 
(i)  Venire  de  novo. 

III.  Evidence. 

(a)  Competency  of  Persons, 
(h)  Depositions, 

(i.)  Of  Persons  since  De- 
ceased. 

(ii.)  Of  Persons  who  cannot 
be  Present. 

,(iii.)  Of  Prisoner  atprelimi- 
nary  Inquiry. 

(c)  Confessions. 

(i.)  Threat  0^- Inducement. 

(ii.)  Prisoner's  Statement 
under  11  tb  12  Vict. 
c.  42,  g.  18. 

{d)  Dying  Declarations. 

(c)  In  other  Cases. 

IV.  Sentence  and  Punishment. 

V.  Appeal  and  New  Trial. 

(a)  Reservation  of  Special  Case  for 
Supreme  Court. 

(i.)   When  Points  to  be  Re- 
served. 

(ii.)  Practice. 

(iii.)  Objection  to  Reception 
of  Evidence. 

(iv.)  Sentence. 
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(J)  New  Trial. 
(c)  Privy  Council  Appeals. 
VI.  Recognizances. 

A.  OFFENCES. 
I.  Abduction. 

Utegitimate  OauglUer  taken  out  of  Possession 
of  Putative  Father  without  his  Consent — Consent 
of  Mother.] — The  first  count  of  an  information 
charged  the  defendant  with  taking  a  girl  under 
the  age  of  sixteen  years  of  age  out  of  the  pos- 
session of  R.  P.,  her  father.  The  second  count 
charged  him  with  taking  her  out  of  the  posses- 
sion of  R.  P.,  he  having  the  lawful  care  and 
possession  of  the  girl.  The  girl  was  the  illegiti- 
mate daughter  of  R.  P.,  and  had  always  lived 
in  his  house  and  under  his  charge  up  to  the  time 
of  the  abduction.  He  never  consented  to  her 
leaving  with  the  defendant.  But  her  mother, 
who  also  lived  in  the  same  house,  had  consented 
to  her  being  married  to  the  defendant,  and  had 
signed  a  docximent  to  that  effect.  The  defend- 
ant was  found  guilty : — Held,  that  the  convic- 
tion was  good  on  both  counts.  R.  y.  Kingsbury, 
9  S.C.R.  278. 

II.  Arson  and  Burning. 

Outhouse.] — A  shed  had  been  erected  for  a 
privy  in  the  following  manner  : — At  each  corner 
a  paling  stick  was  placed,  the  upper  end  of 
which  was  forked  and  supported  sheets  of  bark 
as  a  roof.  The  sides  were  composed  of  bushes ; 
the  seat  rested  on  two  stakes  driven  into  the 
ground.  There  was  no  door  but  merely  an 
entrance.  The  privy  was  distant  about  seven- 
teen or  eighteen  yards  from  the  house,  and  there 
was  no  fence  between  them  : — Held,  on  a  con- 
viction for  setting  fire  to  such  a  shed,  that  it  was 
an  "outhouse"  within  the  meaning  of  1  Vict, 
c.  89,  sec.  3.  R.  v.  Stallion  1  Mood  C.C.  389 
foUoT^ed.    R.  V.  Willcox,  3  S.C.R.  156. 

f 
Dwelling- House.] — A  tent  ordinarily  occupied 

as  a  sleeping  place  is  a  dwelling-house  for  pur- 
poses of  arson.    R.  v.  Storn,  5  S.C.R.  26. 

III.  Assault  and  Battery. 

See  post  XIX.,  Murder  and  Offences  against 
THE  Person, 


IV.  Bigamy. 

Where  Second  Wife  herself  commits  Bigamy.] — 
It  is  no  defence  to  a  charge  of  bigamy  that  the 
second  wife  was,  in  going  through  the  form  of 
marriage  with  the  prisoner,  herself  committing 
bigamy.  R.  v.  Allen,  L.R.  1  C.C.R.  367  fol- 
lowed.   R.  V.  Saunders,  1  N.S.W.  L.R.  324. 

Absence  for  Seven  Tears — Burtlien  of  Proof.] — 
On  the  trial  of  the  prisoner  for  bigamy,  it  was 
proved  that  he  had  lived  apart  from  his  wife 
for  more  than  seven  years,  and  that  he  then 
married  again  : — Held,  that  the  burthen  of 
proof  that  the  prisoner  knew  that  his  wife  was 
alive  at  the  time  he  contracted  the  second 
marriage,  lay  on  the  Crown.  R.  v.  Curgerwen 
L.R.  1  C.C.R.  1  followed.  R.  v.  Greed,  2 
N.S.W.  L.R.  84. 

Evidence  of  Knowledge  that  First  Wife  is  A  live.  ] 
— At  the  trial  of  the  prisoner  on  a  charge  of 
bigamy,  it  appeared  that  the  first  marriage  was 
solemnized  in  England  in  1836,  and  the  second 
in  Tasmania  in  1852.  That  the  prisoner  received 
letters  from  his  family  in  England  up  to  the 
time  of  his  second  marriage  ;  and  that  the  pri- 
soner's brother  came  out  to  Tasmania,  from 
the  place  where  his  wife  was  living,  only  a  few 
months  before  his  second  marriage.  That  in 
1851  he  received  a  letter  from  his  mother  in 
England,  speaking  generally  about  the  family 
and  of  the  prisoner's  constant  neglect  of  their 
correspondence  ;  and  that  statements  had  been 
made  by  the  prisoner  after  his  second  marriage 
justifying  or  excusing  the  act  on  grounds  shown 
to  be  false,  such  as  that  he  was  married  to  his 
first  wife  at  a  Portuguese  chapel,  and  merely  to 
save  appearances,  as  she  had  previously  been 
living  with  him  as  his  mistress.  On  another 
occasion,  a  woman  having  asserted  in  the 
prisoner's  presence  that  she  could  prove  that  his 
first  wife  was  alive,  the  prisoner  did  not  deny 
the  fact,  but  stated  that  she  had  been  his 
mistress : — Held,  that  the  above  facts  were 
sufiicient  evidence  that  the  prisoner  at  the  time 
of  the  second  marriage  knew  that  his  first  wife 
was  alive  : — Held,  also,  that  notwithstanding 
the  offence  was  committed  in  Tasmania,  where 
the  bigamous  marriage  took  place,  the  Supreme 
Court  had  jurisdiction  under  the  Act  9  Geo.  IV. 
c.  31,  B.  22,  to  try  the  case  : — Held,  also,  that 
on   argument    before   the    Supreme    Court   of 
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reserved  criminal  cases  one  counsel  only  will  be 
heard  on  either  side.    B.  v.  Packer ,  3  S.C.R.  40. 

Evidence — Admission  by  Pnsoner  of  Correct- 
1USS  of  Certificate.] — The  prisoner,  charged  with 
bigamy,  on  being  shown  a  document  purporting 
to  be  a  certificate  of  his  marriage,  admitted  that 
he  had  written  his  name  on  the  paper,  and  said 
that  the  document  wasperfectly  correct : — Held, 
that  the  document  was  admissible  in  evidence, 
not  as  a  certificate  of  the  person  who  performed 
the  marriage  ceremony,  but  as  an  admission  by 
the  prisoner.    B.  v.  Sogerson,  9  S.C.R.  234. 

Foreign  Maii-iage.] — Sec.  14  of  the  Queens- 
land Marriage  Act,  28  yict.  No.  15,  enacts 
that  the  original  certificate  of  a  marriage  shall 
be  transmitted  to  the  district  registrar.  And 
by  sec.  24,  the  copy  of  the  registry  of  any 
marriage  in  the  office  of  the  Registrar-General 
shall  be  received  in  evidence  of  the  fact  of  such 
marriage  having  been  duly  celebrated  : — Held, 
on  the  trial  of  the  prisoner  for  bigamy,  that  a 
copy  of  the  marriage  certificate,  under  the  hand 
of  the  Registrar-General  for  Queensland,  on 
proof  of  his  signature,  was  rightly  admitted  to 
prove  the  prisoner's  marriage  in  that  colony. 
S.  V.  Davis,  1  N.S.  W.  L.R.  110. 

V.  Beibeey. 

Member  of  Parliament.] — An  attempt  to  bribe 
a  member  of  Parliament  is  a  misdemeanour  at 
a  common  law.     M.  v.  White,  13  S.C.R.  322. 

VI.    CONCEAIiMENT  OP  BlETH. 

Accessory. — On  the  trial  of  a  mother  and  a 
daughter  for  the  murder  of  the  infant  child  of 
the  latter,  the  jury  acquitted  both  prisoners  of 
murder,  and  found  the  daughter  guilty  of  the 
misdemeanour  of  concealing  the  birth  of  her 
child,  and  the  mother  of  being  an  accessory  by 
aiding  and  assisting  her  daughter  : — Held,  that 
the  mother  was  wrongly  convicted.  There 
cannot  be  an  accessory  to  a  misdemeanour.  R. 
V.  Wright,  9  ,C.  &  P.  754,  followed.  B.  v. 
Harrison,  9  S.C.R.  58. 

Emdence.]—\J-^oxi.  an  information  for  infanti- 
cide a  prisoner  was  found  guilty  of  concealment 
of  birth.  The  evidence  as  to  the  concealment  was 


as  follows  : — Two  hours  after  her  confinement 
the  prisoner  showed  her  mistress  the  after- 
birth, asserting  that  it  was  a  tumour  which  had 
grown  in  her  side,  and  in  answer  to  questions 
by  her  mistress  and  a  surgeon  denied  there  was 
anything  else  the  matter  with  her.  A  constable 
was  then  sent  for,  and  to  him  the  prisoner 
denied  she  had  been  confined.  On  being 
requested  by  him  to  get  out  of  bed  she  did  so, 
taking  the  bedclothes  with  her,  and  sitting  in  a 
chair  with  the  bedclothes  wrapped  round  her. 
No  child  being  found  in  the  bed,  the  prisoner 
was  asked  to  go  back  to  bed.  In  doing  so  she 
admitted  to  her  mistress  that  she  had  been  con- 
fined, and  at  the  same  time  the  dead  body  of 
the  child  rolled  out  from  the  bedclothes  which 
had  enveloped  the  prisoner  : — Held,  on  point 
reserved,  that  there  was  evidence  to,  go  to  the 
jury  of  a  secret  disposition  of  the  body  within 
the  meaning  of  the  Act.  Conviction  upheld. 
B.  V.  Narden,  12  S.C.R.  160. 

VII.    DiSORDEELY  HoUSE. 

If  a  house  is  kept  as  a  brothel,  the  persons 
keeping  it  are  indictable,  even  it  it  is  not 
conducted  in  a  disorderly  manner,  or  in  such  a. 
way  as  to  be  a  nuisance  to  the  neighbourhood. 
B.  V.  Hill  and  Tighe,  I  N.S.W.  L.R.  201. 


VII.  Embezzlement  and  Pkauds. 
(a.)  By  Clerics  or  Servants. 

What  is.] — On  the  trial  of  a  prisoner  on  the 
charge  of  larceny  of  goods,  it  appeared  that  he 
had  been  intrusted  with  the  goods  to  sell.  He 
had  sold  part  of  the  goods  and  retained  the 
money  which  he  had  received  : — Held,  that,  on 
the  information,  the  prisoner  could  not  be  con- 
victed of  embezzling  the  money  which  he  had 
received  from  the  sale  of  the  goods.  B.  v. 
Mahomet,  2  N.S.W.  L.R.  89. 

Upon  the  trial  of  a  prisoner  for  embezzlement, 
the  jury  were  told  that  it  was  not  necessary  for 
them  to  find  that  the  prisoner  took  any  particu- 
lar sum  on  any  particular  day  :— Held,  that  the 
direction  was  right.  B.  v.  Oriffin,  1  S.C.R. 
N.S.  87. 

Proof  of  Embezzlement:] — The  prisoner  was 
convicted  of  embezzlement.  It  appeared  at  the 
trial  that  he  was  not  an  ordinary  clerk  oir 
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servant  of  the  prosecutor,  nor  was  he  in  any  way 
in  regular  employment.  He  was  apparently 
an  idler  who  was  willing  to  do  occasional  jobs 
for  the  sake  of  a  few  shillings.  The  prosecutor 
had  employed  him  as  a  messenger  and  as  a 
collector  some  eight  or  twelve  times  during  the 
six  months  pribr  to  the  embezzlement,  and  had 
on  each  occasion  givenhimmoneyfor his  services. 
The  payments  were  not  regulated  by  any  special 
agreement  nor  according  to  scale,  but  had  been 
made  according  to  the  prosecutor's  own  esti- 
mate of  the  value  of  the  trouble  involved.  On 
the  occasion  of  the  instruction  to  collect  the 
moneys  which  the  prisoner  had  appropriated, 
nothing  had  been  said  on  the  subject  of  re- 
mimeration,  but  the  prosecutor  swore  that  he 
intended  to  give  the  prisoner  the  same  amount 
as  he  had  given  him  a  week  previously  for  a 
similar  collection  from  the  same  debtor  : — Held, 
that  the  facts  proved  did  not  show  that  the 
relationship  of  master  and  servant  existed  at 
the  time  of  the  appropriation  of  the  moneys. 
The  conviction  was  quashed,  if.  v.  Wilford, 
S.M.H.  9th  December,  1876. ; 

Description  oj  Employer.'] — The  prisoner  was 
described  as  clerk  to  A.,  B.,  and  others,  carry- 
ing on  business  under  the  name  and  title. of 
the  N.S.W.  Auxiliary  Bible  Society;  and  the 
property  embezzled  was  described  as  having 
been  received  for,  and  in  the  name,  and 
on  the  account  of  the  said  A.,  B.,  and  others, 
carrying  on  business  under  the  name  and  title  of 
the  N.S.W.  Auxiliary  Bible  Society.  By  rule  3 
of  the  society,  each  subscriber  of  one  pound 
sterling  annually  shall  be  a  member,  and  each 
benefactor  of  ten  pounds  sterling  shall  be  a  life 
member.  By  rule  4,  the  committee  are  to  be 
"members."  By  rule  5,  one-fourth  of  the 
committee  are  to  retire  annually.  The  trea- 
surer and  other  officers  were  appointed 
amiually,  at  a  meeting  of  subscribers.  The 
prisoner  was  appointed  by  the  committee 
in  September,  1859.  The  embezzlement  took 
place  in  1860.  A.  had  paid  his  annual  subscrip- 
tion, but  B.  who  was  a  life  member,  had  not : — 
Held,  that  both  A.  and  B.  were  members  of  the 
committee,  and,  as  such,  members  of  the  society: 
and  that  they  carried  on  business  either  as  mem- 
bers of  the  society  or  of  the  committee,  and  that  the 
information  was,  therefore,  good.  B.  v.  Morri- 
son, 1  S.C.R.  322. 


A  member  of  a  friendly  society  constituted" 
under  the  Friendly  Societies  Act,  17  Vict.  No. 
26,  and"  its  financial  secretary,  was  convicted 
of  having,  as  servant  of  the  trustees  of  the 
society,  embezzled  certain  moneys  of  the  society 
received  by  him  as  such  servant.  According  to 
the  practice,  and,  it  would  seem,  the  rules  of 
the  society  (duly  certified  under  the  Act),  the 
financial  secretary  was  elected  by  the  vote  of 
the  majority  of  the  members  present.  The 
trustees  at  such  election  would  only  have  their 
votes  as  members  of  the  society.  It  was  the 
secretary's  duty  to  receive  the  subscriptions  of 
the  members,  and  to  pay  over  the  amount  to  the 
treasurer.  The  trustees  were  appointed  by  the 
members ;  and  by  s.  11  of  the  Act,  they  held 
the  moneys,  &c.,  of  the  society  for  the  benefit 
of  its  members  : — Held  (per  Stephen  C.J.,  and 
Faueett  J. ;  Hargrave  J.  dissentiente),  that  the 
prisoner  was  rightly  described  as  the  servant  of 
the  trustees.    R.  v.  Morrow,  11  S.C.R.  63. 

Company/  Incorporated  in  Victoria.} — The 
prisoner  was  convicted  on  an  information  which 
charged  him  with  embezzling  a  promissory 
note,  the  property  of  F.  and  others,  his 
masters.  It  appeared  on  the  evidence  that 
the  prisoner  was  in  the  employ  of  a  joint-stock 
company,  registered  and  incorporated  in  Vic- 
toria, under  the  law  of  that  colony,  with 
limited  liability,  and  that  F.  was  one  of  the 
members : — Held,  that  the  conviction  was 
wrong,  inasmuch  as  the  prisoner's  employers 
were  the  incorporated  company,  and  not  "F.  and 
others,"  the  individuals  composing  it,  as  charged 
in  the  information.  S.  v.  Williams,  1  N.S.W. 
L.R.  170. 

Bailiff  of  Small  DeUs  CowrJ.]— The  prisoner 
was  charged  with  embezzlmg  moneys  the  pro- 
perty of  P.,  his  master,  and  convicted.  It 
appeared  that  the  prisoner  was  employed 
as  deputy -bailiff  by  P.,  the  bailiff  of  the 
Small  Debts  Court,  the  latter  not  being 
authorised  by  the  Act  to  appoint  deputies. 
The  registrar  of  the  Small  Debts  Court  issued  a 
precept  directed  to  the  bailiff  (naming  him) 
and  to  the  deputy-bailiffs  (not  naming  them)  re- 
quiring them  to  levy  on  the  goods  of  B.,  a  defen- 
dant in  a  suit  in  that  court.  The  prisoner*,  as 
deputy  baUiff,  received  moneys  from  B.,  which 
he  did  not  pay  over  either  to  the  registrar  or  the 
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bailiff : — Held,  that  the  prisoner  was  P.'s 
servant,  that  the  moneys  were  to  be  regarded  as 
P.'s  moneys,  and  that  he  received  them  by  virtue 
of  his  employment  by  P.  And  the  conviction 
was  upheld.      R.  v.  Davis,  1  N.S.W.  L.R.  208. 

By  Virtue  of  his  Employment.] — At  the  trial 
of  the  prisoner  for  the  embezzlement  of  certain 
moneys  of  a  storekeeper,  0.,  it  appeared  that  the 
moneys  in  question  were  received  by  the  pri- 
soner for  the  sale  by  him  of  certain  goods 
from  O.'s  store.  The  prisoner  was  employed 
by  0.  as  a  porter,  to  take  out  and  deliver 
goods;  and  it  was  no  part  of  his  duty  to  buy 
or  sell,  nor  to  receive  money  for  the  goods  taken 
out  by  him ;  but  he  had  occasionally  done  so, 
and  handed  the  money  to  the  bookkeeper, 
who  entered  the  moneys  in  the  ledger,  generally, 
and  not  in  any  way  as  from  the  prisoner  : — 
Held,  on  these  facts,  that  the  money  did  not 
come  into  the  possession  of  the  prisoner  "by 
virtue  of  his  employment,"  within  the  meaning 
of  the  Act  7  &  8  Geo.  IV.  c.  29,  sec.  47.  And 
a  conviction  obtained  on  the  above  evidence  was 
quashed.    S.  v.  Carter,  2  S.C.R.  216. 

(J.)  Frauds  by  Trustees. 

Who  are  Trustees.] — A  document,  in  order 
to  constitute  a  trustee  within  sec.  3  of  the 
Fraud  of  Trustees  Act,  22  Vict.  No.  16,  must 
be  ejusdem  generis  with  a  deed  or  will,  and  must 
be  executed  by  the  person  creating  the  trust.  A 
written  paper  in  the  following  words — 
"Received  from  H.  twenty -five  pounds,  being 
to  pay  Messrs.  S.  and  S.  on  account  of  a  mort- 
gage held  by  them" — signed  by  A.  alone,  and 
given  by  him  to  H.,  does  not  make  A.  a  trustee 
within  the  meaning  of  the  Act.  S.  v.  Ahren- 
feldt,  8  S.C.R.  242. 

VIII.  Palse-Peetences  and  Cheats., 

Sufficieiicy  of  False  Pretence.] — On  the  trial  of 
the  defendant  on  a  charge  of  falsely  pretending 
to  one  M.  0.  that  a  certain  piece  of  paper  then 
presented  and  delivered  to  the  said  M.  0.  was 
a  good  and  valid  promissory  note,  it  appeared 
that  the  defendant  threw  the  spurious  note  in 
question  to  a  child,  who  could  neither  read  nor 
write,  saying,  "  Here  is  a  potind  note,  fetch  three 
glasses  of  rum,  and  bring  me  back  the  change." 


The  child  accordingly  obtained  the  rum,  offered 
the  note  in  payment,  and  received  the  change 
from  M.  0.  : — Held,  that  the  acts  of  the 
defendant  amounted  to  a  representation  that 
the  note  was  a  good  one ;  and  that,  although 
the  child,  who  in  fact  made  the  representation 
to  M.  0.,  did  not  know  that  it  was  false,  the 
defendant  was  rightly  convicted,  if.  v.  Garner, 
1  S.C.R.  137. 

A  false  pretence  within  the  statute  (7  &  8 
Geo.  IV.,  i;.  29,  sec.  53)  must  be  as  to  some 
matter  of  fact,  simply  definite,  and  not  a 
matter  of  opinion  warranty  or  inference ;  still 
less  may  it  be  a  matter  partly  of  fact  and  partly 
of  law.  The  defendant  was  charged  with 
having  falsely  pretended  "  that  he  had  good 
right  and  full  power  and  authority  to  sell  and 
dispose  of  certain  cattle. "  It  was  proved  that 
he  and  another  had  purchased  a  station  and  the 
cattle  in  question  from  S.,  and  mortgaged  them 
to  a  bank.  They  afterwards  employed  B.  to 
sell  certain  of  the  cattle  ;  B.  accordingly 
entered  into  negotiations  with  F.  for  that 
purpose.  On  the  request  of  F.,  B.  asked  the 
defendant  whether  he  and  his  partner  were 
selling  as  agents  or  on  their  own  account,  to 
which  the  defendant  answered  that  he  was  a 
principal,  adding — "We  had  a  mortgage  over 
S.'s  station  but  foreclosed  it,  and  are  now  in 
possession":  —  Held,  that  the  evidence  was 
enough  to  support  a  finding  that  the  defendant 
made  the  representation  charged  in  the  infor- 
mation. But  held,  also  (per  Stephen  C.J., 
and  Hargrave  J.;  Wise  J.  dissentiente),  that 
the  representation  was  not  a  false  pretence 
within  the  statute.     R.  v.  Lotze,  i  S.C.R.  86. 

A.,  by  means  of  fraudulently  false  represen- 
tations, obtained  from  a  bank  a  cash  credit  or 
leave  to  overdraw  his  account  to  a  certain 
amount.  In  pursuance  of  such  leave,  he  drew 
money  from  the  bank  to  the  extent  of  the  cash 
credit  : — Held,  that  he  could  not  be  found 
guilty  of  obtaining  money  by  false  pretences 
under  7  &  8  Geo.  IV.,  c.  29,  inasmuch  as 
neither  money  nor  goods  were  obtained  by  the 
false  pretences,  but  only  credit  in  his  account. 
R.  V.  Britcher,  5  S.C.R.  121. 

M.  was  convicted  of  obtaining  a  valuable 
security  (transfer  of  shares)  by  false  pretences. 
The  evidence  of  the  false  pretences  was  as  fol- 
lows : — M.,  who  was  a  sharebroker,  bought 
some  shares  from  P.     Before  signing  the  trans- 
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fer,  P.  asked  M.  for  a  cheque  (payable  on  pre- 
sentation in  the  ordinary  way),  which  M.  at 
first    refused.     Eventually    M.    did    give    his 
cheque,  not  post-dated,  which,  it  was  agreed, 
was  to  be  presented  in  a  couple  of  days.     P. 
thereupon,  on  the  faith  of  the  cheque  being 
good,   signed  the  transfer.      The  cheque  was 
presented  four  days  afterwards  and   was  dis- 
honoured, it  being  proved  that  neither  on  the 
date  of  presentation,  nor  at  the  time  the  cheque 
was  given  to  P.,  were  there  sufficient  funds  to 
meet  it : — Held,  on  point  reserved,  that  there 
was  no  evidence  of  a  false  pretence  within  the 
statute.     There  was  no  false  pretence  as  to  an 
existiug  fact,  but  only  a  promise  that  at  a  future 
time  there  would  be  funds  to  meet  the  cheque. 
H.  V.  Parker,  7   C.    &  P.  825,  distinguished. 
Conviction  quashed.     S.  v.  Muston,  12  S.C.R. 
357. 

The  defendant  was  convicted  of  obtaining 
money  by  false  pretences.  It  appeared  he  had 
been  in  the  employ  of  one  C,  who  could  write 
only  his  own  name.  At  C.'s  request  the  de- 
fendant wrote  a  letter  to  Mort  &  Co.  about  some 
wool,  in  which  the  defendant,  without  authority, 
embodied  a  request  by  C.  to  Mort  &  Co.  to  make 
an  advance  on  the  wool,  and  pay  it  to  the 
defendant.  C.  signed  the  letter  without  know- 
ing its  contents.  The  defendant,  on  the 
strength  of  the  letter,  obtained  money  from 
Mort  &  Co. : — Held,  on  point  reserved,  that  the 
.representation  that  C.  had  authorised  the  de- 
fendant to  receive  the  money  was  a  false  pre- 
tence within  the  statute,  notwithstanding  that 
C.  had  signed  the  letter  by  which  the  false 
pretence  was  made.  S.  v.  Livingstone,  8.M.H. 
12th  June,  1875. 

"Conviction  for  obtaining  money  by  false  pre- 
tences. The  defendant,  by  means  of  a,  false 
representation  made  to  a.  stationmaster,  ob- 
tained from  the  ticket  clerk  «,  railway  ticket, 
which,  it  was  understood,  the  stationmaster 
should  pay  for,  and  which  he  did  subsequently 
pay  for  out  of  his  own  moneys  : — Held,  that 
the  conviction  was  good.  The  payment  to  the 
-ticket  clerk  was  equivalent  to  payment  to.  the 
defendant.    R.  v.  Doyk,  2  N.S.W.  L.R.  197. 

Concerted  Design.] — The  defendants  were 
£old-diggers,  in  partnership.  One  of  them  said 
to  the  prosecutor,  at  the  diggings,  in  presence 
•of  the  other,  "  we  have  a  bit  of  gold  for  sale," 


or,  "I  have  a  bit  of  gold  for  sale."  Shortly 
afterwards,  both  being  together,  one  produced 
a  bag  of  metal  resembling  gold,  and  the  other 
defendant  cleaned  it,  taking  away  the  sand, 
&c.,  from  the  metal.  The  prosecutor  then 
bought  the  whole,  supposing  it  to  be  gold,  and 
paid  for  it  as  such.  One-third  of  the  metal  was 
found  to  be  brass.  On  an  information  charging 
the  defendants  with  obtaining  money  by  the 
false  pretence  that  the  metal  so  produced  for 
sale  and  purchased  was  gold,  the  defendants 
were  convicted: — Held, that  the  convictions  were 
right.  A  false  representation  was  made  which 
was  a  pretence  within  the  statute.  S.  v.  Ebs- 
worth,  1  S.C.E,.  App.  24. 

A  defendant  was  charged  with  obtaining 
money  by  false  pretences,  the  false  pretence 
being  the  representation  by  the  defendant  that 
a  certain  valueless  cheque  was  a  good,  valid,  and 
available  order,  &c.,  for  the  payment  of  money. 
The  cheque  was  actually  presented,  not  by  the 
defendant,  but  by  R.  in  his  presence.  There 
was  evidence  of  a  preconcerted  design  between 
the  defendant  and  R.  The  judge  directed  the 
jury  that  if  it  were  establisl^d  by  evidence  that 
the  scheme  was  arranged  between  the  defendant 
and  R.  from  the  first,  that  they  were  both 
influenced  by  a  common  object,  and  mutually 
assisted  in  carrying  it  out,  and  that  each  ob- 
tained part  of  the  spoil  at  the  time  the  cheque 
was  cashed,  then  the  defendant,  as  well  as 
R.,  would  be  guilty  under  the  information. 
The  jury  having  found  the  defendant  guilty  :— 
Held,  on  point  reserved,  that  the  direction  was 
right,  and  that  the  defendant  was  properly  con- 
victed.    R.  V.  Knowling,  Knox  329. 

Ohetjues.] — The  prisoner  was  charged  with 
obtaining  money  by  false  pretences.  The  false 
pretences  were  that  the  cheque,  subject  of  the 
charge,  was  good,  and  that  he  had  sent  £5  down 
to  the  Oriental  Bank  to  meet  it.  There  was  no 
proof  of  presentment  of  the  cheque  at  the  bank. 
The  evidence  as  to  the  prisoner's  account  was 
that  of  the  accoimtant,  who  deposed  that  the 
prisoner  had  previously  had  an  account  in  the 
bank,  which,  however,  had  been  closed  some 
time  before  the  date  of  the  offence.  He  admitted 
on  cross-examination  that  the  ledger  alone  con- 
tained the  whole  account,  and  that  his  know- 
ledge as  to  the  falseness  of  the  pretence  was 
gained  solely  from  an  examination  of  the  bank 
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books,  he  having  nothmg  to  do  with  the 
receiving  or  paying  of  moneys  into  or  out  of 
the  said  bank  : — Held,  on  point  reserved,  that 
the  evidence  was  insufficient,  inasmuch  as  there 
was  no  evidence  of  presentment,  and  no  evidence 
to  disprove  the  prisoner's  statement  that  he  had 
sent  money  to  meet  the  cheque.  If  it  had  been 
clearly  shown  that  there  were  no  funds,  and 
no  reasonable  expectation  of  any,  the  presenta- 
tion might  have  been  dispensed  with,  but  the 
mere  fact  that  the  books  showed  no  funds  was 
not  sufficient  for  that  purpose,  if.  v.  Dawson, 
5  S.C.R.  33. 

On  trial  of  an  information  for  obtaining 
money  under  false  pretences  by  means  of  a 
valueless  cheque  signed  by  the  prisoner,  it  is 
sufficient,  in  order  to  prove  that  the  prisoner  has 
"no  account"  at  the  bank,  to  call  a  clerk  to 
prove  that  he  is  acquainted  with  the  books,  that 
he  knows  generally  the  customers  of  the  bank, 
that  he  has  examined  the  books  of  the  bank, 
and  that  he  knows  the  prisoner  has  not  an 
account  there  ;  and  such  evidence  can  be  given 
without  producing  the  books.  It  can  also  be 
proved  in  the  same  way,  without  calling  the 
teller,  that  no  money  has  been  paid  into  the 
bank  for  the  prisoner.  iJ.  v.  Shield,  5  S.  C.R. 
213. 

The  fraudulent  giving  of  a  post-dated  checfue 
— the  defendant  having  no  sufficient  funds  when 
the  cheque  was  drawn,  and  having  no  reason 
to  expect  any  on  the  day  of  the  date  of  the 
cheque — is  a  false  pretence  within  the  statute. 
R.  V.  Parker,  7  C.  &  P.  825  followed.  B.  v. 
Miner,  7  S.C.R.  185. 

In  order  to  prove  that  the  cheque,  which  was 
for  £67,  was  valueless,  the  ledger-keeper  of  the 
bank  on  which  the  cheque  was  drawn  was  called. 
He  stated  that  the  defendant  had  an  account  at 
the  bank,  that  the  witness  had  examined  the 
account,  and  that  the  result  of  his  ex- 
amination was  that  on  the  day  on  which  the 
cheque  was  drawn  the  "defendant  had  two 
shillings  to  his  credit.  The  account  books  of 
the  bank  were  not  produced  : — Held,  that  the 
evidence  was  not  admissible.    lb. 

On  the  trial  of  the  defendant  for  obtaining 
goods  by  false  pretences,  the  evidence  was 
that  he  ordered  the  goods  on  the  1st  February, 
and  obtained  them  on  the  4th,  on  giving  a  cheque 
for  £4  13s.,  dated  on  that  day.  On  the  1st  of 
February  he  had   deposited   in   the   bank   on 


which  the  cheque  was  drawn  £3  in  notes  and 
a  cheque  drawn  on  another  bank  for  £25 ; 
and  the  manager  then  told  him  that  he  must 
not  overdraw  his  balance,  which  would  be 
£28  provided  the  cheque  deposited  were  paid. 
The  cheque  so  deposited  was  dishonoured,  but 
it  did  not  appear  that  the  defendant  had  notice 
of  the  dishonour  before  he  gave  the  cheque 
for  £4  13s.  But  on  the  2nd  and  3rd  of 
February  he  drew  cheques  to  an  amount  much 
exceeding  the  deposit,  even  including  the  amount 
ofthe  dishonoured  cheque: — Held, that  there  was 
evidence  sufficient  to  sustain  the  verdict  of 
guilty  fovmd  by  the  jury.  S.  v.  Eckford,  10 
S.C.R.  70. 

The  prisoner  was  convicted  of  obtaining 
money  and  goods  by  means  of  a  valueless 
cheque,  purporting  to  be  drawn  by  Joseph  H. 
Gannon.  The  prosecutor  had  parted  with  his 
money  and  goods  on  the  faith  of  the  prisoner's 
statement  that  the  cheque  was  "  Gannon's,  of 
the  Exchange."  There  was  no  proof  that  the 
cheque  was  not  "Gannon's,  of  the  Exchange," 
nor  was  there  any  evidence  to  connect  the  pri- 
soner with  a  knowledge  of  the  state  of  Joseph 
H.  Gannon's  account.  Evidence,  however,  was 
admitted  to  show  that  there  was  not,  at  the 
time  the  cheque  was  presented,  enough  money 
in  Joseph  H.  Gannon's  account  to  cover  the 
cheque  : — Held,  on  point  reserved,  that  the 
evidence  as  to  the  state  of  Joseph  H.  Gannon's 
account  had  been  improperly  admitted,  as  there 
was  no  evidence  to  connect  the  prisoner  with  a 
knowledge  of  that  account.  It.  v.  Doyle  (No.  1), 
13  S.C.R.  259. 

The  same  prisoner  (see  preceding  case)  was 
convicted  on  another  charge  of  obtaining  money 
and  goods  by  means  of  a  valueless  cheque  pur- 
porting to  be  signed  by  Joseph  H.  Gannon,  of 
Pitt-street.  The  prosecutor  had  parted  with  his 
money  and  goods  on  the  faith  of  the  prisoner's 
statement  that  the  cheque  was  "Gaimon's,  the 
attorney."  It  was  proved  that  there  was  no 
such  person  as  Joseph  H.  Gannon,  of  Pitt- 
street,  and  that  the  account  to  the  credit  of  that 
name  in  the  bank  on  which  the  cheque  was 
drawn,  was  really  an  account  kept  there  by 
the  prisoner  himself  : — Held,  on  point  reserved, 
that  after  the  above  facts  were  proved,  as  there 
was  evidence  that  this  prisoner  had  forged  the 
cheque,  such  a  state  of  things  involved  in  itself 
the  knowledge  that  the  cheque  was  valueless. 
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The  evidence  of  the  state  of  this  aocomit  was 
under  the  circumstances  unnecessary,  but  as 
against  the  prisoner  who  drew  on  that  account 
was  rightly  admitted,  if.  v.  Doyle  (No.  2), 
13  S.C.R.  261. 

The  defendant  was  tried  and  convicted  for 
falsely  pretending  that  a  certain  piece  of  paper 
was  a  good  warrant  and  order  for  the  payment, 
and  was  of  the  value,  of  £7,  and  for  obtaining 
£6  19s.  by  such  false  pretence.  It  was  proved 
that  he  presented  a.  cheque  for  £1,  to  be 
cashed  at  a  bank.  The  bank  clerk,  mistaking 
the  figure  1  for  7,  gave  the  defendant  £6  193., 
-  deducting  Is.  for  collection.  There  was 
nothing  to  show  that  the  defendant  did  not 
present  the  cheque  as  a  £1  cheque  : — Held,  that 
there  was  no  evidence  of  the  false  pretence 
charged  :— Held,  also,  that  the  conviction  could 
not  be  upheld  under  the  Act  7  &  8  Geo.  IV., 
0.  29,  s.  53  on  the  ground  that  the  facts  proved 
amount  to  larceny,  because  the  false  pretence 
laid  in  the  information  was  not  proved  as  laid. 
R.  v.  Alcorn,  2  S.C.R.  N.S.  271. 

The  defendant  was  convicted  of  obtaining 
money  by  means  of  a  valueless  cheque.  The 
cheque  was  drawn  in  Sydney,  on  a  form  of  the 
head  office  of  the  bank  ;  and  the  word  "  Armi- 
dale  "  was  written  at  the  head  of  the  cheque. 
Evidence  was  given  at  the  trial  that  a  cheque 
drawn  in  that  manner  would  be  paid  only  at  the 
Armidale  branch  of  the  bank,  and  not  at  the ' 
head  office  in  Sydney  :— Held,  that  the  eWdence 
was  rightly  received.  And  held,  also,  that 
it  was  incumbent  on  the  defendant  to  show  that 
he  had  funds  at  any  other  branch  of  the  bank, 
it  being  shown  that  there  were  no  funds  to  his 
credit  at  the  Armidale  branch.  B.  v.  Butler, 
2  S.C.R.  N.S.  289. 

Evidence.] — The  defendant  was  charged  with 
obtaining  money  from  R ,  by  falsely  pretending 
that  a  worthless  piece  of  paper  (a  tailor's  ad- 
vertisement) was  a  one  pound  note.  At  the 
trial  eight  other  similar  pieces  (S  paper  were 
admitted  in  evidence  for  the  purpose  of  proving 
guilty  knowledge  in  the  defendant.  As  to  five 
of  these,  R.  swore  that  she  received  them  from 
the  defendant  as  good  notes  ;  the  other  three 
had  been  found  on  another  person  not  before 
the  court,  and  they  could  not  be  traced  to  the 
defendant.  R.  could  not  pick  out  the  five 
pieces  of   paper  which  she  received  from  the 


defendant  from  the  others  : — Held,  that  the 
three  pieces  of  paper  not  traced  to  the  de- 
fendant were  wrongly  received  in  evidence ; 
the  conviction  was  quashed.  B,  v.  Allen,  11 
S.C.R.  73. 

The  first  count  of  the  information  charged 
the  defendant  with  having  obtained  the  prose- 
cutor's signature  to  a  letter  of  guarantee  by 
falsely  pretending  that  a  certain  paper  was  a 
form  to  enable  the  defendant  to  raise  moneys 
upon  an  insurance  policy.  The  only  evidence 
that  the  representation,  as  charged,  was  made, 
was  that  of  the  prosecutor,  who  said,  "I 
reckoned  that  the  document  was  for  the  insur- 
ance," and  "I  recollect  signing  two,  as  repre- 
sented, to  obtain  money  from  the  insurance 
company.  That  is  one"  : — Held  (Windeyer,  J., 
duhitante),  that  the  evidence  was  too  vague  to 
authorise  the  jury  in  finding  that  the  represen- 
tation charged  was  made  hy  the  defendant. 
E.  V.  Aria,  4  N.S.W.  L.R.  341. 

The  second  count  of  the  information  charged 
defendant  with  a,  similar  ofience  against  a  dif- 
ferent prosecutor.  The  facts  were  such  as  to 
show  that,  when  the  prosecutor  signed  the 
guarantee,  the  defendant  falsely  represented 
that  the  prosecutor's  signature  was  wanted  to 
certify  that  he,  the  defendant,  was  the  post- 
master at  Yass  ;  and  that  it  was  only  a  matter 
of  form ;  and  the  defendant  placed  papers 
before  the  prosecutor  in  such  a  way  as  to  lead 
him  to  believe  that  he  was  signing  a  form  of 
the  insurance  company : — Held,  that  there 
was  sufficient  evidence  to  warrant  the  jury  in 
coming  to  the  conclusion  that  the  false  pretence  , 
had  been  made,  and  that  the  defendant  obtained  ■ 
the  prosecutor's  signature  .by  means  of  such 
pretence.  It  is  not  necessary  to  give  affirma- 
tive evidence  that  the  prosecutor  would  not 
have  parted  with  the  money  or  goods  but  for 
the  false  pretence  charged,  if  it  can  be  gathered 
from  the  evidence  that  the  money  and  goods  were 
obtained  by  means  of  such  representation.    lb. 

In  whom  Property  laid.] — The  prisoner  ob- 
tained by  false  pretences  from  the  steward  of  a 
club  money  of  which  the  steward  was  in 
charge,  and  for  which  he  was  responsible  and 
accountable  to  the  club : — Held,  on  point  re- 
served, that  the  prisoner  might  be  convicted  of 
the  above  oflfence  on  an  information  laying  the 
property  in  the  money  in  the  steward.    The 
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latter  being  in  charge  of  the  money  for  the  club, 
and  being  accountable  to  the  club  for  it,  was 
not  a  mere  servant,  if.  v.  Dalrymple,  5  S.C.R. 
266. 

46  Vict.  No.  17,  sees.  141, 142 — Property  rightly 
laid  in  Vendor.] — Defendant  was  found  guilty 
on  an  information  charging  that  by  falsely 
pretending  to  V.  that  a  certain  cheque  signed 
by  him  for  £274  was  of  that  value,  he  obtained 
from  V.  36  head  of  bullocks,  the  property  of 
Mrs.  O.  It  appeared  that  the  defendant  pur- 
chased from  Mrs.  O.  92  bullocks  selected  by  him 
and  set  apart,  and  then  in  the  possession  of  V., 
who  was  Mrs.  O.'s  manager,  on  the  terms  that 
he  was  to  pay  for  them  as  he  took  them.  He 
took  away  two  lots,  and  paid  for  them, 
and  afterwards  coming  for  the  remaining  36 
bullocks,  V.  gave  up  the  cattle  on  receiving 
from  the  defendant  his  cheque  for  the  price, 
and  on  being  assured  by  the  defendant  that 
he  had  money  in  the  bank  to  meet  the  cheque. 
Defendant,  an  hour  or  two  afterwards,  sold  the 
cattle  at  a  considerable  loss.  The  cheque  was 
valueless,  the  defendant  having  only  a  very  small 
sum  to  his  credit  at  the  bank  when  it  was 
drawn  : — Held,  that  notwithstanding  that  the 
property  in  the  cattle  had  passed  by  the  sale  to 
the  defendant,  the  conviction  was  right,  because 
the  word  "  property"  in  sees.  141  and  142  of  the 
Criminal  Law  Amendment  Act  of  1883  refers  to 
the  chattel  itself,  and  not  to  the  ownership  of  it, 
and  Mrs.  0.  had  such  a  special  right  of  possession 
as  justified  the  property  in  the  cattle  being  laid  in 
her.     S.  V.  Arnold,  4  N.S.W.  L.R.  347. 

Frauds  by  Factors.] — The  defendant  was  con- 
victed on  an  information  under  sec.  6  of  the 
Factors  Act,  30  Vict.  No.  13,  charging  him 
in  one  count  with  having,  in  violation  of  good 
faith,  unlawfully  made  a  deposit,  by  way  of 
pledge,  lien,  and  security,  of  certain  documents 
of  title,  to  wit,  two  bills  of  lading  entrusted 
to  him  by  W.  and  G.  as  their  agent.  In  another 
count  he  was  charged  with  having  pledged  the 
goods  to  which  the  documents  related.  It  ap- 
peared that  the  defendant  was  instructed  by 
W.  and  G.  to  sell  certain  goods  on  their  account 
by  sample,  on  the  terms  that  when  he  had 
effected  sales  the  goods  would  be  sent  consigned 
to  him.  The  defendant,  without  having  effected 
any  sale,  had  these  goods  and  bills  of  lading 


sent  to  him.  At  the  same  time  W.  and  G.  drew 
on  him  for  the  price,  and  the  defendant  ac- 
cepted the  bills  but  dishonoured  them  at 
maturity.  The  defendant,  acting  against  his 
instructions,  on  the  receipt  of  the  goods  and 
bills  of  lading,  deposited  them  with  an  auc- 
tioneer, to  whom  he  handed,  at  the  same 
time,  a  document  in  the  following  words, 
addressed  to  the  auctioneer  : — "  Dear  Sir, — In 
consideration  of  your  discounting  my  promissory 
note  at  thirty  days  for  £1000,  handing  me  net 
proceeds  of  same  as  an  advance  upon  the  follow- 
ing goods,  I  hereby  place  the  same  in  your  hands 
for  unreserved  sale  to  cover  above  advances,, 
handing  me  any  balance  after  payment  of  your 
usual  charges.  Particulars  of  goods,  &c."  The 
document  was  signed  by  the  defendant: — Held 
(1),  that  there  had  been  a  deposit  of  the  goods  by 
way  of  pledge  within  the  meaning  of  the 
Act.  (2)  That  the  acceptance  by  the  defendant 
of  the  bills  drawn  by  W.  and  G.  did  not,  under 
the  circumstances  of  the  case,  bring  him 
within  the  proviso  of  sec.  6  of  the  Act  pro- 
tecting factors  who  have  pledged  the  goods  of 
their  principals  in  order  to  cover  acceptances. 
And  (3),  that  evidence  was  rightly  admitted  to 
show  that  at  the  date  of  the  pledge  the  defen- 
dant was  indebted  to  his  principals,  W.  and  G., 
on  their  general  account.  E.  v.  Echhouse,  8.M.H. 
4th  March,  1876. 

Fortune  yeZZinj.]— The  Act  9  Geo.  II.,  u.  5,  is 
in  force  in  the  colony.  And  an  information 
under  section  4,  charging  the  defendant  with 
unlawfully  undertaking  to  J.  M.  to  tell  him  his 
fortune,  was  held  good.    B.  v.  Golan,  1  S.C.R. 

isr.s.  1. 

Lotteries.] — Information  for  selling  goods  by 
means  of  a  contrivance  or  device  contrary  to 
the  Lotteries  Act,  16  Vict.  No.  2,  s.  1.  The 
applicants  for  a  prohibition  were  the  owners  of 
a  shop  on  which  was  posted  a  placard  containing 
the  following  words:— "How  to  make  a  start 
in  life. — Read  this  and  try  it. — The  New  Pari- 
sian Hidden  Treasure  Company  .  .  This 
company  is  prepared  to  sell  parcels  containing 
ladies'  fancy  goods,  &c.,  .  .  and  all  kinds  of 
fancy  goods,  from  Paris,  containing  treasures  of 
from  Is.  to  £300,  2s.  to  £600,  5s.  to  £1000  will 
be  included. '  Parcels  for  gentlemen,  containing 
Havannah  cigars,  two  for  Is.  and  containing  Is. 
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to  £300 ;  five  parcels  for  2s.  6d.,  containing 
treasures  from  2s.  6cl.  to  £600  ;  and  ten  parcels 
for  5s.,  containing  treasures  from  5s.  to  £1000." 
A  witness  gave  evidence  that  he  went  into  the 
shop,  and  was  met  by  a  man  who  handed  him 
one  of  the  placards,  saying,  "  Step  inside,  and 
try  your  luck.''  He  went  inside,  and  asked  for 
1-  gentleman's  packet,  which,  on  being  opened, 
was  found  to  contain  two  cigars  and  a  shilling: 
— Held,  that  there  was  evidence  sufficient  to 
support  a  conviction  on  the  information.  Hx 
parte  Oreen,  2  N.S.W.  L.R.  93. 

The  Chinese  lottery  called  pak-ah-pu  is  not  a 
game  at  common  law.  E.  v.  Li  Chi,  2  N.S.W. 
L.R.  189.    See  Gaming. 


X.    Felons'  Appebhension  Act,  Offences 
Against. 

Information  under. 1 — In  informations  under 
the  Felons  Apprehension  Act  of  1865  for  giving 
information  to  the  accomplice  of  any  proclaimed 
outlaw,  the  accomplice  to  whom  the  information 
is  alleged  to  have  been  given  should  be  named, 
or  it  should  be  alleged  that  his  name  is  unknown. 
Semble,  the  withholding  information  from  the 
police,  and  the  giving  of  false  information  to  the 
police  are  separate  offences,  and  should  be  alleged 
in  separate  counts.  So  the  giving  information  to 
a  felon  is  one  offence ;  to  accomplices  is  another 
offence ;  there  should  be  separate  counts.  S.  v. 
Burford,  5  S.C.R.  115. 

Summons  to  found  Proclamation  of  Outlawry.] 
— A  judge  issued  a  bench  warrant  and  summons 
under  the  Felons  Apprehension  Act  of  1865. 
Some  irregularity  occurred  in  the  publication 
of  this  summons,  and  the  judge  a  few  days 
afterwards  issued  a  second  summons,  on  the 
same  information.  On  this  latter  summons  the 
proclamation  of  outlawry  was  founded  : — Held, 
on  point  reserved,  that  the  judge  had  power  to 
issue  the  second  summons  as  he  did,  and  that 
the  outlawry  was  therefore  regularly  proclaimed 
and  in  force.     E.  v.  Connell,  6  S.C.R.  314. 

[JVoie.— This  Act,  28  Vict.  No.  2,  the  Felons 
Apprehension  Act  of  1865,  expired  28th  Sept., 
1866,  was  continued  for  a  year  by  30  Vict.  No. 
10,  and  re-enacted  and  extended  by  42  Vict.  Nos. 
9  and  13.] 


XI.   FOKGBRY. 

Informalion.] — An  information  charged  that 
the  prisoner  "  feloniously  did  offer,  utter,  and 
put  off,  a  certain  undertaking,  cheque,  or  order, 
for  the  payment  of  money."  The  forged  docu- 
ment was,  in  fact,  a  cheque  drawn  on  a  bank  : — 
Held,  that  after  verdict  the  information  was 
bad  (1)  for  variance  and  duplicity,  because  the 
document  did  not  answer  to  the  description  of 
an  "undertaking,"  "cheque,''  and  "order;" 
(2)  for  uncertainty  because,  from  the  use  of  the 
disjunctive,  the  prisoner  could  not  know  which 
of  three  documents  he  was  charged  with  having 
uttered.  The  conviction  was  quashed.  R.  v. 
Donohoe,  1  S.C.R.  236. 

An  iuformation  charged  the  prisoner  with 
having  forged  "  a  certain  cheque,  which  said 
forged  cheque  purports  to  be  drawn  and  signed 
by  S.  H.  M.  on  the  Commercial  Banking  Com- 
pany of  Sydney,  Goulburn,  in  favour  of  Mr. 
P.,  or  bearer,  for  the  sum  of  £47  sterling,  with 
intent,  &c.''  Held,  that  by  the  Act  2  &  3 
Will.  IV.,  c.  123,  sec.  3,  the  description 
was  sufficient  to  support  a  conviction.  R. 
V.  Godfrey,  Dear,  and  B.,  426;  27  L.J., 
M.C.  151,  followed.  E.  v.  Phegan,  3  S.C.R. 
127. 

The  prisoner  was  convicted  on  an  information 
charging  him  with  forging  a,  warrant  or  order 
for  the  payment  of  money.  The  document  was 
a  cheque,  in  which  the  words  "  Thirteen  pounds 
seven  shillings  ''  were  written  under,  instead  of 
above,  the  signature : — Held,  that  the  document 
was  rightly  described  in  the  information.  The 
conviction  was  upheld.  E.  v.  Smith,  1  S.C.R. 
N.S.  71. 

Evidence.] — The  prisoner  was  convicted  of 
forgery.  He  had  drawn  a  cheque  in  the  name  of 
D.  M.,  on  the  "Bank  of  N.  S.  Wales,  Sydney." 
It  was  proved  at  the  trial  that  no  person  of  that 
name  had  any  account  at  the  head  office  of  the 
bank.  Evidence  was  admitted  (after  objection) 
that  the  cheque  as  drawn  was  payable  only  at 
the  head  office:— Held,  that  the  evidence  was 
properly  admitted.  The  CroT^Ti  was  not  obliged 
to  prove  that  the  prisoner  had  no  account  at 
any  of  the  branches  of  the  Bank  in  Sydney. 
The  burthen  of  proving  the  existence  of  any 
such  account  lay  on  the  prisoner.  E.  v.  O'Coch, 
S.M.H.,  16th  September,  1876. 
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Xn.  Gaming. 
See  Gaming. 

XIII.  Illegally  Using.— 17  Vict.  No.  3. 

What  is.]  —  To  constitute  the  offence  of 
"  illegally  using  "  cattle,  under  see.  6  of  the 
Cattle  Stealing  Prevention  Act,  17  Vict.  No. 
3,  the  animal  must  have  been  taken,  used,  or 
worked  while  in  the  possession  of  the  owner,  or 
of  some  third  person  in  lawful  possession 
thereof.  The  milking  a  cow  which  had  strayed 
into,  or  was  found  upon,  the  defendant's  land, 
and  there  milked  by  his  direction,  is  not  an 
offence  within  the  section.  Ex  parte  Bowman, 
6  S.C.R.  15. 

There  can  be  no  illegal  using  of  sheep  within 
the  meaniag  of  sec.  6  of  the  Cattle  Stealing  Pre- 
vention Act,  17  Vict.  No.  3,  unless  they  are  rams. 
Semble  :  H.  v.  CoUett,  S.M.H.,  17th  June,  1876. 

A  horse  was  lent  to  the  defendant  to  ride  two 
miles  away,  and  to  be  returned  in  a  few  hours. 
The  defendant  rode  the  horse  twenty-five  miles 
away.  On  a  charge  of  horse-stealing  the  judge 
directed  the  jury  that  the  defendant  would  be 
guilty  of  the  offence  of  illegally  using  under 
sec.  6  of  the  Cattle  Stealing  Prevention  Act, 
17  Vict.  No.  3,  if  they  were  satisfied  that, 
without  the  owner's  consent,  and  not  imagin- 
ing that  he  had  the  owner's  consent,  he  had  used 
the  horse  for  a  purpose  different  from  that  for 
which  the  horse  was  lent : — Held,  that  such  a 
direction  was  correct.  B.  v.  West,  1  N.S.W. 
L.R.  329. 

Taking  and  Using.'\ — The  act  of  intentionally 
driving  away  cattle  belonging  to  a  stranger,  and 
at  the  time  actually  or  constructively  in  such 
owner's  possession,  without  the  o'sraer's  consent, 
and  for  the  purpose  of  thereby  enabling  the 
trespasser  to  drive  his  own  herd  or  animal  more 
easily,  is  a  "taking  and  using"  within  the  mean- 
ing of  sec.  6  of  the  Cattle  Stealing  Prevention 
Act,  17  Vict.  No.  3.    R.  v.  Frew,  7  S.C.R.  111. 

The  mere  driving  of  cattle  is  not  an  offence 
within  sec.  6  of  the  Cattle  Stealing  Preven- 
tion Act,  17  Vict.  No.  3.  But  Lf  a  man  drives 
quiet  cattle  with  a  bull  for  .the  purpose  of 
getting  the  buU  along,  and  with  the  intention  of 
unlawfully  impounding  the  bull,  that  is  an 
unlawful  taking  and  using  withing  the  mean- 


ing of  the  Act.    Ex  parte  Sparh,  2  S.C.R.  N.S. 
218. 

Taking  bulls  from  another's  land,  where  they 
lawfully  were,  and  driving  them  to  the  pound 
for  the  purpose  of  receiving  for  each  bull  tres- 
passing the  sum  of  £5,  payable  under  the  Im- 
pounding Act,  29  Vict.  No.  2,  is  a  taking  and 
using  within  sec.  6  of  the  Cattle  Stealing  Preven- 
tion Act,  17  Vict.  No.  3.  Ex  parte  Fox,  2  S.  C.R. 
N.S.  47. 

Defence — Ovmership.] — Where  the  person  in 
possession  of  a  beast  claims  it  bond  fide  as  his 
property,  he  cannot  be  convicted  under  sec. 
6  of  the  Cattle  Stealing  Prevention  Act,  17  Vict, 
No.  3,  of  illegally  using  it.  Ex  parte  M' Donald, 
1  N.S.W.  L.R.  252, 

Sentence.l — The  prisoner,  charged  at  a  Court 
of  Quarter  Sessions  with  stealing  a  mare,  was 
acquitted  of  the  felony,  but,  under  sec.  8  of 
the  Cattle  Stealing  Prevention  Act,  17  Vict. 
No.  3,  was  convicted  of  illegally  using,  and 
sentenced  to  two  years'  imprisonment  with  hard 
labour  : — Held,  that  the  sentence  was  wrong. 
The  maximum  of  punishment  under  sec.  8  is 
that  which  justices  may  impose  under  sec.  6, 
viz. — fine,  or  imprisonment  with  hard  labour 
for  twelve  months.    R.  v.  Talbot,  1  S.C.R.  231. 

Where  a  prisoner,  charged  with  stealing,  at 
a  sitting  of  the  Supreme  Court,  or  a.  Circuit 
Court  or  Court  of  Quarter  Sessions,  is  acquitted 
of  the  felony,-  and  found  guilty  under  sec.  8 
of  the  Cattle  Stealing  Prevention  Act,  17  Vict. 
No.  3,  of  illegally  using,  he  may  be  sentenced 
to  imprisonment  for  twelve  months  with  hard 
labour,  in  lieu  of  a  fine.  The  court  has,  under 
sec.  8,  the  same  power  of  sentencing  as 
justices  have  under  sec.  6  of  the  Act.  R.  v, 
Murray  (4th  November,  1858)  overruled.  R.  v. 
Dromt,  1  S.C.R.  App.  43. 


XIV.  Insolvency  Acts  (OFrBNCES  against.  ) 

See  Insolvency. 

XV.  Intebfbeence  with  the  Administra- 

tion OF  Justice. 

Tampering  ivith  Witness.] — It  is  an  indictable 
offence  to  tamper  with  a  witness  about  to  give 
evidence    against  a    prisoner   charged    before 
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magistrates  with  an  indictable  offence. 
Webster,  1  N.S.W.  L.R.  327. 


B.  V. 


Obstructing  Bailiff.] — The  obstructing  a  con- 
stable employed  in  distraining  goods  for  the 
non-payment  of  a  fine  is  an  offence  within  19 
Vict.  No.  24,  s.  19.  Ex  parte  Ramsden,  8 
S.C.R.  226. 


XVI.  Laeceny  and  Receivers. 

(a)  Wliat  amounts  to  a  Taking. 

By  Threats.] — Some  bushrangers  having  cap- 
tured K.  and  P.  (after  several  shots  had  been 
fired,  and  one  of  the  gang  killed  by  K.), 
threatened  to  murder  K.  unless  he  gave  them 
£500.  It  was  then  arranged  that  P.  should  go 
tp  R.  (K.'s  father-in-law)  and  obtain  the  money. 
Meanwhile  K.  was  to  be  left  in  the  custody  of 
the  bushrangers,  who  said  that  unless  the  money 
were  produced  before  ten  o'clock  next  morning 
they  would  shoot  K.  P.  accordingly  went  with 
K.'s  wife  and  got  the  money  from  R.  On  the 
way  back,  P.  was  met  by  two  of  the  bush- 
rangers (armed),  one  of  whom  asked,  "Have 
you  brought  the  money  ?  "  to  which  P.  replied, 
"  Yes  ;  will  you  set  K.  at  liberty  ?  "  Upon 
arriving  at  the  spot  where  K.  and  the  bush- 
ranger were,  P.  threw  the  money  to  one  of 
the  bushrangers,  who  put  it  in  his  pocket.  The 
bushrangers  then  rode  away,  leaving  K.  and  P. 
at  liberty  : — Held,  that  the  offence  was  larceny, 
if  not  robbery,  from  P.,  and  also  larceny  from 
R.  R.  V.  CJieshire,  3  S.C.R.  129. 

By  Trick.] — The  prisoner  was  convicted  of 
stealing  money,  the  property  of  P.  It  was 
proved  at  the  trial  that  P.  was  induced  by 
another  man  to  go  into  a  public-house.  While 
there  drinking  with  this  man,  the  prisoner 
entered.  Prisoner  showed  them  a  box,  offer- 
ing to  bet  that  no  one  would  open  it.  He 
then  went  out,  leaving  the  box,  which  was 
opened,  first  by  the  other  man  and  then  by 
P.  On  the  prisoner's  return,  F.  accepted  his 
offer,  and  bet  £23  that  he  would  open  the  box. 
He  failed  to  do  so,  and  paid  over  the  money. 
Afterwards,  part  of  the  money  won  was  re- 
turned to  F.  : — Held,  that  the  conviction  was 
right.  There  was  evidence  of  a  confederacy  be- 
tween the  two  men  to  cheat  P,,  and  the  act  of 


the  defendant  amounted  in  law  to  larceny. 
V.  M'Cabe,  1  N.S.W.  L.R.  21. 


B. 


Intention  of  Returning  Stolen  Property.]— A. 
prisoner  was  tried  for  stealing  £300,  the  pro- 
perty of  the  Commercial  Bank.  It  appeared 
that  he  was  teller  in  the  bank,  and  in  that 
capacity  had  control  of  large  sums  of  money 
daUy.  For  a  number  of  years  he  had  been 
carrying  on  a  systematic  abstraction  of  bank 
moneys,  part  of  which  he  had  from  time  to  time 
paid  back,  accounting  for  the  deficiency  remaiu- 
ing  by  fraudulent  alteration  of  his  accounts. 
At  the  time  these  frauds  were  discovered  the 
deficiency  in  the  prisoner's  cash  amounted  to£300. 
The  jury  found  a  special  verdict,  "  Guilty — but 
with  the  intention  of  returning  the  money  "  : — 
Held,  on  point  reserved,  to  amount  to  a  verdict 
of  guilty.  The  prisoner  having  actually  spent  the 
money  stolen,  had  assumed  complete  ownership 
over  it,  and  his  intention  to  return  other  moneys 
equivalent  in  value  could  not  make  the  original 
taking  any  the  less  a  larceny.  R.  v.  Johnson,  6 
S.C.R.  201. 

Asportation.] — At  the  trial  of  the  prisoner 
for  the  larceny  of  a  cow,  it  appeared  that  he 
sold  the  animal  while  in  a  public  pound  (where 
she  had  been  placed  by  direction  of  M.,  on 
whose  laud  she  had  been  trespassing)  to  C.  and 
gave  him  a  receipt  for  the  purchase-money  to 
show  the  pouudkeeper.  C.  thereupon,  in  pur- 
suance of  such  sale,  on  the  day  next  but  one 
following,  took  the  animal  out  of  the  pound  : — 
Held,  per  Stephen  C.J.,  and  Cheeke  J.  (Har- 
grave  J.  dissentiente),  that  the  taking  by  C. 
was  in  effect  a  taking  by  the  prisoner,  and 
the  conviction, was  sustained.  B.  v.  Ryan,  8 
S.C.R.  22. 

By  Adulterer.]— A.  wife  sent  goods  of  her 
husband  to  the  charge  of  the  prisoner.  She 
subsequently  left  her  husband  and  joined  the 
prisoner,  and  from  that  time  until  his  appre- 
hension lived  with  the  prisoner  in  adultery.  On 
the  trial  of  the  prisoner  on  a  charge  of  larceny, 
the  chairman  of  Quarter  Sessions  told  the  jury  ' 
that  they  might  find  him  guilty  if,  intending  to 
have  and  having  had  an  adulterous  intercourse 
with  the  woman,  he,  though  not  a  party  to 
the  original  taking,  yet  afterwards  appropriated 
any  part  of  the  goods  to   his  own   use.     The 
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jury  found  the  prisoner  guilty,  adding  that 
they  did  so  on  the  ground  that  although  not 
engaged  jointly  in  the  original  taking,  yet, 
having  committed  adultery,  he  appropriated 
some  of  the  goods  to  his  own  use : — Held, 
that  the  jury  ought  to  have  been  asked  whether 
the  prisoner,  when  he  received  the  goods  from 
the  woman,  knew  that  they  had  in  fact  been  in 
the  husband's  possession.  The  conviction  was 
quashed.     E.  v.  Hargraves,  1  S.C.R.  45. 

By  Servant.'] — A  servant  was  entrusted  by  his 
master  with  a  £1  note  to  pay  for  an  advertise- 
ment, which  he  said  amounted  to  twelve 
shillings.  He  returned  the  change  to  his  master 
who  accepted  it ;  but  he  appropriated  the  twelve 
shillings  to  his  own  use  : — Held,  that,  on  these 
facts,  the  servant  could  not  be  properly  con- 
victed of  larceny  of  money.  B.  v.  Israel,  S 
S.C.R.  138. 

As  to  Intent.] — The  prisoner  was  convicted  of 
stealing  a  dead  sow,  the  property  of  R.  The 
sow  had  strayed  into  prisoner's  enclosed  land, 
and  he  had  killed  it  and  afterwards  converted 
the  carcase  to  his  own  use,  taking  steps  to  con- 
ceal from  R.  that  the  pig  was  his.  The  chair- 
man of  Quarter  Sessions  ruled  that  by  sec.  27  of 
the  Impounding  Act  of  1865,  29  Vict.  No.  2,  a 
person  was  not  justified  in  appropriating  the 
carcase  of  an  animal  killed  by  him  under  the 
authority  of  the  section  without  making  reason- 
able efforts  to  ascertain  the  owner.  At  the 
same  time,  he  told  the  jury  that  the  prisoner 
must  be  acquitted,  if,  mistaking  the  effect  of 
the  section,  he  thought  that  he  had  a  right  to 
the  carcase : — Held,  that  the  direction  was 
right.    B.  V.  Billon,  1  S.C.R.  N.S.  159. 

Of  Things  Lost.] — On  the  trial  of  the  prisoner 
at  a  Court  of  Quarter  Sessions,  on  the  charge  of 
stealing  a  horse,  it  appeared  that  the  prisoner 
was  driviag  a  mob  of  his  own  horses,  and  that 
the  horse  in  question  (which  was  distinctly 
branded)  ran  up  to,  and  of  its  own  accord  mixed 
with,  his  mob  of  horses.  It  was  not  proved  that 
the  prisoner  saw  at  the  time  that  this  horse  had 
joined  his  mob,  but  it  was  proved  that,  the 
next  morning,  and  every  morning  up  to  the 
time  of  his  arrest,  as  his  custom  was,  he 
counted  over  the  entire  mob,  and  then  drove 


on  the  whole  together  to  their  destination.  The 
chairman,  at  the  trial,  refused  to  direct  the 
jury  (supposing  that  they  should  consider  the 
case  one  of  finding)  "  that  if,  when  the  prisoner 
first  saw  the  horse  with  his  mob,  he  did  not 
form  the  design  of  conversion,  he  was  not 
guilty  of  larceny ; "  but  he  directed  them 
instead,  that  "if  he  did  not  form  the  design  of 
conversion  when  he  first  did  some  act  or  gave 
some  direction  by  which  he  treated  the  horse 
as  a  part  of  his  mob,  or  incorporated  it  there- 
with, then  he  was  not  guilty  of  larceny.''  The 
jury  found  that  the  case  was  one  of  larceny  by 
finding,  and  convicted  the  prisoner  : — Held, 
that  the  judge's  direction  was  right,  if.  v. 
Mnlayson,  3  S.C.R.  301. 

A  Chinaman  who  could  not  read  or  under- 
stand English  was  charged  with  larceny  of  a 
cheque  which  he  had  picked  up  on  a  country 
road  and  had  soon  after  presented  for  payment 
at  the  bank  on  which  it  was  drawn  :^Held, 
that  there  was  evidence,  on  which  the  jury 
could  have  acted,  that  the  prisoner,  at  the  time 
of  finding  the  cheque,  had  an  intention  of 
appropriating  it  to  his  own  use,  and  that  he 
then  had  reasonable  means  of  knowing  that 
the  owner  could  be  found.  B.  v.  Ohong,  11 
S.C.R.  123. 


(b)  What  is  the  subject  of  Larceny. 

Gold —  Wash-dirt.] — Gold  in  wash-dirt,  that  is, 
native  gold  mechanically  mixed  with  sand  or 
gravel,  is  the  "  ore  of  a  metal,"  within  the 
meatiing  of  the  Larceny  Act  7  &  8  Geo.  IV. 
c.  29,  sec.  37,  and  therefore  the  subject  of 
larceny.  It  may  be  described,  in  an  information 
for  larceny,  as  "gold  ore."  B.  v.  Wilson,  12 
S.C.R.  258. 

Gold.]— Sec.  37  of  the  Larceny  Act,  7  &  8 
Geo.  IV.,  c.  29,  so  far  as  it  relates  to  gold, 
has  been  repealed  by  20  Vict.  No.  29,  which 
makes  the  taking  of  gold  on  private  lands  with- 
out the  authority  of  the  owner,  and  on  Crown 
lands  without  a  miner's  right,  an  offence  punish- 
able by  fine  on  summary  conviction.     lb. 

Larceny  cannot  be  committed  of  gold  belong- 
ing to  the  Crown  by  virtue  of  its  prerogative, 
while  it  is  not  yet  detached  from  the  mine,  or, 
in  other  words,  not  yet  found  or  seized.  (Per 
Martin,  C.J.)    lb. 
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Oas.] — The  prisoner  was  convicted  of  steal- 
ing gas,  the  property  of  the  Australian  Gas- 
light Company.  It  appeared  from  the  evidence 
that  a  secret  pipe  communicated  with  the  supply 
pipe  between  the  main  and  the  meter  ;  and  by 
this  secret  pipe  some  of  the  burners  in  the 
prisoner's  house  were  supplied  with  gas.  Objec- 
tions were  taken  at  the  trial  that  gas  was  not 
the  subject  of  larceny ;  that  there  was  no 
taking,  actual  or  constructive ;  that  there  was 
no  severance;  and  that  the  gas  was  in  the  pri- 
soner's possession  : — Held,  that  the  prisoner 
was  rightly  convicted.  S.  v.  RusseU,  1  S.C.R. 
N.S.  73. 


(c)  By  Bailee  (22  Vict.  No.  9). 

Bailment.] — The  prisoner  found  a  man  insen- 
sible from  drink,  and  took  some  money  consisting 
of  sovereigns  and  shillings  from  him  while  he 
was  then  unconscious,  with  the  bond  fide  inten- 
tion of  taking  care  of  it  for  him  ;  but  afterwards 
converted  part  of  the  money  to  his  own  use  : — 
Held,  that  the  prisoner  could  not  on  these  facts 
be  convicted  under  22  Viet.  No.  9,  of  larceny 
as  a  bailee.  Per  Stephen  C.J.  Under  the 
circumstances,  the  prosecutor  being  insensible, 
the  prisoner  could  hardly  be  considered  a  bailee 
of  his  money.  Per  Wise  J.  To  constitute  a 
bailment  within  the  statute,  there  must  be  an 
obligation  by  the  bailee  to  return  the  goods 
bailed  in  specie.  In  this  case  the  obligation  of 
the  prisoner  could  have  been  satisfied  by  a 
return  of  any  money  of  equal  value.  Quaere, 
whether  "  money  "  can  be  deemed  "  goods  and 
chattels ''  within  the  meaning  of  the  Act.  E. 
V.  Rigaty,  2  S.C.R.  176. 

Uheques.l — A  cheque  drawn  by  H.  was  by  H. 
given  to  the  prisoner  to  be  by  him  delivered  to 
W.,  for  transmission  to  B.,  to  whom  H.  was 
indebted.  The  prisoner  was  convicted  of 
larceny  of  the  cheque  laid  as  the  property 
of  H.  : — Held,  that  the  property  was  correctly 
laid  in  the  drawer,  H.  if.  v.  Critehell,  3  S.C.R. 
209. 

The  prisoner  was  convicted  on  an  informa- 
tion charging  him  with  stealing  certain  cheques 
the  property  of  the  Queen.  He  was  a  clerk  in 
the  Commissariat  Department,  and  it  was  his 
duty  to  make  out  cheques  for  military  pensions, 
get  them  signed  by  the  head  of  the  department, 


and  deliver  them  or  forward  them  in  due  course 
to  the  pensioners.  It  was  proved  that  he  had 
appropriated  three  of  these  cheques  to  his  own 
use : — Held,  that  the  prisoner  was  the  bare 
custodian  of  the  cheques,  that  he  never  had  any 
distinct  possession  of  them,  and  that  he  was 
rightly  convicted  of  larceny  at  common  law. 
Held,  also,  that  cheques  are  not  "goods  and 
chattels"  within  the  meaning  of  sec.  1  of  the 
Bailee  Act,  22  Vict.  No.  9.  R.  v.  Ooodison,  10 
S.C.R.  53. 

Piece  of  Paper.]— A  piece  of  paper  is  "goods 
and  chattels,"  within  the  meaning  of  sec.  1  of 
the  Bailee  Act,  22  Vict.  No.  9.  One  count  of 
an  information  charged  the  prisoners  with  steal- 
ing a  piece  of  paper.  The  evidence  showed 
that  they  had  stolen  a  cheque  entrusted  to 
them  as  bailees.  The  jury,  under  the  chair- 
man's direction,  found  them  guilty  on  that 
count : — Held,  that  the  conviction  was  good. 
[Note. — See,  however,  next  case.)  R.  v.  Daley 
&  Smith,  2  S.C.R.  N.S.  151. 

An  information  charged  the  prisoner  with 
stealing  five  bank-notes.  The  evidence  showed 
that  he  had  stolen  the  notes  entrusted  to  him 
as  a  bailee.  The  presiding  judge  amended  the 
information  by  adding  a  count  charging  the 
prisoner  with  stealing  five  pieces  of  paper,  and 
the  prisoner  was  found  guilty  on  that  count 
only : — Held,  that  the  conviction  was  wrong. 
R.  V.  Daley  &  Smith,  2  S.C.R.  N.S.  151,  over- 
ruled.    R.  V.  Home,  2  N.S.W.  L.R.  187. 


{d)  Procedure. 
Information  and  Election.] — An  information 
for  larceny  contained  two  counts.  1.  Horse 
stealing.  2.  Stealing  a  saddle.  The  goods  in 
both  counts  were  the  property  of  the  same 
owner,  and  were  taken  at  the  same  time  as  part 
of  the  same  transaction,  but  there  was  no  aver- 
ment that  the  larcenies  were  committed  within 
six  months  of  each  other : — Held,  on  point 
reserved,  the  information  was  good.  There 
is  no  law  prohibiting  the  charging  of  any 
number  of  felonies  in  one  information.  The 
Crown  may,  however,  be  called  upon  to  elect, 
except  in  cases  when  three  several  larcenies 
have  been  committed  within  six  months.  In 
that  case  the  Crown  has  express  power,  by 
virtue    of  16  Vict.  No.  18,  s.   16,  to  proceed 


173 


CRIMINAL  LAW. 


174 


withoat  electing ;  and  it  is  not  even  necessary 
that  the  information  should  allege  the  larcenies 
to  have  been  committed  within  six  months. 
The  question  of  election  is  entirely  for  the  judge. 
When  he  refuses  to  put  the  Crown  to  its 
election,  the  Supreme  Court  will  not  interfere. 
R.  V.  Sara,  S.M.H.  1st  July,  1876. 

(e)  Alligation  and  proof  of  Ownership  of 
Property. 

In  Postmaster-Oeneral.]  —  The  information 
charged  the  prisoner  with  feloniously  receiving 
divers  stolen  bank  notes  and  mails  of  letters, 
the  property  of  the  Postmaster-General.  The 
notes  and  letters  had  been  stolen  from  the 
premises  of  a.  country  post-office,  under  the 
charge  of  an  assistant-postmaster.  It  did  not 
appear  in  what  sense,  if  any,  he  was  the  assist- 
ant or  agent  of  the  Postmaster-General : — 
Held,  that  the  property  was  wrongly  laid. 
The  Postage  Act,  15  Vict.  No.  12  (repealed 
by  the  present  Act  31  Vict.  No.  4)  considered. 
S.  V.  Cum  Fait,  1  S.C.R.  239. 

An  information  charging  that  the  prisoner 
"being  then  employed  in  conveying  the  mail 
between  G.  and  M.,  and  while  so  employed, 
feloniously  did  steal  a  piece  of  paper  enclosed 
in  a  letter  sent  by  post,"  is  bad  for  not  laying 
the  property  in  any  one.  Sec.  48  of  the 
Post  Office  Act,  15  Vict.  No.  12  (repealed 
by  the  present  Act,  31  Vict.  No.  4)  does  not 
dispense  with  an  allegation  of  ownership. 
iJ.  V.  Moranda,  3  S.C.R.  152. 

A  prisoner  was  charged  with  stealing  a  £1 
note  the  property  C.  H.  It  appeared  in 
evidence  that  the  prisoner  was  a  servant  in  the 
Braidwood  Post-office,  of  which  C.  H.  was 
postmaster.  In  order  to  test  the  prisoner's 
honesty,  C.  H.  addressed  a  letter,  containing 
the  £l-note,  to  a  fictitious  address,  stamped  it, 
and  placed  it  in  the  letter-box,  but  without  any 
intention  that  the  letter  should  be  sent  by  post 
in  the  usual  way.  The  prisoner  had  appropriated 
the  letter  and  note  :— Held,  on  point  reserved, 
that  the  letter  was  not  "  a  letter  sent  by  post," 
and  that  the  property  was  rightly  laid  in  C.  H. 
(Note.-  See  now  31  Vict.  No.  4,  sees.  81  and  82. ) 
B.  V.  Wilson,  5  S.C.R.  15. 

In  Infant  Bailee.] — In  an  information  for 
larceny,  the  property  in  the  goods  stolen  may 


be  laid  in  a  bailee  who  is  under  the  age  of  21 
years.     B.  v.  Newman,  1  S.C.R.  344. 

In  Drawer  of  Cheque.] — Upon  a  trial  for 
the  larceny  of  a  cheque,  the  property  of  H.,  it 
appeared  that  H.  drew  the  cheque  in  favour  of 
B.,  or  bearer,  and  entrusted  it  to  the  prisoner 
to  be  delivered  by  him  to  W.,  for  transmission 
to  B.  The  jury  found  specially  that  the  prisoner 
intended  to  appropriate  the  cheque  to  his  own 
use  from  the  outset,  and  returned  a  verdict 
of  guilty.  On  the  point  being  reserved  whether 
the  ownership  of  the  cheque  was  not  in  B.  :— 
Held,  that  the  property  was  rightly  laid  in  H. 
B.  V.  Critchell,  3  S.C.R.  209. 

Owner  dead.] — Property  stolen  from  a  dead 
man  on  the  day  of  his  death  is  rightly  laid  as 
belonging  to  some  person  unknown,  there  being 
no  evidence  that  he  left  a  wUl  or  that  adminis- 
tration had  been  granted,  and  no  sufficient  time 
having  elapsed  between  his  death  and  the 
larceny  for  administration  to  have  been  granted. 
B.  V.  Mood,  8  S.C.R.  299. 

Gold.] — L.  held  under  Crown  grant,  land 
upon  which  gold  was  found.  By  the  deed  of 
grant,  the  right  to  gold  in  the  land  was 
expressly  reserved  to  the  Crown.  L.  divided 
the  land  into  claims,  and  issued  licenses  to 
miners  to  dig  therein  under  regulations  similar 
to  the  Government  regulations  under  the  Gold- 
fields  Act.  A.  and  party  and  W.  and  party 
held  adjoining  claims ;  W.  and  party  secretly 
drove  underground  into  A.'s  claim  and  took 
washdirt  containing  gold  therefrom  under  cir- 
cumstances amounting  to  larceny.  L.  and  party 
were  then  tried  and  found  guilty  on  an  infor- 
mation charging  them  with  stealing  gold  ore, 
the  property  of  the  Queen : — Held,  on  point 
reserved,  that,  as  the  Crown  had  not  possession 
of  the  mine,  nor  of  the  gold  detached  there- 
from, but  claimed  by  its  general  prerogative 
right  only,  there  had  been  no  larceny  of  gold 
the  property  of  the  Queen  as  charged.  (Per 
Martin,  C.J.).     B.  v.   Wilson,  12  S.C.R.  258. 

Bank  Draft.] — The  prisoner  was  charged  with 
stealing  a  valuable  security,  the  property  of  the 
A.J.S.  Bank.  He  was  manager  of  the  Grenfell 
branch  of  the  bank.  He  induced  D.,  who  sup- 
posed that  he  was  signing  a  deposit  slip  for 
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£700,  which  sum  he  was  depositing  in  the  bank, 
to  sign  a  request  for  a  bank  draft  on  Sydney. 
The  prisoner,  as  manager,  made  out  a  draft  in 
accordance  with  the  form  signed  by  D.,  procured 
the  signature  of  the  accountant  to  it,  and  after- 
wards negotiated  it  and  placed  the  money  to 
his  own  credit : — Held,  that  the  bank  draft 
was  correctly  described  in  the  information  as  a 
valuable  security,  and  that  the  property  was 
rightly  laid  in  the  bank.      R.   v.   Anderson, 

1  S.C.R.  N.S.  153. 

In  Servant.l — Certain  goods  stolen  from  a 
yacht  belonged — some  to  K.,  the  owner  of  the 
yacht,  some  to  others  who  had  entrusted  them 
to  G.,  the  caretaker  of  the  yacht,  and  servant 
of  the  owner.  In  an  information  for  the  larceny, 
the  property  of  all  the  goods  was  laid  in  G.  At 
the  trial,  the  chairman  of  Quarter  Sessions 
ordered  the  information  to  be  amended  by 
laying  the  property  of  the  first-mentioned  goods 
in  K.  : — Held,  that  the  amendment  was  rightly 
made.  And  held,  also,  that  the  property  in 
the  other  goods  was  rightly  laid  in  G.  E.  v. 
Bourne,  1  S.C.R.  N.S.  176. 

In  English  Corporation.'] — Prisoners  were  con- 
victed of  larceny  of  sheep  belonging  to  an  Eng- 
lish company  owning  a  station  in  New  South 
Wales.  They  were  also  convicted  on  a  count  lay- 
ing the  property  in  R.  and  others,  shareholders: — 
Held,  that  the  property  was  rightly  laid  in  the 
company,  though  not  registered  under  the  New 
South  Wales  Companies  Act  1874  :— Held,  also, 
that  the  simple  production  of  a  certificate  pur- 
porting to  be  signed  by  the  London  Registrar, 
was  sufficient  evidence  of  the  incorporation. 
Bateman  v.  Service,  6  App.  Cas.  386  followed. 
R.  V.  Williams,  1  N.S.W.  L.R.  170,  explained. 
Semhle,  the  objection  that  one  of  the  jury  is  a 
minor  must  be  taken  by  challenge,  or  is  too  late. 
R.  V.  Hill,  2  N.S.W.  L.R.  194. 

Woman,  Owner  of  Property,  Married  after 
Larceny.]— In  an  information  charging  the 
prisoner  with  larceny,  the  property  in  the 
goods  stolen  was  laid  in  F.S.  It  appeared  that 
before  the  trial,  but  after  the  stealing,  P.S.  had 
been  married  to  a  man  named  R. : — Held,  that 
the  property  was  rightly  laid.     R.  v.  Blach, 

2  S.C.R.  N.S.  108. 


(/)  Receivers. 

Recent  Possession.  ] — The  prisoner  was  tried  and 
convicted  on  a.  charge  of  feloniously  receiving 
some  bank-notes.  It  was  proved  that  the  notes 
had  been  stolen  from  a  mail  by  men  who  had 
their  faces  blackened,  and  could  not  be  identi- 
fied. The  robbery  occurred  on  the  6th  of 
December.  The  prisoner  was  arrested  on  the 
28th  of  December,  in  the,  same  district  as  that 
in  which  the  robbery  was  committed,  with  six 
of  the  stolen  notes  in  his  possession.  He  had 
endeavoured  to  pass  off  one  of  the  notes,  and  at 
first  denied  to  the  constable  that  he  had  any  in 
his  possession.  He  gave  two  inconsistent 
accounts  of  the  mode  of  his  acquiring  these 
notes,  neither  of  which  was  in  accordance  with 
probability.  The  prisoner  had  previously  been 
tried  for  the  robbery  and  acquitted: — Held,  on 
the  authority  of  R.  v.  Langmead  (1  L.  &  C.  427; 
10  L.T.  N.S.  350),  that  there  was  sufficient  , 
evidence  to  support  the  verdict  of  the  jury. 
;?.  V.'  Saunders,  4  S.C.R.  200. 

On  trial  of  an  information  containing  two 
counts,  the  first  for  stealing,  the  second  for 
receiving  certain  rings,  a  watch  and  chain  and 
some  opium,  the  property  of  L.,  it  appeared 
that  these  goods  were  stolen  from  L.  's  house  at 
Tamworth  on  the  11th  October,  1864.  On  the 
25th  January,  1865,  some  of  them  were  found 
in  possession  of  the  prisoner,  who  stated  that  he 
was  not  in  Tamworth  at  the  time  they  were 
stolen,  and  that  he  had  bought  the  rings  in 
Sydney.  The  prisoner  was  seen  near  L.  's  house 
on  the  date  of  the  robbery,  and  was  lodging  in 
the  neighbourhood  for  two  months  about  that 
time.  The  rings,  which  were  of  an  ordinary 
kind,  were  identified  by  L.  as  his  property. 
The  jury  found  the  prisoner  guilty  of  receiving: 
—Held,  on  point  reserved,  that  the  prisoner's 
possession  was  sufficiently  recent  to  throw  upon 
him  the  onus  of  accounting  for  such  possession 
of  the  stolen  property,  and  that  there  was 
sufficient  evidence  to  support  the  conviction. 
R.  v.  Arhon,  5  S.C.R.  118. 

Stolen  property,  jewellery  and  wearing  ap- 
parel, was  found  in  the  possession  of  the  pri- 
soner, nearly  twelve  months  after  it  had  been 
stolen.  The  prisoner,  and  his  wife  in  his  pre- 
sence, gave  inconsistent  accounts  of  their  pos- 
session of  the  stolen  property.  The  judge's 
direction  Was  to  the  effect  that  it  would  be  for 
the  jury  to  consider  whether  the  Recount  given. 
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by  the  prisoner  and  his  wife,  taken  in  connec- 
tion with  the  other  facts  of  the  case,  was  a 
reasonable  one  or  not.  If  it  was  reasonable 
they  were  to  acquit,  it  unreasonable,  they  were 
to  convict  the  prisoner.  The  prisoner  having 
been  convicted : — Held,  on  point  reserved,  the 
judge's  direction  was  right,  i?.  v.  Allison, 
Knox  202. 

Proof  that  Goods  received  were  Stolen.] — At 
the  trial  of  the  prisoner  under  7  &  8  Geo.  IV., 
c.  29,  s.  54,  for  feloniously  receiving  stolen 
goods,  it  was  proved  that  the  goods  had  been 
entrusted  at  Sydney  to  a  man,  not  the  prisoner, 
who  represented  himself  as  a  carrier,  for  the 
purpose  of  being  taken  to  Bathurst.  No 
further  trace  of  the-goods  was  found  until  they 
were  seen  in  the  possession  of  the  prisoner  near 
Bathurst.  There  was  evidence  that  the  goods 
had  been  stolen,  and  that  the  prisoner  received 
them  with  a  guilty  knowledge.  There  was 
also  evidence  that  in  fact  the  original  bailee  was 
not  a  carrier,  but  an  accomplice  of  the  prisoner, 
for  the  purpose  of  getting  possession  of  the 
goods  and  afterwards  appropriating  them : — 
Held,  that  the  prisoner  could  be  convicted  on 
these  facts.  The  prisoner  may  have  received 
the  goods  from  some  other  thief  than  the  car- 
rier ;  or  they  may  may  have  been  originally  ob- 
tained by  fraud.  Semble,  that  if  the  carrier 
had  been  guilty  of  larceny  as  a  bailee,  within 
22  Vict.  No.  9,  s.  1,  the  prisoner  could  not 
have  been  convicted  of  feloniously  receiving 
from  him.    B.  v.  Parker,  2  S.C.R.  217. 

Claim  of  Right. 1 — The  information  charged 
the  prisoner  with  having  stolen,  and  in  another 
count  with  having  feloniously  received,  certain 
race-horses.  The  evidence  at  the  trial  proved 
plainly  that  she  took  the  horses.  The  jury  re- 
turned '-■  verdict  of  not  guilty  of  stealing,  but 
guilty  of  receiving.  After  the  verdict  had  been 
pronounced,  and  had  been  minuted  by  the  clerk, 
the  jury  said  that  they  recommended  the  pri- 
soner to  mercy,  on  the  ground  that  she  be- 
lieved herself  to  have  some  claim  to  the  pro- 
perty : — Held,  that  the  finding  of  the  jury 
amounted  to  an  acquittal.  R.  v.  Dickson 
4  S.C.R.  298. 

Cattle,'] — The  prisoner  was  convicted  on  an 
information  which  charged  him  with  having 


feloniously  received  a  cow,  knowing  it  to  have 
been  stolen.  The  evidence  showed  that, 
although  the  cow  was  alive  at  the  time  it  was 
stolen,  it  was  dead  when  received  by  the 
prisoner  : — Held,  that  the  conviction  could  be 
sustained.  R.  v.  Puckering  (1  Mood.  C.C.  242) 
followed.    R.  V.  Fcgg,  3  S.C.R.  33. 


(g)  Larceny  in  a  Dwelling  to  the  Value  of  £5. 

The  Offence.] — Goods,  consisting  of  various 
articles  of  the  aggregate  value  of  more  than  £5, 
had  been  stolen  by  the  prisoner  from  a  dwelling- 
house,  and  placed  in  adjoining  premises.  They 
were  taken  from  these  adjoining  premises  by 
the  prisoner  at  one  time,  but  there  was  no 
evidence  to  show  how  thegoods  had  been  removed 
from  the  house — whether  at  one  time  or  in 
parcels,  or  in  parcels  of  what  value  : — Held, 
that  on  these  facts  the  prisoner  could  not  be 
convicted  of  stealiog  in  a  dwelling-house  to  the 
value  of  £5.  Held,  also,  that  although  the 
facts  showed  that  the  prisoner  was  undoubtedly 
guilty  of  simple  larceny,  and  the  sentence 
passed  on  him  did  not  exceed  that  which  might 
legally  have  been  passed  for  simple  larceny,  the 
conviction  was  bad,  and  ought  to  be  quashed. 
R.  V.  RoaensU,  2  S.C.R.  27. 


(h)  Offences  under  Cattle  Stealing  Prevention  Act. 
And  see  Illegally  Using. 

Allegation  of  Sex  in  Information.] — The  pri- 
soner was  tried  on  an  information  which  charged 
him  with  having  feloniously  killed  with  intent 
to  steal  the  carcases  thereof — one  bull,  one 
steer,  one  cow  and  one  heifer.  The  evidence 
was  conclusive  that  he  killed  one — and  only  one 
grown  animal  of  the  ox  kind  ;  but  there  was  no 
evidence  what  was  its  particular  kind — whether 
bull,  steer,  or  cow.  The  judge  directed  the 
jury,  that  if  satisfied  of  the  guilt  of  the  prisoner 
in  killing  a  grown  animal  of  the  ox  kind,  they 
might  find  him  guilty  on  the  indictment, 
although  unable  to  say  specifically  that  the 
prisoner  killed  a  bull,  or  steer,  or  cow,  and 
although  it  was  certain  that  a  bull,  and  steer, 
and  cow  were,  in  point  of  fact,  not  so  killed. 
The  jury  found  the  prisoner  guilty ;  but  added, 
that  they  could  not  say  what  was  the  sex  of  the 
beast  killed  : — Held  (per  Hargrave  and  Cheeke 
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J  J. ;  Stephen  C.J.  dissentiente),  that  the  direc- 
tion was  right;  but  (per  Stephen  C.J.,  and 
Cheeke  J. ;  Hargrave  J.  dissentiente),  that  the 
verdict  could  not  be  sustained ;  and  the  con- 
viction was  quashed.  M.  v.  Christian,  8  S.C.R. 
294. 

Having  stolen  Meat  in  possession.} — In  order 
to  support  the  conviction  of  the  defendant  under 
sec.  5  of  the  Cattle  Stealing  Prevention  Act  (17 
Vict.  No.  3)  for  having  stolen  meat  or  hides  in 
his  possession,  it  is  necessary  to  prove  that  an 
animal  has  been  stolen  by  someone,  and  that 
there  was  reasonable  grtiund  for  suspecting  that 
the  meat  or  skin  belonged  to  that  animal.  On 
motion  for  a  prohibition,  the  evidence  appearing 
on  the  depositions  cannot  be  supplemented  to 
show  what  actually  occurred  in  the  court  below. 
Ex  parte  Thame  (22nd  May,  1863)  considered; 
Ex  parte  Tranter,  7  S.C.R.  213. 


{j)  Evidence. 

Property.} — On  the  trial  of  the  prisoner  for 
stealing  a  mare,  the  property  of  D.,  the  only 
evidence  of  ownership  was  given  by  the  super- 
intendent of  H.,  who  deposed  that  he  had  charge 
of  H.  's  cattle  ;  that  he  believed  the  mare  was 
D.  's ;  that  she  had  been  in  their  charge  for 
eight  or  nine  years.  On  cross-examination  he 
said  that  he  never  saw  D.,  and  that  B.  had 
never  told  him  that  the  mare  was  his,  B.'s  ;  but 
that  H.  had  told  him  that  she  was  D.  's ;  that 
he  also  knew  her  by  the  brands.  That  all  D.'s 
stock  was  so  branded,  and  that  he  had  treated 
all  with  similar  marks  as  D.'s ;  that  D.'s  stock 
were  kept  on  H.'s  run  for  him: — Held  (per 
Stephen  C.J.;  MUford  J.  duhitante,  and  Wise 
J.  dissentiente),  that  there  was  not  sufficient 
evidence  of  the  ownership  of  the  mare  in  D.  to 
support  a  conviction.  A  pardon  for  the 
prisoners  was  recommended.  R.  v.  Kennedy, 
3  S.C.R.  154. 

Maries  amd  Brands  of  Owner.} — At  the  trial  of 
the  prisoner  for  sheep-stealing  the  sheep  were 
not  produced  in  court,  but  the  prosecutor  was 
called,  who  described  the  marks  and  brands 
upon  the  sheep  ; — Held,  that  the  evidence  was 
rightly  admitted.  R.  v.  Bell,  2  S.C.R.  N.S. 
109. 


Evidence  for  Defence  supplementing  Case  for 
Crovm.} — On  the  trial  of  the  prisoner  for  cattle- 
stealing  the  only  evidence  as  to  property  in  the 
stolen  animal  was  given  by  a  witness  who  iden- 
tified the  cattle  as  belonging  to  a  station  on 
which  he  was  the  overseer,  and  deposed  that 
they  had  not  to  his  knowledge  been  sold ;  no 
cattle  was  ever  delivered  oflE  the  run  without 
his  knowledge ;  but  he  had  no  power  to  sell,  and 
could  not  swear  that  those  cattle  had  not  been 
sold.  The  person  who  alone  had  authority  to 
sell  did  not  attend  at  the  trial.  The  prisoner 
set  up  a  defence,  which  was  manifestly  false, 
and  the  jury  found  him  guilty :— Held,  that 
although  the  evidence  of  the  Crown  was  in 
itself  insuflBoient  to  support  the  verdict,  the 
whole  evidence  was  such  as  could  sustain  the 
conviction ;  and  the  conviction  was  upheld. 
R.  V.  Law,  9  S.C.R.  310. 

Presumed  Coercion  of  Wife,} — Husband  and 
wife  were  jointly  charged  with  stealing  and  re- 
ceiving certain  money  (bank  notes).  The  hus- 
band was  convicted  of  stealing,  the  wife  of 
receiving.  It  appeared  from  the  evidence  that 
the  husband  alone  had  stolen  the  notes,  and 
there  was  no  evidence  to  show  the  circumstances 
under  which  the  wife  received  them  from  him, 
but  it  was  proved  that  shortly  after  the  stealing 
she  went,  unaccompanied  by  her  husband,  to 
several  banks  and  shops,  cashing  the  notes  :— 
Held,  on  point  reserved,  that  there  was  not 
sufficient  evidence  to  show  that  the  woman  had 
not  acted  under  the  coercion  of  her  husband. 
Subsequent  acts  of  a  woman  who  receives  stolen 
goods  from  her  husband  are  not  evidence  to 
show  such  independent  activity  on  her  part  at 
the  time  of  receiving  the  goods  as  will  rebut 
the  presumption  that  in  so  receiving  she  was 
acting  under  his  coercion.  R.  v.  Jourdain, 
Knox  465. 

Jurisdiction.} — The  prisoner  stole  a  watch  in 
the  harbour  of  Melbourne,  in  the  colony  of 
Victoria,  brought  it  to  Sydney,  and  pa'W'ned  it 
there: — Held,  that  he  could  not  be  convicted  of 
larceny  at  a  Court  of  Quarter  Sessions  holden 
at  Sydney.  R.  v.  Hippolite,  1  S.C.R.  N.S. 
171. 

I  XVII.  Libel— Sfie  DefamatioK 
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XVIII.  Malicious  Injuries  to  Propbkty. 

Evidence.]— The  only  evidence  against  the 
prisoner,  charged  jointly  with  another  with 
maliciously  killing  a  horse,  besides  the  state- 
ment of  the  other  prisoner,  was  that  he  had 
been  in  company  with  the  other  prisoner  on  the 
night  when  the  horse  was  killed ;  that  there 
was  bad  feeling  between  his  family  and  the 
prosecutor,  the  owner  of  the  horse  ;  that  tracks 
of  an  unshod  horse  (it  being  admitted  that  the 
prisoner  used  to  ride  a  horse  without  shoes) 
were  discovered  alongside  the  tracks  of  the 
horse  killed  and  of  the  horse  of  the  other 
prisoner  ;  and  that  an  axe  with  which  the  horse 
was  killed  was  taken  from  the  wood-heap  of 
the  prisoner's  uncle :— Held,  that  there  was 
evidence  on  which  the  jury  was  justified  in  con- 
victing the  prisoner.  S.  v.  O'Brien  and  Smith, 
2  S.C.R.  N.S.  281. 

Sugar-CaTK.I — Sugar-canes  are  not  shrubs 
within  the  meaning  of  sec.  19  of  17  &  18  Geo. 
IV.  c.  30,  s.  19  (per  Martin  C.J.,  and 
Manning  J.;  Hargrave  J.  dusentiente).  And 
a  conviction  for  setting  fire  to  certain  shrubs, 
to  wit  sugar-canes,  was  quashed.  B.  v.  Black, 
1  S.C.R.  N.S.  68. 


XIX.  MuRDBK,  Manslaughter,  and  Offences 

AGAINST  the  PbRSON. 

(a)  Murder  and  MansloMglUer, 

Common  Design.] — Where  a  constable  in  law- 
ful charge  of  a  number  of  prisoners  is  killed  by 
One  of  them  in  the  prosecution  of  a  common 
design  to  escape  at  all  hazards,  it  is  murder  in 
all  engaged  in  such  common  design.  M.  v. 
Crookwell,  6  S.C.R.  119. 

Place  of  Death  Immaterial.] — At  the  trial  of 
the  prisoner  for  murder,  the  jury  found  that 
the  fatal  wound  had  been  inflicted  by  the 
prisoner  within  the  colony.  No  evidence  was 
given  where  the  deceased  died,  but  it  was 
shown  that  she  was  buried  on  the  Victorian 
side  of  the  Murray.  The  judge  directed  that 
the  8  &  9  Geo  IV.  c.  31,  was  in  force  in  the 
colony,  and  that  therefore  it  was  immaterial 
where  the  deceased  died : — Held,  that  such 
direction  was  right,  if.  v.  Blach  Peter,  2  S.C.R. 
207. 


Proximate  Cause  of  Death.]— On  the  trial  of 
the  prisoner  for  manslaughter  of  a  boy  who  was 
killed  by  a  collision  between  a,  cart  which  he 
was  driving  across  a  railway  line  at  a  public 
crossing,  and  an  engine  and  ballast  train,  the 
facts  were  that  the  prisoner  was  the  gatekeeper 
at  the  crossing,  and  the  accident  was  attributed 
to  her  neglect  in  leaving  her  post  at  the  station- 
house,  and  not  shutting  the  gates  and  keeping 
a  look-out  for  approaching  trains  as  her  duty 
was.  The  judge  directed  the  jury  not  to  find 
the  prisoner  guilty  unless  they  were  satisfied 
that  her  absence  from  her  post  was  the  proxi- 
mate and  efficient  cause  of  the  boy's  death. 
The  judge  refused  to  tell  the  jury  that  if  they 
had  any  reasonable  doubt  that  the  prisoner 
could  not  have  prevented  the  aooident  even  if 
she  had  been  at  her  place  of  duty,  they  ought 
to  acquit  her : — Held,  that  the  conviction  must 
be  sustained.     B.  v.  Callaghan,  10  S.C.R.  319. 

Defence  of  Drunlcenness.] — On  a,  trial  for 
murder,  the  unsound  condition  of  the  prisoner's 
mind  at  the  time  of  the  committing  of  the 
offence,  if  produced  by  voluntary  drunkenness, 
and  of  a  temporary  and  not  of  a  fixed  or  per- 
manent character,  is  not  a  matter  to  be  con- 
sidered by  a  jury  in  determining  whether  the 
prisoner  was  guilty  of  murder  or  manslaughter. 
B.  v.  Boon,  S.M.H.  10th  June,  1876. 

Attempt.] — On  an  information  for  murder, 
the  prisoner  can  be  found  guilty  under  16  Vict. 
No.  18,  3.  9,  of  the  attempt  to  commit  murder. 
B.  V.  Matthews,  2  S.C.R.  227. 

Eoidence — Previous  Quarrels — Bes  gestae.] — 
In  an  issue  as  to  whether  a  homicide  is 
excusable  or  amounts  to  murder,  evidence 
of  the  characters  of  the  prisoner  and  de- 
ceased, and  of  previous  quarrels  between 
them,  may  be  given  on  behalf  of  the  pri- 
soner. On  the  trial  of  the  prisoner  for  mur- 
der, the  evidence  was  clear  that  the  death  of 
the  deceased  was  caused  by  a  gunshot  wound 
inflicted  by  the  prisoner.  The  defence  was  that 
the  prisoner  had  fired  under  a  reasonable,  or, 
at  any  rate,  a  real  apprehension  of  danger.  The 
deceased  and  prisoner  were  neighbouring 
farmers,  and  there  had  been  quarrels  be- 
tween them  about  some  real  or  supposed  tres- 
passes.    A  few  days  before  the  fatal  occurrence 
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the  deceased  shot  a  pig  belonging  to  the  pri- 
soner. The  latter  afterwards  shot  a  pig  the 
property  of  the  deceased.  On  hearing  of  this  act, 
the  deceased  ran,  in  a  great  passion,  unarmed, 
towards  the  house  of  the  prisoner,  who  was 
standing  alone  at  the  door  with  a  gun  in  his 
hand.  The  prisoner  called  out  to  the  deceased 
to  stop,  which  he  did,  being  then  within  a  few 
yards  of  the  door,  and  the  prisoner  then,  with- 
out a  further  word  on  either  side,  fired,  and  the 
shot  eventually  proved  fatal.  Evidence  was 
given  as  to  the  prisoner  being  a  quiet  and  Inof- 
fensive, and  the  deceased  a  violent  and  dan- 
gerous person.  The  judge  directed  the  jury  to 
confine  their  attention  chiefly  to  the  acts  and 
conduct  of  the  prisoner  and  deceased  on  the  day 
of  the  occurrence ;  that  the  previous  quarrels 
of  the  parties  were  no  part  of  the  res  gestce. 
That  they  were  to  disregard,  except  for  the 
purpose  of  recommending  to  mercy,  the  evi- 
dence given  of  the  peaceable  character  of 
the  prisoner,  and  of  the  violent  character 
of  the  deceased,  unless  there  was  any  doubt 
aa  to  the  prisoner's  act,  when  evidence  of 
his  general  character  might  be  taken  into 
consideration:  —  Held  (per  Stephen  C.J. 
and  Cheeke  J. ;  Hargrave  J.  dissentiente), 
that  the  jury  ought  to  have  been  directed  to 
take  into  consideration  the  evidence  of  previous 
threats  and  quarrels  and  of  the  character  and 
habits  of  both  parties,  with  the  view  of  finding 
quo  animo  the  act  was  committed.  S.  v. 
Chiffin,  10  S.C.R.  91. 

(6)  Suicide. 

Verdict  of  felo  de  se.] — A  verdict  by  a  coro- 
ner's jury  that  the  deceased  "  deliberately  put 
an  end  to  her  own  existence  by  throwing  her- 
self from  a  rock  and  falling  from  a  height  of 
about  thirty  feet ;  and  we  therefore  pronounce 
her  guilty  of  felo  de  se,"  is  not  a  finding  that 
the  deceased  feloniously  committed  self-murder. 
Note. — Verdicts  of  felo  de  se  are  abolished  by 
39  Vict.  No.  22.    B.  v.  Loftus,  1  S.C.R.  1. 

(c)  Assault,  Battery,  Wounding,  &e. 

Common  Assault.]— It  a  person  presents  an 
unloaded  pistol  at  another,  telling  him  that  it 
is  loaded  and  threatening  to  shoot  him,  the 
distance  between  the   two  being  such  that  a 


shot  from  such  a  firearm  if  loaded  would  take 
effect,  this  Is  no  assault,  if.  v.  Oleary,  9 
S.C.R.  75. 

To  a  criminal  information  by  the  Attorney- 
General  of  New  South  Wales  against  a  member 
of  the  Legislative  Assembly  of  that  colony  for 
an  assault  on  a  member,  committed  within  the 
precincts  of  the  House  while  the  Assembly  was 
sitting,  which  Information  averred  that  such 
assault  was  in  contempt  of  the  said  Assembly, 
a  general  demurrer  was  allowed  by  the  Supreme 
Court.  On  appeal : — Held,  by  the  Judicial 
Committee,  reversing  such  judgment,  that  the 
information  was  good,  as  the  alleged  contempt 
of  the  Legislative  Assembly  was  charged  only 
as  a  matter  of  aggravation,  and  could  be 
rejected  as  surplusage,  and  that  the  information 
was  sustainable  for  an  assault.  Attorney-General 
V.  Macpherson,  6  Moore  P.C.  Cases,  N.S.  49; 
L.R.  3  P.C.  268. 

Pleading.] — An  information  charging  that  the 
defendant,  "  in  and  upon  one  T.W.  did  make  an 
assault,  and  him,  the  said  T.W.,  did  beat,  &c., 
and  thereby  then  did  occasion  grievous  bodily 
harm  to  the  said  T.W.,"  and  which  does  not  con- 
tain the  words  "unlawfully  and  maliciously,'' 
merely  charges  a  common  assault,  and  not  the 
statutory  offence  created  by  sec.  4  of  the 
Offences  Better  Prevention  Act  (16  Vict.  No. 
17).  Where  the  defendant  had  pleaded  to  the 
information.  Held,  that  the  presiding  judge 
had  no  power  under  16  Vict.  No.  18,  sec.  1,  to 
allow  the  information  to  be  amended  by  adding 
the  words  "  unlawfully  and  maliciously."  The 
words  proposed  to  be  added  were  material  to 
the  merits  of  the  case  within  the  meaning  of  the 
section.     R.  v.  O'Heam,  11  S.C.R.  264. 

Aggravated.] — An  aggravated  assault  within 
the  meaning  of  the  statute  18  Vict.  No.  9,  see. 
1,  is  one  by  which  some  injury  physically  serious 
is  Inflicted.  A  common  assault  does  not  become 
an  aggravated  one  by  being  committed  at  night, 
or  by  being  accompanied  by  abusive  and  insult- 
ing words.  There  must  be  some  physical  injury. 
Ik  parte  Little,  12  S.C.R.  323. 

Where  an  information  is  laid  under  9  Geo. 
IV.  c.  31,  for  a  common  assault,  and  after 
hearing  evidence  the  magistrates  are  of  opinion 
that  the  case  comes  within  the  I'Sth  Vict.  No.  9, 
sec.   3,  and  they  inflict  punishment  accordingly 
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as  for  an  aggravated  assault  under  the  last- 
named  Act,  they  should  make  a  note  to  that 
effect  in  the  adjudication  indorsed  on  the  pro- 
ceedings,   lb. 

A  prisoner  was  charged  before  magistrates 
with  an  indecent  assault,  and  an  assault 
with  intent  to  commit  a  rape.  The  evi- 
dence showed  indecent  acts,  but  no  serious 
physical  violence.  The  prisoner  was  con- 
victed of  an  aggravated  assault,  and  was 
sentenced  to  three  months'  imprisonment  with 
hard  labour : — Held,  on  motion  for  a  prohibi- 
tion, that  the  magistrates  were  justified  in  con- 
victing of  an  aggravated  assault  on  the  evidence 
before  them.     Ex  parte  Jones,  Knox  263. 

By  Imprisonment.  ] — A  bailiff  entirely  ignorant 
of  nautical  matters  and  steam  machinery  was 
lawfully  on  board  and  about  to  take  possession 
of  a  steam  launch  alongside  a  wharf.  The  former 
owner  and  his  servant  wilfully  set  the  engines 
full  speed  ahead  and  cast  the  launch  adrift  with 
the  bailiff  on  board  : — Held,  on  point  reserved 
(Martin,  C.J.,  dissentiente),  that  the  act  of 
casting  the  launch  adrift  with  the  bailiff  on 
board  under  the  circumstances  amounted  to  an 
imprisonment.  The  principle  laid  down  in  Bird 
V.  Jones,  7  Ad.  &  E.  742,  followed.  M.  v. 
Macquarie,  13  S.C.R.  264. 

Occasioning  actvaZ  Bodily  Harm.] — On  trial  of 
an  information  for  unlawfully  and  maliciously 
wounding,  the  jury,  under  the  judge's  direction, 
found  a  verdict  of  "assault  occasioning  actual 
bodily  harm."  Sentence  was  passed  of  a  term 
of  imprisonment  with  hard  labour,  as  provided 
for  this  latter  offence  by  sec.  28  of  16  Vict.  No. 
1,8  : — Held,  on  point  reserved,  that  the  convic- 
tion must  be  quashed.  Such  a  verdict  could 
not  be  given  on  an  information  for  unlawfully 
wounding.  There  should  have  been  a,  special 
count  charging  "an  assault  occasioning  actual 
bodily  harm."  The  Act  16  Vict.  No.  18,  sec.  28, 
which  allows  the  infliction  of  hard  labour  as 
portion  of  the  sentence  for  this  offence  did  not 
create  new  offences,  but  provided  an  additional 
punishment  for  certain  offences  in  existence  at 
the  time  of  the  passing  of  the  Act.  It  provided  an 
additional  punishment  for  assault  under  certain 
circumstances  of  aggravation;  and  before  a 
prisoner  can  be  sentenced  to  that  additional 
punishment  the  circumstances  of  aggravation 


must  have  been  charged  against  him  in  the  in- 
formation.   B.  V.  Jenkins,  Knox  295. 

Summary  Jurisdiction  of  Justices.]  —  A 
police  magistrate  (or  two  justices)  has  power 
under  9  Geo.  IV.  c.  31,  sec.  27;  and  19  Vic.  No. 
24,  sec.  22,  to  imprison  without  option  of  a 
fine  for  common  assault.  Ex  parte  Jackson, 
2  N.S.W.  L.R.  198. 

Occasioning  Grievous  Bodily  Harm.] — ^An 
information  charging  that  the  defendant,  "in 
and  upon  one  T.  W.  did  make  an  assault,  and 
him,  the  said  T.  W.,  did  beat,  &c.,  and  thereby 
then  did  occasion  grievous  bodily  harm  to  the 
said  T.  W.,"  and  which  does  not  contain  the 
words  "unlawfully  and  maliciously,"  merely 
charges  a  common  assault,  and  not  the  statutory 
offence  created  by  sec.  4  of  the  Offences  Better 
Prevention  Act  (16  Viet.  No.  17).  Where  the 
defendant  had  pleaded  to  the  information,  Held, 
that  the  presiding  judge  had  no  power  under  16 
Vict.  No.  18,  sec.  1,  to  allow  the  information  to 
be  amended  by  adding  the  words  "unlawfully 
and  maliciously."  The  words  proposed  to  be 
added  were  material  to  the  merits  of  the  case 
within  the  meaning  of  the  section.  B.  v. 
O'Heam,  11  S.C.R.  264. 

Wounding. — A  prisoner  was  tried  on  an  infor- 
mation, following  the  words  of  the  Act  (16  Vict. 
No.  17,  sec.  4),  for  "unlawfully  and  maliciously 
wounding."  The  jury  found  a  verdict  of  "  unlaw- 
fully wounding." — Held,  on  point  reserved,  that 
as  the  offence  charged  was  the  statutory  misde- 
meanour of ' '  unlawfully  and  maliciously  wound- 
ing," the  prisoner  could  not  be  found  guilty  of 
"unlawfully  wounding"  only.  The  word 
"  maliciously"  was  necessary  in  the  statement 
of  the  offence,  and  as  the  jury  had  not  found 
"  maliciously"  in  their  verdict,  the  Court  could 
not  supply  the  defect.  Conviction  quashed. 
B.  V.  Bothe,  12  S.C.R.  164. 

On  the  trial  of  an  information  for  unlawfully 
and  maliciously  wounding,  the  jury  may  find  the 
defendant  guilty  of  a  common  assault.  B.  v. 
Gardner,  8.  M.  H.  2nd  December,  1876. 

Common  Design.] — On  trial  of  a  charge 
of  unlawfully  wounding  it  appeared  that  the 
prisoners,  M.  and  K.,  went  into  a  house  of  ill- 
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fame  at  4  o'clock  in  the  morning,  and  com- 
menced making  a  disturbance  there.  The  pri- 
soner M.  first  assaulted  the  prosecutor  and  beat 
him.  Shortly  afterwards,  while  the  prosecutor 
was  talking  to  the  prisoner  M.,  the  prisoner  K., 
who  had  shortly  before  left  the  room,  re- 
entered, and,  without  any  notice,  struck  the 
prosecutor,  inflicting  a  wound.  The  prosecutor 
fell,  when  K.  struck  him  again,  and  M.  cried, 
"Knock  his  brains  out."  M.  was  present 
during  the  assault  and  wounding  by  K.,  but 
took  no  active  part  in  it — Held,  that  M.  was 
guilty  of  unlawfully  wounding  equally  with  K. 
R.  V.  Murphy,  9  S.C.R.  280. 

Wounding  with  Intent  to  do  Oriexous  Bodily 
Harm.} — The  prisoner  was  charged  with  feloni- 
ously, unlawfully,  and  maliciously  wounding, 
with  intent  to  do  some  grievous  bodily  harm.  The 
judge,  at  the  trial,  directed  the  jury  that  they 
might,  under  16  Vict.  No.  17,  s.  5,  acquit  the 
prisoner  of  the  felony  charged,  and  find  him 
guilty  of  the  misdemeanour  of  unlawfully 
wounding  ;  but  he  refused  to  direct  them  that 
the  prisoner  might,  on  the  information,  be  con- 
victed of  a  common  assault.  The  prisoner  was 
found  guilty  of  the  misdemeanour  : — Held,  that 
the  direction  was  right,  and  the  conviction 
was  upheld,  if.  v.  Rdwson,  1  N.S.W.  L.R. 
128. 

Wounding  with  Intent  to  Murder.] — In 
one  count  of  an  information  the  prisoner 
was  charged  with  feloniously  and  unlawfully 
wounding  one  M.  A.  G.,  with  intent  then 
feloniously,  wilfully,  and  of  malice  aforethought, 
to  commit  murder  : — Held,  on  point  reserved, 
that  the  count  was  good  without  alleging  an 
intent  to  murder  any  particular  person.  R.  v. 
Ryan  (2  M.  &  Rob.  213)  followed.  R.  v.  Jones, 
Knox  170. 

Attempt  to  Discharge  Firearm.]  —  The 
prisoner  was  convicted  of  having  at- 
tempted to  discharge  a  loaded  revolver,  with 
intent  to  do  grievous  bodily  harm.  He  had 
pulled  the  trigger  of  a  revolver  loaded  in  one 
chamber  when  the  chamber  containing  the  cart- 
ridge was  not  opposite  the  hammer,  and  the 
revolver  did  not  go  o£f,  and  the  jury  found  that 
at  the  time  of  pulling  the  trigger  the  revolver 
was  not  in  a  position  to  be  discharged  : — Held, 


that  the  conviction  was  good.     R.  v.   Wright, 
2  S.C.R.  N.S.  110. 

Evidence  —  Res  gestoe.]  —  On  a  trial  for 
assault,  after  the  ofience  was  fully  proved 
by  direct  testimony,  a,  witness  who  had 
not  seen  the  assault  was  called  for  the 
prosecution,  and  questioned  whether  he 
had  not  seen  the  defendant  shortly  before  the 
assault  was  committed,  and  as  to  what  then  took 
place  between  him  and  the  defendant.  An 
objection  was  taken  to  the  question,  because  it 
might  tend  to  aggravate  the  offence  by  showing 
malicious  deliberation,  of  which  the  defendant 
might  have  repented  ;  and  on  other  grounds. 
The  judge  disallowed  the  objection,  and  ad- 
mitted evidence  of  a  conversation  between  the 
witness  and  the  defendant  respecting  the  pro- 
secutor : — Held,  that  the  question  objected  to 
was  rightly  allowed.  What  the  defendant  said 
was  evidence  against  him.  R.  v.  Kennedy,  10 
S.C.R.  57. 


(d)  Robbery. 

See  R.  V.  Cheshire,  3  S.C.R.  129,  ante  XVI. 
Labceny. 


(e)  Rape,  and  attempt  to  Commit  Rape. 

By  Boy  under  Fourteen.] — The  legal  presump- 
tion that  a  boy  under  fourteen  years  of  age  is 
incapable  of  committing  rape,  applies  to  chil- 
dren bom  and  living  in  the  colony.  And  it 
was,  therefore,  held  that  a,  boy,  native  of  the 
colony,  and  under  the  age  of  fourteen  years, 
could  not  be  convicted  of  an  assault  with 
intent  to  commit  a  rape.  R.  v.  Willis,  4  S.C.R. 
59. 

Intention.]— On  the  trial  of  the  defendant 
for  assault  with  intent  to  commit  a  rape,  the 
jury  found  a  general  verdict  of  guilty,  and 
returned  as  a  special  finding  : — (1)  That  the  de- 
fendant intended  to  have  connection  with  the 
prosecutrix  nolens  volens  ;  (2)  That  he  desisted 
because  he  could  not  effect  his  purpose  on 
account  of  her  great  resistance  :— Held,  that  the 
oonvictipn  was  right.  It  is  sufficient  if  the 
defendant  at  any  one  time  formed  the  criminal 
intent.  R.  v.  Lloyd  (7  C.  &  P.  318)  commented 
on.     R.  v.  Black  Bob,  7  S.C.R.  120. 
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Attempt.] — On  the  trial  of  the  prisoner  for 
rape,  the  prosecutrix,  a  married  woman,  swore 
positively  that  the  offence  had  been  fully  com- 
pleted. The  jury  found  a  verdict  of  attempting 
to  commit  a  rape : — Held,  that  the  jury  acted 
within  the  powers  granted  by  16  Vict.  No.  18,, 
s.  9  ;  for  they  were  the  judges  whether  the  case 
was  such  that  the  prisoner  ought  to  have  been 
charged  with  attempting  to  commit  the  offence, 
and  not  with  the  actual  commission  thereof 
within  the  meaning  of  the  statute.  And  the 
conviction  was  upheld.  B.  v.  Mitchell,  9  S.C.R. 
282. 

The  prisoner  was  found  guilty  of  an 
attempt  to  commit  a  rape.  The  evidence 
showed  that  A.,  who  had  never  seen  the  prisoner 
before,  was  alone  Ln  a  house  a  quarter  of  a  mile 
from  any  other  house ;  that  the  prisoner  came 
to  the  house  la  the  morning,  asking  A.  for  some- 
thing to  eat  a^nd  drink,  which  she  gave  him  out- 
side the  house ;  that  he  afterwards  came  into 
the  house,  and,  without  saying  anything, 
caught  A.  round  the  waist,  threw  her  against  the 
slabs  of  the  house,  then  threw  her  on  the  sofa 
and  fell  on  her  and  remained  some  time  on  her 
and  held  her  down  ;  that  she  screamed,  and  the 
prisoner  threatened  to  cut  her  throat  if  she  did 
not  be  quiet ;  that  she  then  got  away  and  ran 
out  of  the  door  and  he  followed  her  for  some 
distance  :  —  Held  (per  Martin  C.J.  and 
Manning  J.;  Hargrave  J.  dissentiente),  that 
the  evidence  was  sufficient  to  support  the  ver- 
dict.   S.  V.  Williams,  1  S.C.R.  N.S.  44. 

Assault  with  Intent  —  Evidence.]  —  A  pri- 
soner was  convicted  of  an  assault  with  intent  to 
commit  a  rape,  upon  evidence  in  substance  as 
follows : — At  the  time  and  place  of  the  commis- 
sion of  the  offence  the  weather  was  very  hot, 
and  Mr.  and  Mrs.  M.  and  their  children  slept 
at  night  upon  the  verandah  of  their  house. 
During  the  night  Mrs.  M.,  the  prosecutrix, 
was  awakened  by  feeling  a  hand  laid  upon  the 
top  of  her  bare  shoulder ;  she  turned  round, 
and  her  arm  came  in  contact  with  the  neck  of 
the  prisoner  (an  aboriginal),  who  was  lying 
behind  her  in  his  shirt,  leaning  on  his  elbow. 
Mrs.  M.  immediately  cried  out,  and  the  prisoner 
ran  away : — Held,  on  point  reserved,  there  was 
no  evidence  of  the  intent  charged.  Conviction 
quashed.     M.  v.  Combo,  Knox  91. 


(/)  Abusing  Girls  under  Ten  Years  of  Age. 

Assault  loith  Intent.] — The  prisoner  was 
charged  with  carnally  knowing  and  abusing  a- 
girl  under  the  age  of  ten  years.  The  judge 
directed  the  jury  to  acquit  the  prisoner  on  the 
capital  charge,  but  told  them  that  they  might, 
under  11  Vict.  No.  30,  sec.  2,  find  him  guilty  of 
an  assault  with  intent  to  commit  the  offence 
charged  :  —  Held  (per  Martin  C.J.  and 
Manning  J.;  Hargrave  J.  disserttiente),  that 
the  jiidge  was  not  bound  to  tell  the  jury  that 
they  might  also  find  the  prisoner  guilty  of  an 
attempt  to  commit  the  offence  charged.  B.  v. 
Keogh,  1  S.C.R.  N.S.  136. 

(g)  Abusing  Oirls  under  Twelve  Years  of  Age. 

Consent.] — An  assault  with  intent  to  commit 
a  rape  must  be  made  in  invitam.  The  prisoner 
was  charged  with  an  assault  with  intent  to 
commit  a  rape.  At  the  trial  no  evidence  was 
adduced  to  show  that  the  prisoner  intended  to 
carnally  know  the  prosecutrix  against  her  will ; 
but  it  appeared  that  the  prosecutrix  was  between 
the  ages  of  ten  and  twelve  years.  The  Chairman 
of  Quarter  Sessions  directed  the  jury  that  as  the 
girl  was  under  the  age  of  twelve  years,  consent 
was  immaterial.  The  jury  thereupon  convicted 
the  prisoner: — Held,  that  the  conviction  was 
bad.  The  information  ought  to  have  been 
framed  under  11  Vict.  No.  30,  sec.  3,  for 
attempting  to  have  unlawful  and  carnal  know- 
ledge of  a  female  child  over  the  age  of  ten  years 
and  under  the  age  of  twelve  years.  The  con- 
viction was  quashed.  B.  v.  Strike,  1  S.C.R. 
228. 

(h)  Indecent  Assault. 

The  prisoner  was  convicted  on  an  information 
charging  that  he  "did  unlawfully  and  indecently 
assault  one  A.B.,"  who  was  an  adult  female. 
He  was  sentenced  to  imprisonment  with  hard 
labour: — Held,  on  motion  for  arrest  of  judgment, 
that  the  information  disclosed  an  offence  punish- 
able by  law.  Held,  also,  that  after  verdict  the 
information  was  good ;  and  that,  even  if  it  were 
not  good  at  Common  Law,  on  the  ground  that 
the  circumstances  of  indecency  were  not  set  out, 
the  conviction  could  be  sustained  by  7  Geo.  IV. 
c.  64,  s.  21.  Held,  also,  that  the  Court  had 
power,  under  16  Vict,  No.  18,  s.  28,  to  pass 
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the  sentence  of  hard  labour.     S.  v.  Bums,  1 
S.C.R.  317. 

Information.] — The  defendant  was  tried  on  an 
information  under  11  Vict.  No.  30,  s.  4,  which 
charged  him  with  having  committed  an  indecent 
assault  on  a  female  child  under  the  age  of  twelve 
years.  The  judge,  in  summing  up,  told  the 
jury  that  they  might  find  the  defendant  guilty 
of  a  common  assault,  but  he  did  not  draw  a 
distinction  between  the  offences,  nor  tell  the 
jury  that  an  assault  must  be  either  without  or 
against  consent.  The  jury  found  the  defendant 
guilty  of  a  common  assaxdt.  The  facts  showed 
that  there  was  no  consent : — Held,  following  R. 
V.  Coyle  (8.U.H.  3rd  March,  1851),  that  the 
verdict  of  a  common  assault  was  admissible  under 
the  information.  But,  held,  that  as  the 
attention  of  the  jury  was  not  called  to  the 
question  of  consent,  the  conviction  ought  to  be 
quashed.  R.  v.  Brady,  S.M.H.  9th  December, 
1876. 


(i)  Sodomy  and  BestialUy. 

Consent.'] — To  constitute  an  assault  with  in- 
tent to  commit  sodomy  it  is  immaterial  whether 
the  attempt  was  consented  to  or  not.  R.  v.' 
M'Donald,  1  S.C.R.  N.S.  173. 

With  Fowl.]—'&y  9  Geo.  IV.,  c.  21,  s.  15,  an 
unnatural  connection  with  an  animal  of  the 
fowl  kind  is  sodomy.  R.  v.  Mulreaty  (MS.  of 
Bailey,  J.;  1  Russell  on  Crimes,  938)  dis- 
tinguished. R.  V.  Reynolds,  1  N.S.W.  L.R.  129. 


XX.    Perjuby,  False  Oaths   and 
Declarations. 

Jurisdiction  of  Court.] — When  a  prisoner  is 
brought  before  a  single  justice,  not  upon  warrant 
or  summons,  but  in  the  execution  of  a  search 
warrant  under  sec.  5  of  the  Cattle  Stealing 
Prevention  Act,  17  Vict.  No.  3,  the  justice  has 
power,  both  at  common  law  and  under  the  Act, 
to  examine  witnesses  upon  oath ;  and  perjury 
may  be  assigned  upon  evidence  given  at  such 
an  investigation.  And  it  is  immaterial  whether 
the  justice,  sitting  alone,  by  convicting  such 
prisoner  summarily  thereby  exceeded  his  powers. 
R.  V.  Hammond,  1  S.C.R.  N.S.  42. 


If  a  witness  is  sworn  and  gives  evidence,  it  is 
not  necessary  to  swear  him  again  after  an 
adjournment;  and  perjury  may  be  assigned 
upon  the  evidence  given  by  him  after  such 
adjournment.    lb. 

Materiality.] — The  defendant  was  charged 
with  having  committed  perjury  in  a  proceeding 
against  him  before  justices  exercising  their 
summary  jurisdiction  under  sec.  11  of  the 
Masters  and  Servants  Act  (20  Vict.  No.  28). 
The  claim  was  for  wages,  from  the  previous 
month  of  April,  due  to  the  claimant  by  the 
defendant,  as  shareholder  in  a  certain  company. 
In  his  evidence  the  defendant  swore  that  he 
never  was  a  shareholder  in  the  company.  On 
this  evidence  the  perjury  was  assigned.  To 
prove  the  fact  of  the  trial,  a,  minute-book  was 
produced  containing  the  title  of  the  case, 
"Berryman  v.  Cohen.  Wages.  Plea,  never  in- 
debted," with  the  depositions  of  the  witnesses 
signed  by  them,  and  the  decree  and  sentence  of 
the  magistrate  signed  by  him,  the  whole  signed 
by  the  Clerk  of  Petty  Sessions.  It  was  proved 
that  no  other  book  or  record  was  kept.  Neither 
the  complaint  nor  the  summons,  which  were  in 
writing,  was  produced  in  evidence: — Held,  that 
the  evidence  upon  which  perjury  had  been 
assigned  was  material,  and  that  perjury  could 
be  assigned  upon  it.  Held,  also,  that  the 
minute-book  was  properly  admitted  in  evidence 
without  the  production  of  the  complaint  or 
summons.     R.  v.  GoTien,  3  S.C.R.  348. 

A  defendant  was  convicted  of  perjury.  The 
circumstances  under  which  the  false  oath  was 
taken  were  as  follows  : — Upon  a  trial  for  horse- 
stealing, the  prosecutor,  now  the  prisoner, 
swore,  on  cross-examination,  that  he  was  a  duly 
qualified  medical  man,  and  that  his  name  as 
such  was  in  the  registry  of  the  medical  board  of 
New  South  Wales.  Perjury  was  assigned  on 
this  statement,  which,  except  as  it  affected  his 
credibility,  was  not  material  to  the  issue  :— 
Held,  on  point  reserved,  that  a  question  which 
goes  merely  to  the  credibility  of  a  witness  is 
not  on  that  account  alone  material  to  the  issue 
so  as  to  be  the  subject  of  an  assignment  of  per- 
jury. In  this  case,  as  it  did  not  appear  that 
the  defendant's  false  statement  as  to  his  medical 
qualification  had  any  bearing  on  the  rest  of  his 
evidence  as  to  the  horse-stealing,  and  did  not 
tend  to  give  additional  credibility  to  his  evi- 
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dence    on    that    charge,  the    conviction    was 
quashed.     S.  v.  Swift,  Knox  325. 

Information.] — An  information  for  perjury 
alleged  the  false  evidence  to  have  been  given 
on  the  hearing  of  a  case  in  the  Small  Debts 
Court  tried  before  a  certain  justice  by  consent. 
On  the  trial  it  appeared  there  had  been  no  con- 
sent, and  the  judge  allowed  the  information  to 
be  amended  by  alleging  that  the  justice  had 
jurisdiction  by  reason  of  his  being  stipendiary 
magistrate  : — Held,  on  point  reserved,  that  the 
amendment  was  within  the  judge's  powers 
under  16  Vict.  No.  18.  The  charge  was  not 
altered,  nor  was  the  fact  of  jurisdiction ;  the 
only  correction  was  that  of  alleging  the  mode  in 
which  the  jurisdiction  arose.  S.  v.  O'Brien, 
8.M.H.  4th  December,  1875. 

Proof  of  Proceedings  ill  Small  Debts  Court.] — 
On  a  trial  for  perjury  committed  before  a  Court 
of  Petty  Sessions  the  proceedings  in  that  court 
cannot  be  proved  by  parol ;  the  only  legal  mode 
of  proof  is  by  production  of  the  record,  or  a 
duly  authenticated  copy  or  certificate.  The  10 
Vict.  No.  10  makes  Courts  of  Petty  Sessions 
courts  of  record,  and  the  fact  that  the  particu- 
lar court  in  question  kept  no  records  did  not 
obviate  the  necessity  of  formal  proof  by  record 
or  authenticated  copy  or  certificate.  R.  v. 
Smith,  3  S.C.R.  350  (in  notis.) 

Pendency  of  Charge.] — At  the  trial  of  the  de- 
fendant for  perjury,  committed  at  the  hearing 
before  justices  of  a  charge  of  larceny  against 
M.,  in  which  the  defendant  was  the  prosecutor, 
the  pendency  of  the  proceedings  was  proved  by 
the  Clerk  of  Petty  Sessions,  who  produced  the 
deposition  made  by  the  defendant,  which  was 
headed,  "M.,  &c.,  charged  with  larceny  of 
&c.,  the  property  of  (the  defendant),"  and  who 
stated  that  he  recollected  the  case,  and  heard 
the  defendant  sworn,  and  saw  him  sign  the 
deposition  : — Held,  that  the  evidence  was  suffi- 
cient for  the  purpose,  if.  v.  Shanlank,  8  S.C.R. 
301. 

Depositions — Parol  Evidence.] — On  a  trial  for 
perjury  committed  before  justices  in  falsely 
accusing  four  men  of  robbery,  the  pendency  of 
the  charge  was  proved  by  putting  in  evidence 
the  depositions,  which  were  headed :  "  Police 


Office,  Yass,  Wednesday,  25th  August,  1869. 
J.  P.,  R.  M'G.,  A.  L.,  J.  R.  (the  names  of  the 
four  men  in  question).  Robbery  under  arms." 
The  prisoner's  deposition  was  attached  to  the 
rest  in  the  usual  manner,  and  was  headed,  ' 
"A.  D.  (the  prisoner)  on  oath,  saith  as  follows." 
Oral  evidence  was  also  given  that  the  four  men 
in  question  had  been  apprehended,  and  were  in 
custody  before  the  justices  upon  a  charge  of 
robbery  made  by  the  prisoner  against  them ; 
and  the  prisoner's  own  depositions  substan- 
tially made  that  charge  : — Held,  that  the  depo- 
sitions were  rightly  admitted.  The  heading 
was  sufficient  for  their  admissibility.  R.  v. 
Langridge  (2  C.  &  K.  975)  followed.  And  held, 
also,  that  the  pendency  of  the  charge  majr  be 
shown  by  parol  evidence.  R.  v.  Shanlank  (8 
S.C.R.  301)  followed.  R.  v.  Dwyer,  10  S.C.R.  12. 

Corrohoration.] — The  defendant  was  convicted 
of  perjury  in  having  falsely  sworn  that  he  had 
paid  certain  moneys  "to  B.,  at  Antonio  Creek." 
Both  the  defendant  and  B.  were  in  the  service 
of  D.  At  the  trial,  B.  swore  that  the  defendant 
did  not  pay  him  the  moneys  "at  Antonio  Creek 
in  the  presence  of  D.,  or  any  part  of  it."  D. 
swore  that  she  never  saw  the  defendant  paying 
any  money  at  her  place,  and  that  he  did  not 
pay  the  moneys  in  question  in  her  presence  : — 
Held,  that  D.  did  not  corroborate  the  material 
evidence  given  by  B.  R.  v.  Muldoon,  9  S.C.R. 
116. 

Affidavit.] — The  defendant  was  tried  on  a 
charge'  of  perjury  in  having  stated  ui  an 
affidavit  verifying  certain  pleas  that  they 
were  true  in  substance  and  in  fact.  The 
affidavit,  which  was  filed  by  the  defendant's 
attorney  in  the  cause,  and  was  produced  by  the 
proper  officer,  was  written  on  the  first  page  of  a 
folded  sheet  of  paper,  and  the  pleas  were 
written  on  the  third  page  of  the  same  sheet. 
The  affidavit  stated  that  "  the  pleas  written  on 
the  third  page  hereof  are  true,  &c.;"  but  there 
was  no  statement  by  the  commissioner  before 
whom  the  affidavit  was  made,  that  the  pleas  on 
the  third  page  were  those  referred  to  in  the 
affidavit.  The  commissioner  had  no  recollec- 
tion of  the  matter ;  he  could  only  state,  from 
seeing  his  signature,  that  the  affidavit  was 
sworn  before  him,  but  he  could  not  say  that  the 
pleas  were    written    when    the  affidavit  was 
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sworn ;  nor  was  there  any  other ,  evidence  that 
they  were  so  written.  There  was,  however, 
evidence  that  the  signature  to  the  affidavit  was 
the  defendant's :— Held,  that  there  was  sufficient 
evidence  that  the  defendant  swore  the  affidavit, 
and  to  connect  the  pleas  with  the  affidavit,  i?. 
V.  Vakntine,  10  S.C.R.  113. 

Prosecution  for  Perjury  pending  Suit — Stay 
of  Criminal  Proceedings.]  — The  Court  has 
jurisdiction  to  stay  proceedings  upon  an  infor- 
mation for  perjury  preferred  by  a  party  to  a 
suit  against  witnesses  while  the  suit  is  still 
pending.  (Per  Hargrave  and  Faucett  JJ. ; 
Manning  J.  dissentiente.)  Ex  parte  Cooper, 
1  N.S.W.  L.R.  143. 

Original  Proceedings.]— The  defendant  was 
convicted  of  perjury  committed  on  the  hearing 
of  a  charge  of  illegally  using  brought  against 
H.  The  information  for  illegally  using  was  laid 
on  2nd  July,  and  the  offence  was  alleged  to 
have  been  committed  on  or  about  21st  January. 
On  objection  taken  thatitdidnotappear  distinctly 
from  the  information  that  the  offence  had  been 
committed  within  six  months: — Held,  that  the 
conviction  for  perjury  was  good.  .R.  v.  Webster, 
1  N.S.W.  L.R.  325. 


XXI.  Peesonation. 

Parliamentary  Election.] — For  the  purposes  of 
a  charge  under  sec.  64  of  the  Electoral  Act  of 
1858  (22  Vict.  No.  20)  of  double  voting  at  an 
election,  an  elector  is  to  be  considered  as  having 
voted  when  he  has  deposited  a  ballot-paper, 
whether  his  vote  so  given  be  valid  or  not. 
P.  V.  Garr,  9  S.C.R.  55.  Note.— The  Act  is 
repealed  by  Electoral  Act  of  1880  (44  Vict. 
No.  13). 

Advertising  of  Election.] — Prisoner  was  con- 
victed of  personation.  The  notices  required  by 
sec.  24  of  the  Electoral  Act  of  1880  (44  Vict.  No. 
13)  were  advertised  in  the  8.M.H.,  a  daily  paper 
circulating,  but  not  published  in  the  electorate. 
There  was  a  weekly  paper  of  small  circulation 
published  within  the  electorate,  but  no  adver- 
tisements were  Inserted  by  the  returning  officer 
In  this  : — Held,  sec.  24  was  directory  only,  and 
that  it  had  been  sufficiently  complied  with.  Held, 
the  offence  is  triable  at  Quarter  Sessions.  P.  v. 
ffartman,  2  N.S.W.  L.R.  87. 


XXII.  Seas — Offences  on  the  High  Seas. 

British  Vessel.] — Where  the  captain  of  a 
British  vessel  lying  in  the  harbour  of  the  Pacific 
Islands,  of  which  the  French  had  taken  posses- 
sion, murdered  on  board  his  ship  a.  native  of 
one  of  the  islands,  who  was  not  shown  to  be  a 
British  subject : — Held,  that  the  Supreme  Court 
had  jurisdiction  to  try  the  case  under  9  Geo. 
IV.,  c.  83,  s.  4.  The  prisoner  commanded  a 
vessel  that  sailed  under  the  British  colours. 
Held,  sufficient  evidence  that  the  vessel  was  in 
fact  British.     E.  v.  Ross,  1  S.C.R.  (App.)  43. 

British  Ships.] — On  a  charge  of  manslaughter 
committed  on  board  a  British  ship  on  the  high 
seas,  it  is  sufficient  primd  facie  evidence  of  the 
ship  being  a  British  ship  that  she  carried  British 
colours  and  sailed  from  a  British  port.  B.  v. 
Ross  (1  S.C.R.  App.  43)  followed.  P.  v. 
Harvey,  8  S.C.R.  340. 

British  Ship's  Boat  stranded  on  Foreign 
shore — Murder  hy  Foreignei — Jurisdiction,  IS 
and  19  Vict.  c.  91,  s.  21.]— The  Plato,  a  British 
ship,  was  wrecked.  The  crew  rigged  the  long 
boat,  of  some  8  tons  burthen,  and  sailed  in  it  to 
Mallantha.  The  inhabitants,  amongst  whom 
were  the  prisoners,  fired  arrows  from  canoes 
and  from  the  shore,  wounding  the  captain.  In 
attempting  to  escape  to  sea,  the  boats  went 
ashore  on  a  reef,  part  of  the  island.  The 
prisoners  and  other  natives  waded  out  to  the 
boat  and.  killed  the  captain : — Held  (by  Martin 
C.J.),  that  they  could  not  be  tried  in  Sydney 
as  the  jurisdiction  given  to  British  courts  by 
the  Merchant  Shipping  Act  is  limited  to  crimes 
committed  on  a  British  ship.  Held,  also,  that 
as  the  offence  was  committed  when  the  boat 
was  ashore,  between  high  and  low  water  mark, 
was  not  "upon  the  high  seas,"  even  if  she 
were  a  "  British  ship,"  and  consequently,  there 
was  no  jurisdiction.  In  such  a  trial,  the  evi- 
dence should  be  interpreted  to  the  prisoners 
from  the  judge's  notes  at  the  close  of  the  case. 
P.  V.  Waina,  2  N.S.W.  L.R.  403. 


XXIII.  Thee  ATS  and  Menaces. 

Evidence  justifying  Threatening  Letter.]— The 

prisoner  was  tried  on  an  information  chargmg 

him  under  the  Act  7  &  8  Geo.  IV.,  c.  29,  s.  8 

(adopted  by  9  Geo.  IV.  No.    1),  with  having 
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knowingly  and  feloniously  sent  to  one  J.  M.  a 
certain  letter  demanding  money  from  the  said 
J.  M.,  with  menaces,  and  without  any  reason 
or  probable  cause.  The  letter  was  set  out  in 
the  information,  and  in  it  the  prisoner  charged 
J.  M.  with  having  won  money  from  him  by 
using  loaded  dice,  and  demanded  a  return  by 
J.  M.  of  the  money  which  he,  the  prisoner,  had 
lost,  threatening  if  his  demand  was  not  com- 
plied with  in  a  certain  time  to  prosecute  J.  M. 
for  the  alleged  fraud: — Held  (per  Stephen  C.J. 
and  Faucett  J.;  Hargrave  J.  dissentiente),  that 
evidence  was  admissible  to  show  that  J.  M. 
cheated  the  prisoner  by  means  of  loaded  dice, 
and  that  the  prisoner  had  reasonable  and 
probable  grounds  for  believing  that  the 
prosecutor  had  so  cheated  him.  S,  v.  Nicliohon, 
7  S.C.R.  155. 


B.  PROCEDURE  AND  PRACTICE. 

I.  Information. 

(as)  Form  of. 

Duplicity.'] — An  information  for  fraudulent 
insolvency,  under  5  Vict.  No.  17,  a.  73,  charging 
in  the  same  count  that  the  prisoner  did 
"embezzle,  conceal,  retain,  and  remove"  certain 
moneys,  &c.,  is  not  bad  for  duplicity  as  charging 
two  or  more  distinct  offences.  It  is  analogous 
to  the  common  form  of  information  for  uttering 
a  forgery  which  charges  in  the  one  count  that 
the  prisoner  did  "offer,  utter,  dispose  of,  and 
put  off."  R.  v.  Curtis,  5  S.C.R.  340. 

The  information  charged  the  defendant,  in  the 
first  count,  with  the  misdemeanour  of  unlawfully 
assaulting  H.,  a  girl  under  the  age'of  ten  years, 
with  felonious  intent ;  and  in  the  second  count 
with  unlawfully  assaulting  W.,  a  girl  under  the 
age  of  twelve  years.  The  counts  were  framed 
respectively  under  the  1st  and  4th  sections  of 
the  Act  11  Vict.  No.  30,  which  attach  punish- 
ments of  the  same  kind,  but  of  different  dura- 
tions, to  the  two  offences  charged  : — Held,  that 
the  information  was  good.  R.  v.  Sloeman,  1 
N.S.W.  L.R.  24. 

Signing  by  Crown  Prosecutor.]— Where  the 
information  was  not  signed,  but  the  prosecution 
was  conducted  in  person  by  the  Crown  prosecu- 


tor, and  the  prisoner  pleaded  to  the  information 
without  objection  :— Held,  that  the  irregularity 
did  not  vitiate  the  conviction,  and  that  the  objec- 
tion was  waived  by  the  prisoner  pleading.  B.  v. 
Painter,  9  S.C.R.  277. 

(5)  Amendment. 

Twice  during  Trial.]— Where  the  chairman 
of  Quarter  Sessions,  after  charging  the  jury, 
allowed  the  information,  which  had  previously 
been  amended  during  the  trial  as  to  the  date  of 
the  commission  of  the  felony  charged,  to  be 
again  amended  in  the  same  particular  : — Held, 
that  the  conviction  must  stand.  The  date  was 
immaterial.    R.  v.  Kermond,  10  S.C.R.  277. 

After  Verdict  and  heftyre  Sentence.]— Ihe  pri- 
soner was  charged  with  stealing  a  horse  the 
property  of  James  M'K.  It  appeared  in  evi- 
dence that  the  prosecutor's  name  was  Joseph 
M'K.,  not  James  M'K.  The  jury  returned  a 
verdict  of  guilty.  After  verdict,  and  before 
sentence,  the  judge,  on  the  application  of  the 
Crown  prosecutor,  allowed  the  information  to 
be  amended  : — Held,  on  point  reserved,  the 
amendment  could  not  be  made  after  verdict. 
Conviction  quashed.  R.  v.  Smith,  S.M.H. 
4th  December,  1875. 


II.  Trial. 

(a)  Notice  to  Produce. 

Notice  to  Produce.] — At  the  trial  of  the 
prisoner  at  a  circuit  court  on  charges  of  forging 
and  uttering,  the  forged  cheque  was  proved  to 
have  been  last  in  the  possession  of  the  prisoner. 
A  notice  to  produce  the  cheque,  signed  for  the 
Crown  Solicitor  by  a  clerk  of  the  Crown 
Solicitor's  office,  and  served  on  the  prisoner  in 
gaol,  was  put  in  and  read  ;  and  secondary  evi- 
dence of  the  cheque  was  then  given : — Held,  that 
there  was  no  difference  between  the  rules  for  the 
production  of  documents  in  civil  and  criminal 
cases,  and  that  the  notice  was  signed  by  a  proper 
person.     R.  v.  Jordan,  S.M.H.  I7th  June,  1876, 

(6)  Jury, 

In  Case  of  Aliens.] — An  alien  charged  with  an 
indictable  offence  is  not  entitled  in  this  colony 
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to  a  jury  de  me^ietate  linguae.  (Per  Stephen 
C.J.  and  Cheeke  J.;  Hargrave  J.  dissentiente.) 
Ji.  V.  Valentine,  10  S.C.R.  113;  2?.  v.  Garlssen, 
S.M.H.  18th  March,  1876. 

Mistake  in  Name  of  Juryman.'] — At  the  trial  of 
the  prisoner  on  a  charge  of  felony  one  juryman 
answered  to  and  was  sworn  and  served  on  the 
jury  in  the  name  of  another.  The  prisoner  was 
found  guilty.  On  the  point  being  reserved : — 
Held,  following  R.  v.  Miller  (27  L.J.  M.C.  121 ;  7 
Cox  C.C.  454),  that  the  conviction  should  be 
sustained.     R.  v.  Mercer,  9  S.C.R.  57. 

Challenge  when  Too  Late.] — It  is  too  late  to 
challenge  a  juror  upon  a  trial  for  felony  after 
the  book  has  been  put  into  his  hands  by  the 
proper  officer  of  the  Court.  R.  ■;;.  Frost  (9  C.  & 
P.  137)  followed.  B.  v.  Oro/t,  2  S.C.R.  N.S. 
148. 

Separation  of  Jury  before  Prisoner  Given  in 
Charge.] — On  a,  trial  for  felony,  after  the  jury 
had  been  sworn,  but  before  the  prisoner  was 
given  in  charge,  a  juryman  was  allowed  to  leave 
the  court  for  refreshment.  The  prisoner  having 
been  convicted: — Held,  on  point  reserved,  that 
the  verdict  was  not  avoided.  Until  the  prisoner 
is  given  in  charge  there  is  no  legal  objection 
to  the  jury  separating.  JR.  v.  Haggard,  Knox 
12. 

Speahing  to  Juryman  during  Trial.] — During 
a  trial  for  felony  an  attorney  assisting  the 
prosecution  made,  by  leave  of  the  judge,  a  com- 
munication of  a  personal  nature  and  unconnected 
with  the  trial  to  one  of  the  jurymen.  The 
prisoner  having  been  convicted : — Held,  on  point 
reserved,  that  this  circumstance  did  not  afifect 
the  validity  of  the  verdict.     lb. 

Beading  Newspapers.] — An  affidavit  by  the- 
attorney  for  the  prisoner,  convicted  of  mur- 
der, that  he  was  informed  by  one  of  the 
jurors,  and  verily  believed  that  during  the 
adjournments  of  the  Court  the  jurors  were 
allowed  free  use  of  the  newspapers  of  the  day, 
which  contained  reports  of  the  trial  as  far  as  it 
had  gone,  in  one  of  which  newspapers  the  head- 
ing given  was  "South  Creek  Murder  Case,"  is 
not  sufficient  evidence  of  misconduct  during  the 
trial  to  induce  the  Court  to  grant  a  new  trial. 


B.  V.  Mm-phy,  L.R.  2  P.C.  535;  38  L.J.  P.O. 
53;  5  Moore  P.C.  N.S.  47.  Por  decision  ap- 
pealed against,  see  7  S.C.R.  24. 

Allowing  Refreshments  during  Deliheraiion.] 
— About  three  hours  after  the  jury  had  retired 
to  consider  their  verdict  in  a  criminal  case,  they 
were  sent  for  by  the  presiding  chairman  of  Quarter 
Sessions,  who,  finding  that  they  were  not  likely  to 
agree,  directed  them  to  return  to  their  room, 
and  ordered  that  they  were  to  be  allowed  such 
refreshment,  excepting  spirituous  or  fermented 
liquors,  as  they  might  require.  Accordingly, 
while  considering  their  verdict,  they  were  sup- 
plied with  such  refreshments  in  the  nature  of 
food  as  they  asked  for.  The  refreshments  were 
not  supplied  at  the  expense  of  the  Crown.  The 
jury  found  the  prisoner  guilty: — Held,  that  the 
chairman  was  in  error  in  making  the  order,  but 
that  the  mistake  did  not  invalidate  the  convic- 
tion. R.  V.  Leard,  9  S.C.R.  131.  A^o^f.— The 
law  in  this  respect  has  been  altered  by  40  Vict. 
No.  6,  s.  7,  which  gives  express  power  to  allow 
a  jury  refreshments  under  the  above  circum- 
stances.    See  next  case. 

Befreshments  at  the  Expense  of  the  Crown.] — 
The  jurors  impannelled  on  a  trial  for  felony  at  a 
Court  of  Quarter  Sessions  wished,  at  the  close 
of  the  evidence  and  before  the  addresses,  to 
retire  for  refreshments.  The  chairman  gave 
permission,  and  made  an  order  that  refresh- 
ments should  be  supplied  at  the  expense  of  the 
Crown.  Having  doubts  whether  this  practice 
was  authorised  by  the  Act  40  Vict.  No.  6,  =.  7, 
he  reserved  the  point: — Held,  that  the  order 
was  properly  made.  Dictum  of  Stephen,  C.J., 
in  R.  11.  Leard  (9  S.C.R.  131)  dissented  from. 
B.  V.  GilhisoH,  1  S.C.R.  N.S.  157. 

Verdict.] — A  jury  found  the  prisoner  guilty  of 
littering  a  forged  cheque,  with  a  recommendation 
to  mercy  on  the  grounds  (1)  Of  simplicity  and 
being  the  dupe  of  some  designing  person;  (2)  That 
no  ordinary  business  man  even,  with  care,  much 
less  the  bank,  would  cash  the  cheque  or  order  on 
the  ground  of  its  irregularity.  It  was  argued 
■that  the  recommendation  to  mercy  was  part  of 
the  verdict;  and  that  the  whole  amounted  to  a 
verdict  of  not  guilty.  The  Court  upheld  the 
conviction.  B.  v.  Beirne,  S.M.H.  1st  July, 
1876. 
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Ambiguous  Verdict,  reconsideration  of.] — On 
a  trial  of  an  information  for  obtaining  money 
under  false  pretences  by  means  of  a  valueless 
cheque,  the  jury  returned  the  following  finding : 
— "  We  find  the  prisoner  guilty  of  drawing  the 
cheque,  but  believe  he  intended  to  have  provided 
■funds  to  meet  it  if  he  had  had  sufficient  time." 
The  presiding  judge  refused  to  accept  this 'as  a 
verdict  of  not  guilty,  and  insisted  upon  an  un- 
ambiguous verdict.  The  jury  again  retired,  and 
after  a  time  returned  a  verdict  of  guilty : — Held, 
on  point  reserved,  that  the  first  finding  was 
sufficiently  ambiguous  to  justify  the  judge  in 
the  course  he  pursued  in  sending  back  the  jury 
to  re-consider  their  verdict.  Conviction  sus- 
tained,   a.  V.  Shadfortli,  5  S.C.R.  337. 


(c)  Ple(is. 

Autrefois  acquit.] — To  an  information  which 
charged  him  with  having  feloniously,  un- 
lawfully, and  maliciously  killed  »  cow,  the 
prisoner  pleaded  autrefois  acquit,  and  proved 
that  he  had  been  tried  and  acquitted  on  an 
information  which  charged  him:  (1)  With  having 
stolen;  and  (2)  With  having  feloniously  received 
the  same  animal: — Held,  that  the  plea  was  bad. 
R.  V.  Fogg  [tlie  Younger),  3  S.C.R.  215. 

Where  a  prisoner  has  been  acquitted  on  the 
trial  of  an  information  which  charged  him  in 
two  counts — (1)  With  feloniously  attempting  to 
suffijoate  with  intent  to  murder  ;  and  (2)  With 
wounding  with  the  same  intent — pleaded  such 
acquittal  on  his  subsequent  trial  on  a  charge  of 
common  assault,  founded  on  the  same  facts  :— 
Held,  that  the  plea  was  bad.  E,  v.  Douglass, 
4  S.C.R.  157. 

To  an  information  under  see.  10  of  the  Act 
1  Vict.,  0.  89,  charging  him  with  setting  fire  to 
a  stack  of  grain  of  A.  B,,  the  prisoner  pleaded  a 
previous  acquittal  on  a  charge  under  sec.  3 
of  the  same  Act,  of  having  set  fire  to  a  barn,  the 
property  of  A.  B. ,  with  intent  to  injure  the  said 
A.  B.  It  was  admitted  that  the  setting  fire  in 
both  cases  was  the  same  act: — Held,  that  the 
evidence  did  not  support  the  plea.  R.  v. 
Bingham,  2  N.S.W.  L.R.  90. 

(d)  Prosecution  and  Defence. 

Order  of  Defences  in  Joint  Information.] — 
Where  two  prisoners  are  tried  together  on  the 


same  information,  they  should  be  called  upon 
for  their  defences  in  the  order  in  which  their 
names  appear  in  the  information ;  and  each 
must  separately  complete  his  defence.  The 
evidence  of  the  Crown  in  reply,  and  the  addresses 
of  the  one  prisoner  to  the  jury,  must  be  con- 
cluded before  the  other  prisoner  is  called  upon 
for  his  defence.  Se.mhle  (per  Wise  J.),  that  the 
observance  of  the  above  rule  is,  by  24  Vict.  No.  6, 
made  a  matter  of  right.  R.  v.  Antill,  2  S.C.R.  50. 

Nolle' Prosequi.]— y^YiQve  the  Attorney- 
General  enters  a  nolle  prosequi  as  to  one  of 
several  prisoners  jointly  indicted,  the  judge 
presiding  at  the  trial  is  not  bound  to  strike  out 
the  name  of  that  prisoner  wherever  it  appears 
in  the  information.     E.  v.  Duncan,  Knox  170. 

Re-opening  Grown  Case  for  Omitted  Proof] 
— On  a  prosecution  under  sec.  73  of  the  Insol- 
vent Act,  5  Vict.  No.  17,  for  lodging  an  inven- 
tory at  the  second  meeting  containing  a  false 
statement  of  the  insolvent's"  estate,  no  proof 
was  given  of  the  order  of  sequestration.  On 
objection  made,  the  presiding  jxidge  allowed  a 
witness  to  be  called  to  supply  the  proof.  The 
prisoner  having  been  convicted: — Held, on  point 
reserved,  that  it  is  for  the  presiding  judge  to  de- 
cide whether  new  evidence  shall  be  received  for 
the  prosecution  to  meet  a  defect  or  supply  an 
omission.    R.  v.  Hart,  5 S.C.R.  78  {in  notis.) 

Right  of  Repli/.]— Where  an  information  is 
filed  by  the  Attorney-General,  and  a,  barrister 
prosecutes  for  the  Crown  without  any  commis- 
sion, he  is  entitled  to  reply,  although  no  wit- 
ness has  been  called  for  the  prisoner,  if.  v, 
Patterson,  S^S.C.R.  298. 


(e)  Witnesses. 
Judge's  Discretion  as  to  Compelling  Witness  to 
Answer  Question.] — A  judge  presiding  at  a 
criminal  trial  may  refuse  to  compel  a  witness 
under  cross-examination  to  answer  "  yes"  or 
"  no"  to  a  question.  R.  v.  O'Brien,  1  S.C.R 
N.S.  146. 

Evidence  as  to  Partiality  of  Witness. — Evi- 
dence may  be  given  on  behalf  of  the  prisoner 
to  show  that  a  witness  for  the  Crown  is  not  in- 
different between  the  parties.     When  a  witness 
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for  the  Crown  is  asked,  on  cross  examination, 
whether  he  had  not  asked  a  particular  magis- 
trate to  sit  in  the  case  when  it  came  on  at  the 
Police  Court,  and  he  answers  in  the  negative, 
evidence  is  admissible  to  contradict  him.  But 
evidence  that  the  witness  had  stated  that  he  had 
asked  the  magistrate  to  sit,  is  not  admissible. 
B.  v.  Baker,  1  S.C.R.  51. 

Postponement  of  Cross  Examination — Irrele- 
vancy.'] On  the  trial  of  the  prisoner  for  having 
uttered  a  forged  cheque,  it  appeared  that  the 
forgery  consisted  in  altering  the  date  of  a  cheque, 
the  payment  of  which  had  been  stopped  in  May, 
from  "April  "  to  "  July."  There  was  uncon- 
tradicted evidence  that  the  prisoner  paid  the 
cheque  to  his  own  account,  and  thereupon  drew 
upon  it  by  his  own  cheque.  There  was  also 
evidence  that  the  prisoner  made  clandestine 
arrangements  for  immediately  leaving  the 
colony  with  the  money  he  had  received  from  the 
bank.  The  prisoner  sought  to  counteract  this 
evidence  by  showing  that  he  possibly  or 
probably  desired  to  abscond  in  order  to  avoid 
a  crash  which,  it  was  suggested,  he  expected  in 
his  employer's  (the  prosecutor's)  affairs,  and 
therefore  claimed  to  examine  into  his  em- 
ployer's business  : — Held,  that  such  evidence 
was  too  remote: — Held,  also,  that  a  judge 
may,  at  his  discretion,  postpone  the  cross- 
examination  of  a  witness.  E.  v.  Gliubh,  2 
S.C.R.  282. 

Second  Trial — Beading  Notes  of  Evidence  of 
Witnesses  instead  of  Calling  them  Irregularly.'] — 
A  prisoner  was  tried  by  the  Court  in  New  South 
Wales  for  felony;  the  jury,  not  agreeing,  were 
discharged,  and  a  fresh  trial  had.  On  the 
second  trial  at  the  same  sittings  before  another 
jury,  some  of  the  witnesses  having  been  re-sworn 
the  evidence  given  by  them  at  the  first  trial 
was  read  over  to  them  from  the  judge's  notes, 
liberty  being  given  both  to  the  prosecution  and 
to  the  prisoner  to  examine  and  cross-examine: — 
Held,  on  appeal  from  a  judgmentof  the  Supreme 
Court  of  New  South  Wales  granting  in  such 
circumstances  a  new  trial,  that  the  course 
adopted  by  the  judge  at  the  fresh  trial  was 
irregular  and  could  not  be  cured  even  by  the 
consent  of  the  prisoner.  B.  v.  Bertrand,  4 
Moore  P.C.  N.S.  460;  L.R.  1  P.C.  520;  36 
L.J,  P.C.  51.  1 


For  the  Grown.]— '^hs  Crown  may  call  a  wit- 
ness who  was  not  examined  at  the  commitment. 
R.  0.  Greenslade,  11  Cox,  C.C.  412  followed  B. 
V.  Smith,  11  S.C.R.  69. 

(/)  Summing  Up. 

Correction  by  Judge  of  his  Direction  to  Jury.]— 
At  the  trial  of  S.  and  other  prisoners  jointly 
charged  with  murder,  statements  made  by  S. 
were  admitted  in  evidence.  They  were  com- 
mented on  by  counsel  for  the  other  prisoners  in 
his  address  to  the  jury,  and  by  the  Attorney- 
General  in  his  reply.  The  presiding  judge,  in 
the  course  of  his  summing  up,  also  commented 
upon  the  statements,  and  refused  to  tell  the  jury 
that  they  were  not  evidence  against  the  other 
prisoners.  Afterwards,  on  consideration,  he 
advised  the  jury  not  to  allow  the  statements  of 
S.  to  affect  their  minds  in  considering  the  cases 
of  the  other  prisoners  ;  and  concluded  his  sum- 
ming up  with  the  same  caution.  Under  these 
circumstances  the  conviction  was  upheld,  if. 
V.  Scott,  2  S.CR.  N.S.  290. 

[g)  'View. 

Jurisdiction  to  Allow.] — There  is  a  common 
law  right  inherent  in  any  Court  to  allow  the 
jury  a  view  at  any  time  during  the  progress 
of  the  cause.  The  fact  that  a  Chairman  of 
Quarter  Sessions,  on  the  trial  of  the  prisoner 
for  felony,  granted  a.  view  of  the  place  where 
the  felony  was  committed,  will  not  invalidate 
the  conviction.     B.  v.  Sullivan,  8  S.C.R.  131. 

In  Absence  of  Prisoner.] — During  the  hearing 
of  a  trial  for  cattle-stealing,  the  jury  went  out 
of  court  to  view  a  bullock,  the  subject  of  the 
charge.  The  prisoner  did  not  accompany  them: 
— Held,  on  point  reserved,  that  the  presence  of 
the  prisoner  during  the  view  of  the  jury  was 
not  necessary.  Conviction  sustained.  B.  v. 
M'Lellan,  S.M.H.  4th  Dec.  1875. 


(/t)  Conduct  of  Judge, 

Judge  ordering  Prisoner  to  hold  up  his  Hand 
before  the  Jttry.] — On  the  trial  of  the  prisoner 
for  murder,  in  which  the  chief  question  was  that 
of  the  identity  of  the  prisoner,  it  appeared,  from 
evidence  given  on  behalf  of  the  prisoner,  that 
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the  man  who  committed  the  murder  had  lost 
one  finger  ot  his  left  hand.  Before  the  close  of 
the  case  for  the  Crown,  the  judge,  at  the  request 
of  the  counsel  for  the  Crown,  ordei'ed  the 
prisoner  to  hold  up  his  left  hand,  and  the  jury 
saw  his  hand: — Held,  that  the  conviction  must 
be  sustained.     B.  v.  Hartley,  10  S.C.R.  306. 

(i)  Venire  de  Novo. 

Not  Granted  in  Cases  of  Felohy.] — On  a  trial 
for  felony,  the  jury,  not  agreeing,  were  dis- 
charged. On  a  fresh  trial  at  the  same  sittings 
before  another  jury  the  prisoner  was  found 
guilty.  A  new  trial  was  granted  on  the  ground 
(inter  alia)  that  evidence  had  been  wrongly 
admitted :  —  Held,  on  appeal  to  the  Privy 
Council,  that  the  Supreme  Court  had  no  power 
to  grant  a  new  trial  in  a  case  for  felony.  The 
case  of  The  Queen  c.  Scaife  (17  Q.B.  238)  in 
which  a  new  trial  was  granted,  after  conviction 
for  felony  by  the  Court  of  Queen's  Bench, 
examined  and  not  followed.  E.  v.  JBertrand, 
i  Moore  P.C.  N.S.  460;  L.R.  1  B.C.  520;  36 
L.J.  P.C.  51. 

A  prisoner  having  been  tried  and  convicted 
of  a  capital  felony  by  a  Court  of  oyer  and 
terminer  in  N.S.W.,  and  sentence  of  death 
passed,  and  the  judgment  entered  upon  the 
record,  an  application  was  made  to  the  Supreme 
Court  sitting  in  Banco  for  a  rule  for  a  venire  de 
novo  on  an  affidavit  which  stated  that  one  of  the 
jury  had  informed  the  deponent  that,  pending 
the  trial  and  before  the  verdict,  the  jury  having 
adjourned  to  an  hotel  had  access  to  newspapers, 
which  contained  a  report  of  the  trial  as  it  pro- 
ceeded, with  comments  thereon.  The  Supreme 
Court  (7  S.C.R.  24)  made  the  rule  absolute, 
considering  that  there  had  been  a  mis-trial, 
and  ordered  an  entry  to  be  made  on  the 
record  of  the  circumstances  deposed  to,  that 
the  judgment  on  the  verdict  should  be  vacated 
and  a  fresh  trial  had : — Held,  on  appeal  to 
Her  Majesty-in-Conncil  by  the  Judicial  Com- 
mittee acting  on  the  case  of  R.  v.  Bertrand  : 
— First,  that  the  discretionary  power  of  the 
Supreme  Court  to  grant  new  trials  does  not  ex- 
tend to  cases  of  felony,  and  that  a  venire  de  novo 
cannot  be  awarded  after  verdict  upon  a  charge 
of  felony  tried  upon  a  good  indictment  and  a 
competent  tribunal.  Secondly,  that  if  a  venire 
de  novo  could  be  awarded  upon  an  application 


by  way  of  error,  on  appeal  the  proceeding  in  the 
Supreme  Court  was  defective  in  form,  and  not 
warranted  by  the  suggestion  entered  on  the 
record,  and,  therefore,  thirdly,  that  the  order 
for  vacating  the  judgment,  and  for  a  venire  de 
novo,  must  be  reversed.  B.  v.  Murphy  (No.  2), 
L.R.  2  P.C.  535;  38  L.J.  P.C.  53;  5  Moore, 
P.C.  N.S.  47. 

And  see  New  Trial,  post  p.  216. 


III.  Evidence. 

(a)  Competency  of  Persons, 

Of  Wife  in  case  of  Personal  Injury  to  Wife.] — 
An  information  charged  a  prisoner  with  having 
feloniously  and  unlawfully  woiinded  one  M.  A.  J. 
with  intent  then  to  inflict  grievoils  bodily  harm 
on  M.  J.  M.  A.  J.  was  the  prisoner's  daughter, 
and  M.  J.  was  his  wife.  The  evidence  of  the 
latter  was  received  against  him,  and  he  was 
convicted  :  —  Held,  on  point  reserved  (per 
Hargrave  and  Faucett  JJ.;  Martin  C.J.  dis- 
sentiente),  that  the  evidence  was  rightly 
admitted.  It  is  not  necessary  that  there 
should  be  an  actual  injury  inflicted  on  the 
wife  in  order  to  make  her  testimony  admissible 
against  her  husband.  In  case  of  assault  merely, 
where  there  was  no  actual  touching  of  her 
body,  her  evidence  would  be  admissible.  In 
this  case  an  act  is  charged  to  have  been  done 
with  intent  to  injure  the  wife,  just  as  the 
assault  upon  the  wife  herself  is  an  act  done 
with  intent  to  injure  her.  B.  v.  Jones,  Knox 
170. 

Wife  of  one  Prisoner.] — On  the  trial  of  an  in- 
formation charging  two  defendants  with  having 
jointly  committed  on  assault,  the  wife  of  one 
of  them  is  incompetent  as  a  witness  on  behalf 
of  the  other,  if  her  evidence  would  tend  to  excul- 
pate both,    if.  V.  Dries,  10  S.C.R.  290. 

(6)  Depositions. 

(i. )  Of  Persons  Since  Deceased. 

Deposition  Containing  Hearsay  Evidence.] — 
Where  the  deposition  of  a  deceased  witness, 
taken  in  accordance  with  the  provisions  of 
sec.  17  of  the  Act  11  &  12  Vict.,  c.  42,  contained 
some  hearsay  evidence,  the  judge  directed  the 
whole  to  be  read;  but  he  told  the  jury  that 
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they  ought  to  exclude  from  their  consideration 
all  the  hearsay  evidence  which  had  been  objected 
to: — Held,  that  the  judge  acted  rightly.  R.  v. 
Launt,  4  S.C.R.  84. 

Cross-examination  as  to  Statements  o/  Deponent 
after  Deposition  Taken.'] — At  the  trial  of  the 
prisoner  for  murder,  the  deposition  of  the 
deceased  was  put  in  evidence: — Held,  that 
the  prisoner  could  not  cross-examine  Crown 
witnesses  as  to  conversations  between  the 
deceased  and  third  parties  after  the  deposition 
had  been  sworn,  except  for  the  purpose  of  con- 
tradiction.    R.  V.  Oriffin,  10  S.C.R.  91. 

And  see  under  heading  Evidence. 


(ii.)  Of  persons  who  cannot  be  present. 

Pregnancy.] — On  the  evidence  of  a  medical 
man  that  a  witness,  who  lived  forty  miles  from 
the  Court,  expected  her  confinement,  and  that 
it  would  be  dangerous  to  her  life  to  attend  the 
Court,  her  deposition  was  admitted  in  evidence. 
Held,  that  it  was  rightly  received.  R.  v. 
Webster  and  Wells,  1  N.S.W.  L.R.  331. 

Illness — Presumption  as  to  Preliminary  Evi- 
dence.]— In  a  case  reserved  under  13  Vict.  No.  8, 
the  point  to  be  decided  was  stated  to  be  whether 
the  deposition  of  a  witness  absent  through  ill- 
ness was  rightly  received  in  evidence  after 
objection  taken  that  the  "  judge  had  no  power 
to  receive  the  deposition:" — Held,  that  it  was  to 
be  presumed  that  the  preliminary  evidence 
necessary  to  make  the  deposition  admissible  in 
evidence  was  duly  given.  The  Court  refused  to 
send  the  case  back  to  the  judge  to  be  re-stated, 
and  the  conviction  was  upheld.  B.  v.  Korner,  9 
S.C.R.  344. 


(iii.)  Of  prisoner  at  Preliminary  Inquiry  or 
Inquest. 

Several  Depositions  of  Prisoner  at  Preliminary 
Inquiry.] — At  the  trial  of  the  defendant  for 
having  fraudulently  received  goods  unlawfully 
alienated  by  T.  A.,  an  insolvent,  with  intent  to 
defraud,  the  prisoner's  deposition,  taken  at  an 
inquiry  before  justices  of  a  charge  of  fraudulent 
insolvency  preferred  against  T.  A.,  were  tendered 
as  evidence  by  the  Crown.     It  was  objected  for 


the  defendant  that  this  deposition  could  not  be 
received  unless  a  certain  other  deposition,  also 
taken  before  justices  in  the  same  matter,  but 
after  the  committal  for  trial  of  T.  A.,  were  also 
put  in  and  read.  The  objection  was  overruled, 
and  the  first-mentioned  deposition  was  received 
in  evidence :— Held,  that  the  judge  was  right. 
If  both  these  depositions  had  been  taken  before 
the  committal,  and  with  reference  thereto,  both 
depositions  should  have  been  admitted ;  but  as 
the  second  deposition  was  taken  after  the  com- 
mittal, the  Crown  was  not  bound  to  put  them 
both  in  evidence.  In  strictness,  the  justices  had 
no  jurisdiction  to  take  the  second  examination. 
R.  V.  Sharp,  2  S.C.R.  150. 

Of  Prisoner  at  Inquest — Caution  by  Coroner.] — 
At  the  trial  of  the  prisoner  for  the  murder  of  M. , 
his  own  sworn  statement,  made  at  the  coroner's 
inquest  on  M.'s  body,  was  received  in  evidence 
against  him.  It  appeared  that  at  the  time  of  the 
inquest  he  was  in  custody  of  the  watch-house 
keeper  on  suspicion  of  the  murder  by  the  order 
of  the  coroner,  at  the  desire  of  the  coroner's 
jury,  but  not  under  a  warrant,  and  that  while  in 
such  custody  the  coroner  told  him  that  if  he 
wished  to  make  any  statement  in  order  to  clear 
himself  with  the  public  he  might  do  so,  but  that 
he  was  not  bound  to  malse  any,  that  he  would 
not  be  examined  unless  he  desired  to  make  such 
statement,  and  that  any  such  evidence  might  be 
used  for  or  against  him.  After  this  he  was 
sworn,  and  was  examined  on  oath : — Held,  that 
the  whole  of  the  prisoner's  statement  was  rightly 
received  in  evidence.  R.  v.  Meehan,  8  S.C.R. 
289. 

Deposition  made  by  a  person  at  an  inquest  into 
the  cause  of  a  fire,  he  not  being  then  in  custody, 
is  admissible  in  evidence  against  him  on  his  sub- 
sequent trial  for  arson.  R.  v.  Meehan  (S  S.C.R. 
289)  followed.     R.  v.  ffayes,  11  S.C.R.  51. 


(c)  Confessions. 

(i.)  Threat  or  Inducement. 
What  is.] — A  statement  of  what  is  known 
to  be  untrue,  or  a  statement  of  that  as 
true  which  is  not  known  to  be  true,  is 
an  untrue  representation  within  the  mean- 
ing of  22  Vict.  No.  7,  s.  11.  The  onus  of 
proving  want  of  inducement  lies  on  the  Crown. 
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One  De  Witt  having  disappeared  under  sus- 
picious circumstances,  the  prisoners  were 
apprehended  on  suspicion.  They  stated  that  the 
deccEised  was  drowned.  On  their  trial  for  mur- 
der a  constable  was  called,  who  said  that  he 
went  and  saw  one  of  the  prisoners  in  his  cell,  and 
said  ,to  him : — '  'We  have  found  DeWitt ;  it  appears 
that  he  was  murdered  and  not  drowned."  At 
that  time  the  body  had  been  found  floating  in  a 
creek,  but  the  constable  did  not  know  that  a 
murder  in  fact  had  been  committed: — Held,  that 
the  prisoner's  answer  was  inadmissible  in 
evidence.  B.  v.  Spring  and  Mason,  1  S-CB. 
App.  32. 

The  following  words  addressed  by  the  prose- 
cutor to  one  of  two  prisoners  in  reference  to  a 
cow  which  they  were  subsequently  tried  for 
stealing  and  receiving,  "  Shove  the  thief  into  it, 
as  I  have  a  good  idea  who  he  is,"  do  not  amount 
to  a  threat,  promise,  or  inducement,  excluding 
the  prisoner's  answer  thereupon  given  from  being 
received  in  evidence  against  him.  S.  v. 
Sheppard  and  Stephens,  8  S.C.R.  86. 

A  detective,  before  arresting  the  prisoner, 
said,  "If  you  had  told  me  this  before,  I  would 
have  made  a  witness  of  you  ;  but  now  I  have  no 
alternative  but  to  take  you  as  a  prisoner." 
Held,  that  statements  made  afterwards  by  the 
prisoner  were  admissible  in  evidence.  B.  v. 
Bourne  and  Binlcs,  1  S.C.R.  N.S.  176. 

Person  in  Authority. '\ — At  the  trial  of  the 
prisoner  for  unlawfully  and  maliciously  wound- 
ing a  grey  horse  of  S.,  one  F.  gave  evidence  that 
he  said  to  the  prisoner:  "  What  right  had  you 
to  shoot  that  gray  horse  of  S.'s."  At  the  time 
F.  did  not  know  that  the  prisoner  had  shot  the 
horse,  but  he  suspected  and  believed  that  he  had 
done  so: — Held,  that  the  words  used  did  not 
amount  to  an  untrue  representation  within  the 
meaning  of  22  Vict.  No.  7,  s.  11. — And  held, 
also,  that  to  bring  a  confession  within  the 
statute  it  must  have  been  induced  by  an  un- 
true representation  made  by  some  person  in 
authority.    B.  v.  Summerell,  8  S.C.R.  214, 

Chinese  Detective,] — On  the  trial  of  a  Chinese 
for  larceny  it  appeared  that  the  prisoner  had 
made  a  confession  to  one  of  the  witnesses,  a 
Chinese  detective,  who  apprehended  him.  The 
evidence  of  the  detective  as  to  what  took  place 
immediately    before    the    confession    was    as 


follows: — "I  am  a  Chinese  detective.  I  have 
known  the  prisoner  fifteen  years.  He  knows 
me  as  a  detective.  I  said,  'You  had  better  tell 
me  the  whole  of  it. '  "  The  prisoner  then  made 
the  statement,  which  was  objected  to  as  inad- 
missible. The  inducement  appeared  on  cross 
examination,  and  the  judge  having  refused  to 
strike  out  the  confession  from  his  notes,  and 
withdraw  it  from  the  jury: — Held,  on  point  re- 
served, the  evidence  was  inadmissible,  and 
should  have  been  withdrawn  from  the  jury.  K. 
V.  Gamer- (3  Cox  C.C.  175)  followed.  B.  v. 
Ah  On,  8.M.H.  4th  December,  1875. 

Caution  by  Arresting  Constable.] — The  ap- 
prehending constable  cautioned  one  of  the 
prisoners  that  "  anything  he  might  say  would 
be  given  in  evidence  for  or  against  him." 
Upon  this,  the  prisoner  made  a  statement: 
Held,  that  the  words  used  by  the  constable  did 
not  amount  to  an  untrue  representation  or 
threat  or  promise  within  the  meaning  of  22 
Vict.  Ko.  7,  s.  11  ;  and  that  the  prisoner's 
statement  was  admissible  in  evidence.  R.  v. 
Baldry  (2 Den.  430;  21  L.J.,  M.C.  130) 
followed.  B.  V.  Bamsay  and  Johnson,  2  S. 
C.R.  N.S.  92. 

Answers  given  by  the  prisoner  to  questions 
put  by  the  constable  who  arrested  him  are 
admissible  in  evidence  against  the  prisoner, 
although  he  was  not  previously  cautioned  by 
the  constable.     B.  v.  Bogerson,  9  S.C.R.  234. 

The  answers  to  questions  put  by  the  appre- 
hending constable  to  a,  prisoner  when  in  the 
watch-house  in  custody  under  the  •  charge  on 
which  he  was  subsequently  tried,  are  admissible 
in  evidence  against  him  although  no  previous 
caution  was  given,  if  it  appears  that  the  state- 
ment or  confession  was  made  voluntarily,  and 
without  being  induced  by  a  threat  or  promise 
on  the  part  of  the  constable.  R.  v.  Rogerson 
(9  S.C.R.  234)  followed.  B.  v.  Jagelman,  10 
S.C.R.  63. 


(ii.)  Prisoner's  Statement  under  II  <fc  12  Vict, 
c.  42,  s.  IS.  1 

On  Failure  of  Proof  of  Statutory  Preliminaries 
Admissible  at  Common  Law.] — In  preliminary 
inquiries  under  11  &  12  Vict.,  c.  42,  s.  18, 
magistrates  are  bound  to  read  over  all  the  depo- 
sitions to  the  prisoner  at  the  close  of  the  entire 
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case  for  the  prosecution,  before  calling  on  the 
accused  for  his  defence.  The  omission  to  do 
this  reiiders  the  prisoner's  statement  inadmis- 
sible in  evidence  at  the  trial  as  a  statutory- 
statement  under  the  above  Act.  But  a  state- 
ment made  by  the  prisoner  before  the  magis- 
trates, and  read  over  to  and  signed  by  him 
and  the  magistrates,  is  admissible  in  evidence 
against  him  at  common  law,  notwithstanding 
that  the  statutory  formalities  have  not  been 
complied  with.  It  will  be  prudent  for  the 
justices  to  give  the  prisoner  the  second  caution 
as  well  as  the  first,  in  order  to  neutralise  the 
eflfect  of  any  previous  inducement.  E.  v.  Rosen- 
ski,  2  S.O.R.  27. 


(d)  Dying  Declarations. 

Belief  of  impending  Death.l — Declaration  by  a 
man  dying  of  a  wound,  the  subject  of  the 
charge,  who  states  his  belief  that  he  is  dying, 
and  causes  prayers  for  the  dying  to  be  read  for 
him,  is  receivable  as  a  dying  declaration,  not- 
withstanding that  shortly  before  he  had  sent  for 
a  doctor  to  attend  him.  E,  v.  Sam  Poo,  5 
S.C.R.  25. 

On  the  trial  of  the  prisoner  for  murder,  the 
declaration  of  the  murdered  man  was  admitted 
in  evidence  on  the  testimony  of  the  person  who 
wrote  the  declaration,  who  swore  "  deceased 
said,  '  I  know  very  well  that  I  am  dying,  and 
that  is  the  reason  I  sent  for  you  to  tell  you  all 
about  it.'  After  that  he  made  a  statement, 
which  I  took  down  in  writing  word  for  word. 
I  read  it  to  him;  he  said  it  was  correct.  He 
put  his  mark  to  it."  The  wife  of  the  deceased 
had  previously  proved  that  he  had  said  that  he 
knew  well  that  he  would  die  from  the  wound: — 
Held,  that  the  dying  declaration  was  rightly 
admitted.    E.  v.  Hartley,  10  S.C.R.  306. 

(e)  In  other  cases. 

Interpretation  of  Evidence  to  Foreign  Prisoners.] 
The  most  convenient  and  regular  course  is  to 
have  the  evidence  interpreted  to  the  prisoners 
from  the  judge's  notes  at  the  close  of  the  case. 
E.  v.  Waina,  2  N.S.W.S.R.  403.  [See  ante 
XXII,  Seas — Offences  on  the  High  Seas.] 

Statements  in  Hearing  hut  not  in  Presence  of 
Prisoner,] — The  prisoners  were  convicted  of  rape. 


During  the  trial,  evidence  was  given  of  a  state- 
ment made  in  the  hearing  of  one  of  the  prisoners 
under  the  following  circumstances :— The  wit- 
ness was  sleeping  downstairs,  and  two  children 
upstairs  in  the  house  where  the  offence  was 
committed.  During  the  night  the  witness  heard 
one  of  the  children  cry,  "  Here  is  B.  (one  of  the 
prisoners)  in  the  room."  At  the  time  she  heard 
this  cry,  the  witness  could  not  see  B.,  and  had 
no  opportunity  of  observing  his  demeanour,  but 
a  few  minutes  afterwards,  she  saw  him  in  her 
room:— Held,  on  point  reserved,  that  the 
evidence  of  the  child's  exclamation  was  rightly 
admitted,  although  the  witness  could  not  ob- 
serve the  prisoner's  demeanour,  there  being 
evidence  that  he  was  in  the  house  at  the  time, 
and  that,  therefore,  the  exclamation  was  made 
in  his  hearing,     if.  v.  Burns,  Knox  183. 

Incidental  Evidence  of  other  Charges.]— Where 
a  witness  cannot  give  an  intelligible  narrative 
of  what  occurred,  without  stating  facts  which 
might  be  the  subject  of  another  charge,  such 
facts  may  be  stated.  E.  v.  Summerell,  8 
S.C.R.  214. 

On  the  trial  of  the  prisoner  for  stealing  and 
receiving  certain  sheep,  a  conversation  between 
the  prisoner  and  a  witness  relating  to  a  number 
of  sheep— some  of  which  were  the  sheep  in 
question,  and  some  were  sheep  claimed  by  a 
different  owner — was,  after  objection,  received 
in  evidence.  It  was  practically  impossible  to 
separate  the  evidence  affecting  the  sheep,  the 
subject  of  the  charge,  from  that  relating  to  the 
others  in  the  flock  without  entirely  rejecting 
the  conversation  or  materially  falsifying  and 
misquoting  it : — Held,  that  the  evidence  was 
rightly  admitted.    B.  v.  King,  10  S.C.R.  308. 

Eeputed  Name  of  Prosecutrix.] — The  pri- 
soner was  convicted  on  an  information  which 
charged  him  with  wounding  a  woman  named 
B.  K.  At  the  trial  the  woman  herself  was  not 
called  as  a  witness,  and  the  only  evidence  of  her 
name  was  that  she  called  herself  by  it : — Held, 
that  the  conviction  was  right.  B,  v.  Ah  Foo, 
1  S.C.R.  N.S.  72. 

Eeputed  Name  of  Prisoner.] — On  the  trial 
of  the  prisoner  for  robbery  and  wounding  in 
company  with  two  others,  it  appeared  in 
evidence  that  one  of  the  robbers  was  at  the 
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time  of  the  rob"bery  addressed  by  another  of 
them  as  "Blacksmith."  A  witness  was  asked 
whether  he  had  ever  known  the  prisoner  by  the 
name  of  ' '  Blacksmith. ''  He  replied  that  he  had 
several  times  heard  the  prisoner  spoken  of  by 
that  name  before  the  occasion  of  the  robbery: — 
Held,  on  point  reserved,  that  the  evidence  was 
admissible.     R.  v.  Connell,  6  S.C.R.  139. 

Accomplice — Corroboration  of.] — According  to 
strict  law  it  is  not  necessary  that  the  evidence 
of  an  accomplice  should  be  confirmed  to  render 
a  conviction  valid;  but  a  practice  has  arisen 
which  makes  it  necessary  for  the  judge  to  advise 
a  jury  not  to  convict  on  the  uncorroborated 
evidence  of  an  accomplice.  If  there  be  no  such 
corroborative  evidence,  not  only  as  to  the  cir- 
cumstance of  the  crime,  but  also  as  to  the 
identity  of  the  prisoner,  it  is  the  duty  of  the 
judge  so  to  direct  the  jury,  and  to  caution  them 
that  it  would  be  unsafe  to  convict.  Where  this 
practice  was  not  followed  the  conviction  was 
quashed.     S.  v.  Ordidge,  12  S.C.R.  .352. 

A  witness  having  sworn  that  he  was  not  an 
accomplice,  and  that  he  had  been  present  at  the 
committal  of  the  crime  through  fear: — Held, 
that  it  was  properly  left  to  the  jury  to  say  whether 
he  was  or  was  not  an  accomplice  : — Held,  also, 
that  the  rule  requiring  judges  to  direct  juries 
not  to  convict  on  the  uncorroborated  testimony 
of  an  accomplice  was  a  rule  of  discretion  and 
not  of  law.    R.  v.  Webster,  1  N.S.W.  L.R.  331. 

Prisoner'' s  good  Character.] — In  criminal  cases, 
evidence  of  the  good  character  of  the  prisoner  is 
to  be  taken  into  consideration  only  in  cases  of 
doubt.  (But  see  40  Vict.  No.  8,  s.  2.)  R.  v. 
Phillips,  8  S.C.R.  54. 

Proof  of  Proceedings  at  Circuit  Court — Circuit 
Court  Distinct  from  Supreme  Court — Perjury 
at  Circuit  Court— Evidence  of  Trial — Certificate  of 
Prothonoiary— 16  Vict.  No.  18,  «.  22—22  Vict. 
No.  7,  s.  9.] — A  Circuit  Court  is  distinct  from 
the  Supreme  Court.  At  a  trial  for  perjury 
committed  at  a  Circuit  Court,  a  certificate,  pur- 
porting to  be  by  D.  B.  H.^  "  prothonotary  of  the 
Supreme  Court  of  New  South  Wales,  the  officer 
having  ordinarily  the  custody  of  the  records  of 
documents  and  proceedings  in  the  said  Supreme 
Court  of  New  South  Wales,"  was  admitted  in 
evidence  as  proof  of  the  trial   at  which  the 


perjury  was  committed: — Held,  that,  as  the 
certificate  did  not  purport,  and  was  not  proved 
to  have  been  signed  by  the  officer  of  the  Court 
having  custody  of  the  records  of  the  Court  where 
the  information  was  tried,  nor  by  the  officer 
having  ordinarily  the  custody  of  those  records, 
it  was  not  admissible  under  16  Vict.  No.  18, 
s.  22,  or  under  22  Vict,  No.  7,  s.  9.  R.  v. 
Tudor  (31st  Oct.,  1857)  distinguished.  R.  v. 
West,  2  S.C.R.  69. 

Evidence  of  Belief  of  Fact.]  Evidence  of  the 
belief  of  a  witness  as  to  the  identity  of  a  prisoner 
is  admissible;  but  unless  it  be  followed  by  a 
statement  of  the  facts  upon  which  that  belief  is 
founded,  the  mere  assertion  of  belief  will  be  of 
no  value.   R.  v.  Hodge,  4  S.C.R.  83  (in  notis.) 

Evidence  of  belief  as  to  the  identity  of  a 
prisoner  and  of  the  grounds  of  such  belief  are 
admissible,     if.  v.  Corcoran,  4  S.C.R.  83. 

A  paper  signed  by  the  name  of  the  Pak-ah- 
pu  House  was  admitted  in  evidence  on  a  wit- 
ness swearing  he  believed  it  was  found  in  the 
house : — Held,  per  Manning  J.,  the  evidence  was 
rightly  admitted,  if.  v.  Li  Chi,  2  N.S.W. 
L.R.  189. 


IV.   Sentence  and  Punishment. 

Uncertainty  as  to  Commencement  of  Term.] — 
A  sentence  to  two  years'  imprisonment,  to  begin 
at  the  end  of  a  term  which  the  prisoner  was  then 
serving,  but  not  stating  anything  from  which 
the  date  of  the  expiration  of  such  pending  term 
could  be  collected,  is  bad  on  the  ground  of  un- 
certainty, if.  V.  Davis  and  Harris,  1  S.C.R. 
233. 

Hard  labour — 3  Oeo.  IV.,  c.  114,  in f orcein 
N.S.  F.]— The  provisions  of  the  Act  3  Geo.  IV., 
c.  114,  imposing  the  punishment  of  hard  labour 
in  certain  misdemeanours,  are  in  force  in  New 
South  Wales,     if.  v.  Thompson,  Knox  454. 

Common  Law  Misdemeanour — Hard  Labours- 
Amendment,] — A  prisoner  was  charged  with  and 
convicted  of  a  common  law  misdemeanour.  A 
sentence  of  three  years'  imprisonment  with  hard 
labour  was  imposed: — Held,  the  sentence  was 
illegal.     Hard  labour  cannot  be  imposed  for  a 
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common  law  misdemeanour.  Held,  also, 
(Hargrave  J.  dissentiente)  that  the  Court  had 
no  power,  under  13  Vict.  No.  8,  s.  2,  to  amend 
the  sentence.    R.  v.  White,  13  S.C.R.  339. 

Cumulative  Sentence— 11  &  12  Vict.,  c.  43, 
«.  25 — Amendment,  14  Vict.  No.  43  s.  9 — 
17  Fit*.  No.  39,  s.  10.]  — The  defendant 
having  appeared  on  summons  before  a  justice 
to  answer  two  separate  charges  for  similar 
offences,  was  found  guilty  on  the  first  charge, 
and  sentenced  to  six  months'  imprisonment.  He 
was  then,  without  being  taken  into  actual 
custody,  tried  for  the  second  offence,  and 
sentenced  to  a  like  period  of  imprisonment,  to 
commence  at  the  expiration  of  the  previous 
sentence.  The  warrant  of  commitment  upon  the 
second  conviction  was  similar  to  that  upon  the 
first,  but  contained  the  following  words,  written 
along  the  margin  and  signed  by  the  justice  : — 
"  This  sentence  to  commence  at  the  expiration 
of  the  same  prisoner's  previous  sentence  of  six 
months": — Held  (1),  that  on  the  passing  of  the 
first  sentence  the  defendant  was  "in  prison, 
undergoing  imprisonment,''  within  the  meaning 
of  sect.  25  of  the  Act  11  &  12  Vict.,  c.  43,  and 
that  the  second  sentence  was  good: — Held  (2), 
that  the  warrant  was  bad  as  to  the  additional 
term  of  imprisonment,  as  the  sentence  was  not 
awarded  "therein  and  thereby"  as  directed  by 
the  same  section.  (Per  Stephen  C.J.  and 
Faucett  J.;  Hargrave  J.  dissentienie.)  But 
held,  that  the  Court  could  amend  the  warrant 
under  14  Vict.  No.  43,  s.  9,  and  17  Vict.  No. 
39,  s.  10.    Ex  parte  Killeen,  9  S.C.R.  291. 


V.   Appeal  and  New  Trial. 

(a)  Seservation  of  Special  Case  for  Supreme 
Court. 

(i.)   When  Points  to  he  Reserved. 

Point  must  be  raised  during  Trial  and  before 
Verdict.] — An  application  under  13  Vict.  No.  8, 
to  reserve  questions  of  lawforthe  consideration  of 
the  Supreme  Court,  mustbemade  during  the  trial. 
It  is  too  late  after  the  verdict  has  been  recorded. 
The  statement  of  a  special  case  under  that  Act 
by  a  chairman  of  Quarter  Sessions  is  a  circum- 
stance primd  facie  importing  that  the  points 


were  raised  in  time.  And  the  Court,  before 
refusing  to  adjudicate  on  the  case,  must  have  a 
clear  and  distinct  statement,  either  in  the  case 
or  in  some  equivalent  manner,  that  the  fact 
is  otherwise.  R.  v.  Marrington,  1  S.C.R. 
App.  11. 

After  the  verdict  is  returned  and  recorded  it 
is  too  late  to  reserve  a  point  of  law  under  13 
Vict.  No.  8.  R.  V.  Goonal  Jack,  S.M.H.  10th 
June,  1876. 

After  verdict  it  is  too  late  to  reserve  a  point 
of  law  under  13  Viot.  No.  8.  R.  v.  Baydon, 
S.M.H.  10th  June,  1876. 

A  case  for  the  consideration  of  the  Supreme 
Court  cannot  be  reserved  under  13  Vict.  No.  8, 
after  sentence.     R.  v.  Talbot,  1  S.C.R.  231. 

Point  not  taken  at  Trial.'] — Counsel  for  the 
prisoners  contended  to  the  jury  at  the  trial  that 
as  to  one  of  the  prisoners  there  was  not  sufficient 
evidence  to  justify  a  conviction,  but  did  not 
submit  to  the  presiding  judge  that  there  was  no 
evidence  to  go  to  the  jury.  Some  days  after  the 
trial  the  point  whether  there  was  any  evidence 
of  the  said  prisoner's  guilt  was  reserved  at 
the  request  of  counsel  : — Held,  that  no  question 
of  law  had  arisen  at  the  trial,  which  could 
be  reserved  under  the  Act  13  Vict.  No.  8,  and 
that,  therefore,  the  Court  could  not  entertain 
the  case.    R.  v.  Orawshaw,  1  S.C.R.  N.S.  257. 

Special  Case  stated  before  Conviction.]  A  plea 
of  autrefois  acquit  was  overruled  at  the  trial, 
and  the  point  reserved  whether  such  decision 
was  right.  The  prisoners  then  pleaded  not 
guilty,  and  the  trial  was  adjourned.  Before  the 
trial  was  proceeded  with,  the  case  reserved 
came  on  for  argument  before  the  Full  Court: — 
Held,  that  the  ease  reserved  could  not  be  enter- 
tained until  after  conviction.  R.  v.  Finn,  1 
S.C.R.  N.S.  259. 

Objection  onPaceof  Information.] — In  deciding 
cases  reserved  under  13  Vict.  No.  8,  the  Su- 
preme Court  has  power  to  entertain  a  point 
arising  on  an  information  if  it  go  to  the  root  of 
the  information,  even  though  it  has  not  been 
mentioned  in  the  special  case.  Per  Martin  C.J. 
R.  V.  Wilson,  12  S.C.R.  258. 

(ii.)  Practice. 

Number  of  Counsel  Heard.]— At  the  argument 
before  the  Supreme  Court  of  a  case  reserved 
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under  13  Viet.,  No.  8,  only  one  counsel  on  each 
side  will  be  heard.  R.  v.  Packer,  3  S.C.R.  40. 
Similarly,  not  more  tlian  one  counsel  will  be 
heard  on  behalf  of  the  prisoner,  except  under 
very  special  circumstances.  E.  v.  Qriffin,  10 
S.C.R.  91. 

Affidavits.^ — On  the  argument  of  a  case  re- 
served under  13  Vict.  No.  8,  the  Court  will  not 
receive  affidavits,  but  will  only  read  the 
special  case.  R.  v.  Collett,  8.H.M.  17th  June, 
1876. 

Amendment  of  Case.l — The  Court  will  not 
itself  amend  a  case  reserved,  but  will  remit  it 
to  the  judge  stating  it,  should  any  amendment 
be  necessary.     R.  v.  Griffin,  10  S.C.R.  91. 

Where  Case  imperfectly  Stated.] — Where  a 
case  reserved  under  the  Act  13  Vict.  No.  8,  for 
the  consideration  of  the  Supreme  Court,  ap- 
pears on  the  face  of  it  or  upon  the  argument  to 
be  imperfectly  stated,  it  will  be  remitted  to  the 
judge  before  whom  the  trial  took  place  for  his 
amendment.  Where  it  is  suggested  that  the 
case  is  wrongly  stated,  either  by  something 
having  been  omitted  which  ought  to  have  been 
inserted,  or  something  inserted  which  ought  not 
to  have,  been  inserted,  the  proper  course  is  to 
apply  in  the  first  instance,  it  may  be  on  affida- 
vit, to  the  judge  who  tried  the  case ;  and  the 
judge  is  entitled  to  say  that  he  adheres  to  the 
case  as  stated  ;  and  in  such  case  the  Court  must 
take  his  statement  as  iinal.  The  Court  must 
take  the  facts  from  the  judge,  who  is  the 
proper  person  to  state  them.  if.  v.  Dickson, 
4  S.C.R.  298. 

Statement  of  Case  hy  Judge  not  present  at 
Trial.] — In  the  absence  of  the  chairman  on  the 
day  appointed  for  holding  a  Court  of  Quarter 
Sessions,  the  justices  present  appointed  one  of 
their  number  to  preside,  and  proceeded  to  the 
trial  of  the  prisoner,  who  was  convicted  of 
felony  and  sentenced.  After  the  trial  was  over, 
and  the  sentence  passed,  the  chairman  of 
Quarter  Sessions,  though  not  present  at  the 
trial,  sent  up  a  case  reserved  for  the  considera- 
tion of  the  Supreme  Court,  stating  a  point  as  to 
whether  the  justices  had  any  jurisdiction  in  his 
absence  to  try  the  prisoner:— Held,  that  the 


Courts  of  Quarter  Sessions  have  no  other  power 
to  reserve  points  of  law  than  that  given  them 
by  the  Act  13  Vict.  No.  8,  and  that  the  chair- 
man, not  having  been  present  at  the  trial,  could 
not  state  the  case.  Held,  also,  that  as  the 
prisoner  had  served  his  sentence,  the  Court 
could  not  give  any  judgment.  R.  v.  Furnell,  \ 
S.C.R.  27. 

Wliere  Court  equally  Divided —  Withdrawal  of 
Opinion  of  Judge  in  Banco.] — ^On  the  hearing  of 
Crown  cases  reserved,  where  the  judges  are 
equally  divided  in  opinion,  the  English  practice, 
m  favorem  Ubertatis,  applies  in  New  South 
Wales.  It  is  competent  for  the  junior  judge  to 
withdraw  his  opinion  in  order  to  allow  judgment 
to  be  entered  according  to  the  views  of  the 
majority  then  remaining.  It  is  entirely  in  the 
discretion  of  the  judge  to  determine  whether  or 
not  he  will  exercise  tliis  right.  In  an  applica- 
tion for  a  new  trial  in  a  case  of  felony,  Mr. 
Justice  Faucett  withdrew  his  opinion,  tliereby 
allowing  the  new  trial  to  be  granted  in  order 
that  an  appeal  to  the  Privy  Council  might  be 
made.  R.  v.  Bertrand,  S.M.H.  17th  March, 
1866. 


(iii.)  Objection  to  Reception  of  Evidence. 

Where  remaining  Evidence  sufficient  to  Con- 
vict.]— Although  inadmissible  evidence  has  been, 
after  objection  taken,  received  against  the 
prisoner  at  the  trial,  the  Court  will  not,  on  a 
case  being  reserved  under  13  Vict.  No.  8,  quash 
the  conviction  if  it  appears  from  the  rest  of  the 
evidence  that  the  prisoner  was,  without  any 
reasonable  doubt,  guilty  of  the  offence  with 
which  he  was  charged ;  and  especially  if  the 
objectionable  evidence  was  not  in  any  degree 
likely  to  have  induced  the  conviction.  R.  v. 
Cox,  3  S.C.R.  189. 


(iv.)  Sentence. 

The  question  of  the  legality  of  a  sentence 
cannot  be  reserved  under  13  Vict.  No.  8.  R.  v. 
Thompson,  Knox  454. 

(6)  New  Trial. 

Of  Felony.]— The  Supreme  Court  has  no  power 
to  grant  a  new  trial  in  a  case  of  felony  where 
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the  record  has  been  removed  by  certiorari  after 
conviction  at  the  assizes.  S.  v.  Evans,  1  S.C.R. 
App.  48. 

According  to  the  English  law  prevailing  in  New- 
South  Wales,  the  Supreme  Court  had  no  power 
to  grant  a  new  trial  in  a  case  for  felony.  The 
case  of  The  Queen u.  Scaife  (17  Q.B.  238)  in  which 
a  new  trial  was  granted,  after  conviction  for 
felony  by  the  Court  of  Queen's  Bench,  examined 
and  not  followed,  if.  v.  Bertrand,  4  Moore 
P.C.  N.S.  460;  L.R.  1  P.O.  520;  36  L.J. 
P.C.  51. 

The  Supreme  Court  has  no  power  to  order  a 
venire  de  novo  for  a  new  trial  where  a,  prisoner 
has  been  convicted  of  felony.  B.  v.  Bertrand 
followed.  E.  V.  Murphy,  L.R.  2  P.C.  535,  See 
sub  Venire  de  Novo,  ante  p.  205. 

On  Ground  of  Refusal  of  Judge  to  Postpone 
Trial.l — On  a  motion  for  a  new  trial  the  Court 
will  not  review  the  discretion  of  the  presiding 
judge  at  the  trial  of  the  defendant  for  a  mis- 
demeanour where  he  refused  to  grant  a  post- 
ponement on  the  ground  of  the  absence  of  a 
witness.  S.  v.  RoUinson,  1  N.S.W.  L.R, 
,^61, 

Practice.] — The  rule  as  to  motions  for  rules 
nisi  for  new  trials  in  civil  actions  applies  to  simi- 
lar motions  on  trials  for  misdemeanours.  Such 
motions  should  be  made  within  the  first  four 
of  term.     lb. 


(c)  Privy  Council  Appeals. 

Prerogative  Right  in  regard  to."] — It  is  the 
inherent  prerogative  right,  and  on  all  proper 
occasions  the  duty  of  the  Queen-in-Council,  to 
exercise  an  appellate  jurisdiction  in  all  cases, 
criminal  as  well  as  civil,  arising  in  the  colonies 
from  which  an  appeal  lies,  and  where  either  by 
the  terms  of  a  charter  or  statute  the  power  of 
the  Crown  has  not  been  parted  with,  with  a 
view  not  only  to  ensure,  as  far  as  may  be,  the 
due  administration  of  j  ustice  in  an  individual  case, 
but  also  to  preserve  generally  the  due  course  of 
procedure. 

The  exercise  of  this  branch  of  the  prerogative 
in  criminal  cases  is  to  be  cautiously  admitted, 
and  is  regulated  by  consideration  of  circum- 
stances and  consequences.  Leave  to  appeal  will 
only  be  granted  in  special  circumstances,  such 


as  where  a  case  raises  questions  of  great  and 
general  importance  in  the  administration  of 
justice,  when  it  will  be  proper  for  the  judicial 
committee  of  the  Privy  Council  to  advise  the 
allowance  of  such  an  appeal.  R.  v.  Bertrand, 
4  Moore  P.C.  N.S.  460;  L.R.  1  P.C.  520;  36 
L.J.  P.C.  51. 

Special  Leave  to  Appeal.] — Special  leave  to 
appeal  granted  to  the  Attorney-General  of  New 
South  Wales  from  an  order  of  the  Supreme 
Court  in  that  colony,  whereby  a  verdict  of  guilty 
for  murder  obtained  by  the  Crown  was  set  aside 
and  a  new  trial  granted.  Proceedings  in  the 
colony  stayed  pending  the  appeal.  R.  v. 
Murphy  (No.  1),  L.R.  2  P.C.  35;  5  Moore  P.C. 
N.S.  47;  37  L.J.  P.C,  21, 


VI.   Recognizances. 

Poreer  of  Supreme  Court  to  discharge  Recogni- 
zances—i  Geo.  III.,  c.  10,]— The  Supreme  Court 
has  all  the  powers  of  the  Court  of  Exchequer 
over  estreated  recognizances;  and  the  Act  4  Geo. 
III.,  c.  10,  is  in  force  in  this  colony.  Therefore, 
on  a  petition  and  affidavit  being  duly  made 
under  the  provisions  of  that  Act,  the  Supreme 
Court  may  order  the  discharge  of  recognizances 
entered  into  to  appear  at  a  circuit  court.  In  re 
Perrott,  3  S.C.R.  372. 


CRIMINAL  OFFENCES. 
For  the  distinction  between  an  offence  against 
the  revenue  and  a  criminal  offence,  see  Ex  parte 
Moffit,  10  S.C.R.  270. 


CROPS  (Lien  on). 
Statute.]— 25  Vict,  No.  10. 


CROWN. 
Liability  of ,  for  Torts.]— See  Government. 

Claims  against.]— See  Government. 
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CROWN  LANDS. 
I.  Grant  of  Waste   Lands— Richts   of 
Ceown. 

II.  Conditional  Puechase  under  25  Vict. 

No.  1. 

(a)   Who  may  purchase. 

(i.)  C.P.  by  Infant. 

(ii.)  C.P.  by  Trustee,  and  see  Trust 
AND  Trustee — Mortgage. 

(5)   What  Land  may  be  Purcliased. 

(c)  Application  to  Purchase. 

(d)  Compensation  for  Improfiiements. 

(e)  Occupation  by  Purchaser. 

(/)  Improvem^nia  and  Residence. 

(j)  Transfer  and  Mortgage  of  Conditional 
Purchase,  and  see  Mortgage  — 
Trust  and  Trustee. 

(7t)  Estate  of  Purchaser. 

(J)  Issue  of  Grown  Grant. 

(Ic)  Fencing — Liability  of  Infant. 

{V)  Resulting  Trusts  — See  Trust  and 
Trustee. 

III.  Purchase  by  virtue  of  Improvements 

— After  Auction  Purchases. 

IV.  Grant  of  Water-frontage. 
V.  Volunteer  Land  Orders. 

VI.  Leases  and  Licenses  under  Orders-in- 

COUNCIL. 

VII.  Leases  under  25  Vict.  No.  2. 

(a)  The  Making  of  Leases  and  Promises 
of  Leases. 

(5)  Pre-emptive  Leases. 

(c)  Miscellaneous. 


(d)  Arbitration  —  See  Arbitration  and 

Award. 

(e)  Mortgage  of  LeaseluM  —  See  Mort- 

gage. 

VIII.  Commons. 

IX.  Timber  Cutting. 

X.  Resumption, 

(a)  For  Railways— See  Resumption. 

(6)  For  Public  Purposes — jSeeRBSUMPTiON. 

XL  Presumptions   from   User  —  Limita- 
tions. 

XII.  Offences — Trespass  on  Crown  Lands. 

Statutes.] — 22  Viet.   No.   17   {Assessment  on 
Runs). 

23  Vict.  No.  4  {Settled  Districts). 

25  Viet.  No.  1  {Alienation  Act  1861). 

25  Viet.  No.  2  {Occupation  Act  1861). 

39  Vict.  No.    13  {Crown  Lands  Amendment 
Act  1875). 

42  Viet.  No.  26  {Transfer  Declaratory  Act). 

43  Viet.  No.  29  {Crown  Lands  Further  Amend- 

ment Act  1880). 

43  Vict.  No.  33  {Forfeited  C.  P.' s  Declaratory 
Act). 

45  Vict.  No.  8  {Ringbarking  Regulation  Act). 

45  Viet.  No.  9  {Designs  of  Towns  and  Villages 
Correcting  Act). 

Note. — The  above  Acts  have  been  repealed 
by  the  46  Viet.  No.  18  {Crown  Lands  Act 
1884). 

45  Vict.  No.  19 

46  Vict.  No.  18   y  ( Validating  Acts). 

48  Vict.  No.  8 

45  Viet.   No.   10    {Resumption  of  Dedicated 
Crown  Lands). 

45  Viot.  No.  15  {Dedication  by  User). 
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I.  Grant  of  Waste  Lands. 

Intrusion — Adverse  Possession.] — Semble,  the 
statute  21  Jae.  I.,  o.  14,  is  not  in  force  in  this 
colony;  but  if  it  be,  the  Crown  can,  notwith- 
standing an  intrusion  for  twenty  years  on 
waste  lands  in  the  colony,  effectvially  grant  such 
lands  without  being  put  to  its  remedy  by  infor- 
mation of  intrusion.  Possession,  in  order  to 
oust  the  right  of  the  Crown,  must  be  adverse 
possession  for  sixty  years.  The  word  "person" 
in  3  &  4  "Will.  IV.  c.  27,  sec.  '1,  does  not  include 
the  Crown.  Doe  dem.  Wilson  y.  Terry,  2  Si.CK. 
App.  1. 

Right  of  Croiim  to  Minerals — Information  for 
Intrusion.] — The  waste  lands  of  this  colony  are, 
and  .ever  have  been  from  the  time  of  its  first 
settlement  in  1788,  in  the  Crown;  and  they  are, 
and  ever  have  been  from  that  date,  in  point  of 
legal  intendment,  without  office  found,  in  the 
Sovereign's  possession,  and  as  his  or  her  pro- 
perty they  have  been  and  may  now  be  effectu- 
ally granted  to  subjects  of  the  Crown.  At  the 
time  of  making  a  grant  of  land  to  a  subject,  the 
Crown  must  be  presumed  to  have  had  »  title  to 
that  land ;  and  its  title,  as  the  original  foun- 
dation and  source  of  all  other  titles,  is  matter 
of  judicial  cognisance.  A  grant  from  the  Crown 
contained  the  following  clause:  —  "Provided 
nevertheless,  and  we  do  hereby  reserve  to  our- 
selves all  mines  of  gold  and  silver,  and  of  coals, 
with  full  and  free  liberty  and  power  to  search 
for,  dig,  and  take  away  the  same :" — Held,  that 
veins  of  coal  were  excepted  from  the  grant,  and, 
as  a  corporeal  hereditament  remaining  in  the 
Crown,  was  properly  the  subject  of  an  informa- 
tion of  intrusion: — Held,  also  that  there  was 
nothing  in  the  intrinsic  operation  of  the  above 
clause  tending  to  a  monopoly  in  the  sale  of 
coal.  Qu£ere,  whether  the  21  Jac.  I.,  c.  14, 
extends  to  this  colony.  Attorney -General  v. 
Brown,  2  S.C.R.  App.  30. 

Meservation  of  Minerals.] — -Trespass  for  enter- 
ing land  and  carrying  away  timber  and  trees 
therefrom.  Plea,  that  the  land  was  granted  by 
the  Crovni,  subject  to  a  reservation  out  of  the 
same  of  (inter  alia)  all  stone,  gravel,  indigenous 
timber,  and  other  materials  required  for  naval 
or  public  purposes ;  that  certain  indigenous 
timber  and  other  materials  were  required  for 


making  a  public  road  ;  and  that  the  defendant, 
being  authorised  by  the  Crown,  entered  on  the 
land  and  took  away  that  timber  and  those 
materials  for  that  purpose: — Held,  on  demurrer, 
that  the  qualifying  words  in  the  grant 
from  the  Crown,  whether  amounting  to  a  reser- 
vation or  an  exception,  gave  the  defendant  a 
right  to  take  away  the  trees  and  materials  in 
question ;  and  that  the  plea  was  good.  Camp- 
■bellv.  Dent,  3  S.C.R.  58. 

Promise  of  Orant — Petition  of  Right.] — The 
Act  20  Vict.  No.  15,  after  declaring  that  the 
ordinary  remedy  of  a  petition  of  right  was  of 
limited  operation  and  insufficient  to  meet  all 
cases,  enacted  by  section  1  that  persons  having 
claims  against  the  local  Government,  might 
petition  the  Governor  for  redress,  who,  with 
the  advice  of  tiie  Executive  Government,  could, 
if  he  thought  fit,  refer  the  case  to  the  Supreme 
Court  of  the  colony  for  trial: — Held,  that  when 
the  matter  was  so  referred  by  the  Governor,  the 
action  founded  thereon  was  of  an  exceptional 
class,  differing  materially  from  ordinary 
actions,  both  as  to  the  considerations  ap- 
plicable to  the  claim  and  as  to  the  extent 
to  which  evidence  might  be  adduced  in  support 
of  it. 

The  Governor  of  New  South  Wales  promised 
D. ,  an  officer  in  the  army  in  the  civil  service  of 
New  South  Wales,  a  grant  of  land  at  W.,  on 
condition  that  he  settled  in  the  colony.  D. 
accordingly  retired  from  the  army,  and  took 
up  his  residence  in  the  colony.  He  afterwards, 
at  the  instance  of  the  Governor,  was  induced  to 
forego  his  right  to  a  grant  of  this  land  upon 
receiving  a  promise  of  a  grant  of  an  allotment 
at  H.  This  promise,  however,  was  not  kept: — 
Held,  that  the  inducement  held  out  by  the 
Governor  to  D.  to  settle  in  the  colony,  amounted 
to  a  contract  to  grant  land  on  condition  of  D. 
settling  in  New  South  Wales,  and  that  D.  was 
entitled  to  compensation  under  the  Act  20  Vict. 
No.  10,  by  reason  of  such  grant  not  being  made 
to  him. 

If  the  evidence  adduced  at  the  trial  shows 
that  the  contract  was  invalid  for  some  reason 
not  apparent  upon  the  face  of  the  declaration, 
the  defendant  ought  to  apply  to  the  judge  to 
nonsuit  the  plaintiff.  It  is  not  competent  for 
him  to  raise  such  an  objection  on  an  application 
for  a  new  trial. 
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The  measure  of  damages  in  such  an  action  is 
the  value  at  the  time  of  trial  of  the  land  which 
the  plaintiflf  was  entitled  to  receive  in  per- 
formance of  the  promise  made  to  him. 

Appeal  allowed  to  the  Queen  in  Council  by 
the  Government  officer,  the  nominal  defendant 
under  the  Act  20  Vict.  No.  15,  without 
giving  security  for  costs  of  appeal.  Eoberison  v. 
Dumaresq,  2  Moo.  P.C.  N.S.  66. 

Title  of  Promisee  of  Crown  Land.] — Plain- 
tiffs were  daughters  and  co-heiresses-at-law 
of  one  T.,  who  died  in  1827,  possessed  of 
land  purchased  from  one  B.  The  defendant 
H.  purchased  the  same  land  from  T.'s 
widow  in  1829.  In  1835,  H.  obtained  a, 
report  from  the  Commissioner  in  his  favour, 
and  a  grant  was  issued  to  him.  Defen- 
dant N.  was  a  mortgagee  from  H.  The  Bill 
charging  against  H.,  as  representing  T.,  know- 
ledge of  plaintiflfe'  title,  and  that  he  fraudulently 
concealed  from  the  Commissioners  that  T.  left 
children  him  surviving,  plaintiffs  sought  a  de- 
claration that  H.  was,  in  Equity,  a  trustee  for 
them.  A  decree  was  also  asked  against  H.  and  N. 
for  a  conveyance  of  the  property: — Held,  that 
plaintiife  had  no  title  at  Law  or  in  Equity. 
BiU  dismissed  with  costs  as  to  N.;  without 
costs  as  to  H.  No  costs  to  either  in  respect  of 
the  appeal.  Position  of  the  Crown  as  trustee 
considered.  4  Will.  IV.  No.  9,  and  5  Will.  IV. 
No.  21,  distinguished.  Walker  v.  Webb,  1845; 
Macintosh  v.  Macintosh,  1848;  Spencer  v.  Gray, 
1848;  Terry  v.  Wilson,  1849;  Freake  v.  Holt, 
1851;  Clarke  v.  Terry,  1853;  commented  on. 
Oochcroft  V.  Hancy,  9  S.C.R.  (App.)  1. 

Church  and  School  Lands — Charitable  Trust 
■ — Waste  Lands — Reverting  to  Crown.] — The 
Crown,  in  1826,  erected  a  corporate  body  in  the 
colony,  by  letters  patent,  with  the  object  of 
making  provision  "for  the  maintenance  of 
religion  and  the  education  of  youth"  in  the 
colony.  There  was  also  a  clause  enabling  the 
Crown  to  dissolve  the  corporation,  in  which 
event  it  was  declared  that  all  the  lands  granted 
should  revert  to  and  be  absolutely  vested  in  the 
Crown,  subject  to  all  existing  contracts  in  re- 
spect thereof,  to  be  "held,  applied,  and  disposed 
of  in  such  a  manner  as  shall  appear  to  us,  our 
heirs  and  successors  most  conducive  to  the 
maintenance  and  promotion  of  religion,  and  the 


education  of  the  youth  of  the  said  colony."  In 
1829,  and  afterwards,  certain  grants  were  issued 
to  the  corporation,  which  grants  were  declared  in 
terms  to  be  for  the  purpose  of  "making  provi- 
sion for  the  maintenance  and  promotion  of  re- 
ligion, and  the  education  of  the  youth  in  the 
said  colony;"  and  it  was  declared  in  them 
that  they  were  "subject  in  all  respects  to 
the  provisions,  declarations,  and  regulations 
contained  in  the  letters  patent;''  and  that  the 
land  shall  be  "subject,  also,  to  the  rules,  de- 
clarations, ordinances,  provisoes,  and  directions 
contained  in  the  letters  patent,  relative  to  the 
powers  thereby  given  to  the  corporation": — 
Held,  that  upon  the  dissolution  of  the  corpora- 
tion in  1833,  the  lands  granted  to  it  reverted  to 
the  Crown,  in  trust  for  the  maintenance  and 
promotion  of  religion  and  the  education  of  the 
youth  in  the  colony : — Held,  also,  that  it  was 
a  trust  for  a  religious  or  charitable  purpose,  and 
not  void  for  uncertainty.  Attorney-Qeneral  v. 
Eagar,  3  S.C.R.  234. 

By  the  Act  5  &  6  Vict.  c.  36,  the  "waste 
lands  of  the  Crown  were  to  be  conveyed  or 
alienated  only  in  the  manner  and  subject  to 
the  regulations  prescribed  by  that  statute." 
By  sec.  3,  lands  required  for  certain  specified 
public  purposes  are  excepted  from  the  opera- 
tion of  the  Act.  Sec.  20  reserves  all 
existing  promises  and  engagements  made  by 
or  on  behalf  of  Her  Majesty  with  respect  to 
lands  in  the  colony.  By  sec.  23,  waste  lands 
are  defined  to  be  "  any  lands  which  are  or  shall 
be  vested  in  Her  Majesty,  &c.,  and  which  have 
not  been  already  granted,  or  lawfully  con- 
tracted to  be  granted,  to  any  person,  &c.,  or 
which  have  not  been  dedicated  or  set  apart  for 
some  public  use": — Held,  that  lands  so  granted 
to  the  corporation  did,  on  its  dissolution,  revert 
to  and  become  vested  in  the  Crown,  but  did  not 
become  waste  lands  within  the  meaning  of  the 
Act.     lb. 

By  the  Act  18  &  19  Vict.  c.  54,  sec.  2,  the 
disposal  of  waste  lands  of  the  Crown  was 
vested  in  the  Colonial  Legislature,  subject,  how- 
ever, to  the  proviso  that  nothing  in  the  statute 
contained  "should  affect  any  contract,  or  pre- 
vent the  fulfilment  of  any  promise  or  engage- 
ment by  the  Crown  with  respect  to  any 
lands":— Held,  that  lands  upon  which  a  trust 
has  fastened  are  not  affected  by  the  statute. 
lb. 
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By  the  New  South  Wales  Constitution  Act  of 
1853,  sec.  47,  all  territorial,  casual,  and  other 
revenues  of  the  Crown  (including  royalties) 
from  whatever  source  arising,  within  the  colony, 
are  made  part  of  the  consolidated  revenue 
fund.  By  sec.  50,  the  civil  list  is  declared  to  be 
granted  in  lieu  of  all  territorial,  casual,  and 
other  revenues  of  the  Crown,  to  the  disposal  of 
which  the  Crown  may  be  entitled  absolutely, 
conditionally,  or  otherwise.  By  sec.  58,  the 
majiagement  of  the  waste  lands  of  the  Crown, 
and  the  appropriation  of  the  proceeds,  are 
vested  in  the  Colonial  Legislature,  provided  that 
nothing  therein  contained  shall  affect  any  pro- 
mise or  engagement  of  the  Crown  in  respect  of 
such  lands  : — Held,  that  the  proceeds  of  the 
church  and  school  lands  do  not  form  part  of  the 
consolidated  revenue.    lb. 

Property  of  Grovm  in  Gold — Crown  Grant — 
Eeseroation.'] — By  the  common  law  all  gold  and 
gold  mines  are  the  property  of  the  Crown. 
When  Crown  land  is  granted,  the  gold  therein  is 
excepted,  even  without  express  words,  by  virtue 
of  the  Royal  prerogative.  It  will  not  be  implied 
that  these  rights  have  been  given  up ;  the  gold 
remains  the  property  of  the  Crown  until  it  is 
taken  away  either  in  accordance  with  a  license 
from  the  Crown,  or  under  authority  of  a  statute. 
R.  V.  Wilson,  12  S.C.R.  258. 


II.  Conditional   Purchase   under  25   Vict. 
No.  1. 

(a)   Who  may  conditionally  purchase. 

Conditional  Purchase  by  Infant.] — A  father 
applied  under  the  13th  section  of  the  Crown 
Lands  Alienation  Act  of  1861,  for  the  conditional 
purchase  of  forty  acres  of  Crown  lands,  selected 
by  him  in  the  name  of  his  son,  an  infant  of 
three-and-a-half  years  of  age ;  and  the  son  was 
declared  the  conditional  purchaser  : — Held, 
(Stephen,  C.J.,  dissentiente,)  that  such  selection 
and  purchase  were  valid.  The  question — What 
constitutes  "  fiojid^i/e  residence"  and  occupation 
of  conditionally  purchased  lands  under  the  18th 
section  of  the  Act? — considered.  Also,  the 
questions — ^What constitutes  "abandonment"  of 
such  lands  and  how  the  satisfaction  of  the 
Governor  and  Executive  Council  as  to  such 
abandonment  is  to  be  proved ;  and  what  course 


the  Government  should  pursue  under  the  20th 
section  of  the  Act  in  order  to  declare  them  for- 
feited?— considered.  Mate  v.  Nugent  (No.  1). 
(Reported  in  judgment  to  Drinkwater  v.  Arthur, 
10  S.C.R.  193). 

Conditional  Purchase  by  Minors.] — A  grant  of 
Crown  land,  made  by  the  Governor  of  New 
South  Wales  under  the  Crown  Lands  Alien- 
ation Act  1861  to  a,  person  under  the  age  of 
twenty-one  years,  is  not  of  necessity  null  and 
void  to  all  intents  and  -purposes.  Qu(Bre, 
whether  the  Governor  would  be  bound  to 
accept  an  application  under  that  Act  made 
by  infant,  of  so  tender  years  as  to  be  incapable 
of  subscribing  the  necessary  forms,  or  of 
exercising  any  judgment,  or  even  understanding 
the  questions  with  which  it  had  to  deal.  The 
words  "any  person"  in  sec.  13  of  the  Act 
need  not  necessarily  be  restricted  to  persons 
above  the  age  of  twenty-one.  O'Shancissy  v. 
Joachim,  L.R.  1  App.  Cas.  82  (reported  in 
the  Court  below,  sub  nom.  John  Joachim  v. 
O'Shanassy,  13  S.C.R.  174). 

Conditional  Purchase  by  a  Trustee.] — In  a  suit 
for  a  declaration  that  the  respondent  was 
trustee  for  the  appellant  of  land  conditionally 
purchased  by  the  former  under  the  Crown 
Lands  Alienation  Act  1861  with  the  moneys 
of  the  latter,  and  for  a  consequent  order  for 
conveyance  in  accordance  -frith  a  written 
agreement  whereby  the  respondent  had  bound 
himself  to  fulfil  the  statutory  conditions  of 
purchase,  and  thereafter  to  transfer  to  the 
appellant ;  respondent  pleaded  that  such 
agreement  was  illegal  and  contrary  to  the  spirit 
and  policy  of  the  said  Act,  and  that  therefore  the 
appellant  was  not  entitled  to  the  transfer 
sought : — Held,  by  the  Judicial  Committee  of 
the  Privy  Council  (reversing  the  decree  of  the 
Supreme  Court,  reported  11  S.C.R.  Eq.  SO), 
that  there  should  be  a  declaration  that  the 
legal  title  of  the  respondent  as  purchaser  was 
held  by  him  as  a  trustee  for  the  appellant,  and 
a  direction  that  the  respondent  do  proceed  to 
complete  the  purchase  according  to  the  terms 
thereof,  and  thereafter  to  execute  a  proper  con- 
veyance to  the  appellant.  The  agreement,  ad- 
mittedly not  immoral  or  against  public  policy, 
is  not  contrary  to  the  terms  of  the  18th  section 
of  the  said  Act,  and  cannot  be  annulled  as 
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being  tainted  with  illegality  on  any  conjectural 
view  of  the  policy  of  the  Act.  Barton  v.  Muir, 
11  S.C.R.  Eq.  90:  L.R.  6  P.O.  134.  See,  also, 
Christian  v.  Miller,  2  S.C.R.  N.S.  Bq.J3;  and 
Futter  V.  Toohey,  2  S.C.R.  N.S.  Eq.  20. 

Trusts  affecting  Conditional  Purchases.] — See 
cases  collected  sub  tit.  Mortgagor  and  Mort- 
gagee— Trusts  and  Trustees. 


(b)   What  Land  may  be  Purchased. 

Negativing  Exceptions  in  25  Vict.  No.  1,  s. 
13 — Forfeiture.} — It  is  not  necessary  for  a  condi- 
tional purchaser  in  proving  his  title  under  the 
Crown  Lands  Alienation  Act  to  negative  the 
exceptions  in  the  13th  section.  Improvements 
to  bar  selection  must  be  of  the  value  of  £1  per 
acre.  What  is  the  proper  measure  of  the  value 
of  improvements — considered.  Plaintiff  put  in 
evidence  a  document  called  a  "  refund  voucher," 
showing  that  money  paid  to  the  Crown  for  a 
selection  afterwards  withdrawn  or  declared  void 
was  refunded  : — Held,  that  the  jury  were  not 
bound  to  find  that  the  land  had  been  duly 
forfeited.    Cafe  v.  Morrison,  2  S.C.R.  N.S.  297. 

Land  Preemptively  Leased.] — Chisholm  v. 
Macanley,  7  S.C.R.  312. 

What  Land  contracted  to  be  Granted.] — The 
13th  section  of  the  Crown  Lands  Alienation  Act 
1861  enacts  that  Crown  lands  shall  be  open  for 
conditional  sale  by  selection.  The  first  section 
of  the  Act  defines  Crown  lands  to  be,  "  All 
lands  vested  in  Her  Majesty,  which  have  not 
been  dedicated  to  any  public  purpose,  or  which 
have  not  been  granted,  or  lawfully  contracted  to 
be  granted  in  fee  simple."  What  is  sufficient 
evidence  to  establish  that  land  has  been  lawfully 
contracted  to  be  granted,  so  as  to  prevent  it 
being  open  for  conditional  sale  by  selection  con- 
sidered.   Mate  V.  Nugent  (No.  2),  8  S.C.R.  246. 

Land  under  Lease  fw  Mining  Purposes — Lease 
applied  for  but  not  Granted.] — Plaintiff  in  a 
proceeding  under  sec.  40  of  the  Mining  Act  1874, 
had  applied  for  a  mineral  lease  under  that  Act, 
and  had  paid  one  year's  rent.  While  the 
plaintiff's  application  was  pending,  the  defen- 
dants took  up  the  land  as  a  mining  selection : — 


Held,  that  at  the  time  of  the  defendants'  selec- 
tion the  land  was  not  barred  from  selection  by 
being  "land  under  lease  for  mining  purposes" 
within  the  meaning  of  sec.  13  of  the  Alienation 
Act  of  1861.  These  words  do  not  apply  to  land 
for  which  an  application  for  a  lease  has  been 
made,  but  not  granted.  Lyons  v.  Moore,  3 
N.S.W.  L.R.  379. 

Lease  takes  effect  only  from  the  Time  of  its 
Execution — Evidence  of  Sealing.] — Ejectment. 
Plaintiff's  evidence  of  title  was  a  conditional  pur- 
chase on  25th  May,  1882.  Defendant  tendered 
in  evidence  a  mineral  lease  of  the  land  to  him, 
dated  9th  May,  1882,  purporting  to  be  executed 
by  the  Governor,  and  having  on  it  a  circular 
impressed  mark  or  stamp,  with  the  letters 
D  E  or  D  E  I  in  the  margin.  The  judge 
at  the  trial  having  rejected  the  evidence  on  the 
ground  that  the  lease  was  not  proved  to 
have  been  executed  by  the  Governor,  or  to  bear 
the  great  seal  of  the  colony,  defendant  called  a 
witness,  who  proved  the  execution  of  the  lease 
by  the  Governor,  but  who  stated  on  cross- 
examination  that  the  lease  was  not  executed 
until  on  or  after  2nd  June,  1882.  The  lease 
was  then  admitted  in  evidence.  On  motion  for 
a  Rule  nisi  for  a  new  trial : — Held,  1.  That  the 
lease,  as  a  lease,  could  take  effect  only  from  the 
time  of  its  execution;  2.  That  even  supposing  the 
judge  took  a  wrong  course  in  rejecting  the 
lease,  still,  as  the  document  was  afterwards  put 
in  evidence,  a,  new  trial  would  not  be  granted 
on  the  second  ground.  And  the  Rule  was  re- 
fused on  two  grounds,  but  granted  on  another. 
King  V.  M'lvor,  4  N.S.W.  L.R.  43. 

What  constitutes  a  Lease.] — Defendant  proved 
that  on  27th  May,  1881,  he  made  an  appli- 
cation for  a,  mineral  lease,  but  he  did  not 
'state  in  his  application  the  term  for  which 
he  required  the  lease.  On  9Wi  May,  1882, 
the  Governor-in-CounoU  approved  of  the  grant- 
ing of  certain  leases  mentioned  in  a  schedule, 
which  contaiaed  the  plaintiffs  name  as  an 
applicant,  and  which  stated  that  the  lease 
was  to  be  for  twenty  years.  On  2nd  June, 
1882,  the  lease  was  executed  by  the  Governor, 
and  24th  July  it  was  executed  by  the  defendant: 
— Held,  per  Martin  C.J.  and  Windeyer  J., 
that  in  order  to  exclude  land  from  selection 
under  sec.  13  of  the  Alienation  Act  of  1861,  on 
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the  ground  that  it  is  under  lease  for  mining  pur- 
poses, it  is  necessary  that  an  actual  lease  of  the 
land  in  question  should  be  in  existence,  and 
that  in  issuing  such  lease  the  requirements  of 
the  Mining  Act  should  in  all  respects  be  com- 
plied with  both  by  the  Governor  and  the  appli- 
cant ;  and,  therefore,  no  lease  having  issued  to 
the  defendant  at  the  time  of  plaintiffs  selec- 
tion, such  selection  was  valid  : — Held  also,  ■per 
totam  curiam,  that  as  no  assent  had  been  given 
by  the  applicant  to  the  act  of  the  Governor-in- 
Council  approving  the  granting  of  a  lease  for 
twenty  years,  what  took  place  did  not  amount 
to  a  binding  contract  between  the  Governor  and 
the  applicant  considering  them  as  private  indi- 
viduals.    Ih. 

"  Containing  Improvements."] — The  defendant 
conditionally  purchased  land  in  the  name  of  his 
son,  a  minor,  and  placed  improvements  upon  it. 
The  land  was  afterwards  forfeited  for  non- 
residence.  The  defendant  then,  with  the 
sanction  of  the  Government,  conditionally  pur- 
chased it  in  his  own  name: — Held,  that  the 
second  conditional  purchase  was  invalid,  inas- 
much as  the  land  contained  improvements. 
Petersen  v.  Prowse,  2  S.C.R.  N.S.  191. 

Measured  Portion.'] — The  plaintiff,  a  pas- 
toral tenant  of  the  Crown,  placed  improve- 
ments upon  three  measured  portions.  The 
improvements,  which  consisted  principally 
of  fencing,  amounted  in  value  to  more  than  £40 
on  each  of  the  measured  portions.  The  defen- 
dant selected  two  of  the  measured  portions : — 
Held  (Manning,  J.,  dubitante),  that  the  selections 
were  bad.  Blackwoodw.  Dobbin,  1  S.C.R.  N.  S.  75. 

Eingbarlcing.] — ^The  defendant  also  selected  a 
part  of  the  third  measured  portion,  on  another 
part  of  which  there  was  a  stockyard  of  the  value 
of  over  £200: — Held,  that  this  selection  was  in- 
valid, inasmuch  as  a  part  of  a  measured  portion 
could  not  be  taken  up  without  the  approval  of 
the  Minister.    lb. 

Measured  Portion  —  Approval  of  Surveyor- 
General  —  Improvements  —  Eingbarhlng.]  —  A 
county  map  showing  a  measured  portion,  and 
signed  by  an  oifioer  deputed  to  sign  such  maps, 
is  evidence  within  sec.  13  of  the  Lands  Act 
Further    Amendment  Act  (39    Vict.  No.    13) 


that  a  plan  of  the  measured  portion  has  been 
approved  by  the  Surveyor-General.  It  is  not 
necessary,  in  order  to  prevent  the  selection  of  a 
measured  portion,  to  show  improvements  on 
some  part  of  the  land  of  the  value  of  £1  per 
acre.  It  is  sufficient  if  the  land  is  improved  to 
the  value  of  £40  at  the  time  of  the  selection. 
Bingbarking  may  be  an  improvement  for  that 
purpose.  Blackwood  v.  Dobbin  (ante)  followed, 
Moore  v.  Bernholdt,  3  N.S.W.  L.R.  9. 

Forfeiture  of  Original  not  ipso  facto  of  Ad- 
ditional— Forfeited  Selection  not  open  for  He- 
selection.] — W.,  in  1874,  conditionally  pur- 
chased forty  acres  of  land  under  the  13th  section 
of  the  Crown  Lands  Alienation  Act  of  1861. 
On  the  same  date  he  made  two  additional  con- 
ditional purchases,  each  of  forty  acres,  under  the 
21st  section  of  the  Act.  In  1875  he  made  a 
third  additional  conditional  purchase  of  two 
hundred  acres.  In  May,  1878,  the  original  and 
the  two  additional  conditional  purchases  (each 
of  forty  acres)  were  notified  in  the  Government 
Gazette  to  have  become  lapsed,  and  to  be  open 
for  conditional  purchase.  In  August,  1878,  D. 
(through  whom  the  defendant  claimed),  under 
the  Lands  Acts  Amendment  Act,  conditionally 
purchased  six  hundred  and  forty  acres,  which 
included  the  two  hundred  acres  which  W. 
had  previously  conditionally  purchased.  D. 
then  went  into  possession.  In  October,  1878, 
it  was  notified  in  the  Gazette  that  the  two 
hundred  acres  conditionally  purchased  by 
W.  had  become  lapsed,  and  were  open  for 
conditional  purchase.  In  1879  the  plain- 
tiff applied  to  conditionally  purchase  the 
same  two  hundred  acres.  His  application 
was  accepted.  In  an  action  of  trespass:-- 
Held,  that  the  declaration  of  forfeiture  of  the 
original  conditional  purchase  and  the  two  ad- 
ditional conditional  purchases  did  not  ipso  facto 
forfeit  the  further  additional  conditional  pur- 
chase of  200  acres.  And  until  the  forfeiture  had 
been  duly  declared  by  the  Crown,  no  third 
person  could  take  advantage  of  any  breach  of 
the  provisions  and  requirements  of  the  Act ; 
and  that,  consequently,  D.  had  acquired  no 
title: — But  held,  that  as  a  forfeited  conditional 
purchase  could  not  be  again  conditionally  pur- 
chased, but  could  only  be  sold  by  auction,  the 
plaintiff  acquired  no  title  by  his  purchase  in 
1879.     Drinkwater  v.  Arthur,  10  S.C.R.  193; 
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and  Petersen  v.  Prowse,2  S.C.R.  N.S.  191,  fol- 
lowed. Bladcburn  v.  Flavelle,  1  N.S.W.  L.R.  58. 
On  appeal  to  Privy  Council: — Held,  affirming 
the  decision  of  the  Supreme  Court  (ante),  that 
lands  taken  under  a  conditional  sale  and  after- 
wards forfeited  to  the  Crown  are  not  open  to  a 
conditional  purchase  under  sec.  13  of  the  Crown 
Lands  Alienation  Act  1861.  The  Crown  has, 
under  the  18th  section,  the  option  either  to  sell 
them  by  public  auction  or  to  retain  them  in  its 
own  hands.     S.C.,  L.R.  6  App.  Cases,  628. 

Error  in  Survey — Liability  of  Government.] — 
C.  selected,  under  ss.  13  and  17  of  the  Alienation 
Act  of  1861  (25  Vict.  No.  1),  a  measured  portion 
of  62  acres  previously  surveyed  by  authority  of 
the  Government.  By  an  error  in  the  survey, 
eight  acres  of  land,  part  of  a  previous  grant, 
were  included  in  the  measured  portion.  The 
owners  of  the  eight  acres  brought  ejectment 
against  C,  and  obtained  a  verdict.  C.  then 
brought  an  action  against  the  Government :  (1) 
For  breach  of  contract  by  representing  that  the 
whole  of  the  land  in  the  measured  portion  was 
Crown  lands  ;  (2),  For  negligence  in  conducting 
the  survey.  C.  recovered  a  verdict  with 
damages  for  the  cost  of  defending  the  action  of 
ejectment,  and  general  damages  besides : — 
Held,  that  the  verdict  was  against  the  evidence, 
and  a  verdict  was  entered  for  the  defendant. 
A  conditional  purchaser  takes  up  land  at  his 
peril ;  if  there  is  a  mistake  in  the  survey,  and 
he  selects  land  which  is  not  Crown  lands,  he 
takes  nothing,  and  has  no  claim  against  the 
Government  for  compensation  for  improvements 
or  for  anything  else.  SeijMe,  the  plaintiff 
could  have  recovered  the  money  paid  for  the 
eight  acres  in  an  action  for  money  had  and  re- 
ceived. CoUierv.  Hoshins,  3  N.S.W.  L.R.  15. 


(c)  Application  to  Purchase. 

Boundaries — Requisites  for  Title.] — The  land 
purchased  by  any  conditional  purchaser  under 
the  Crown  Lands  Alienation  Act  of  1861,  is  the 
land  indicated  by  the  written  description  con- 
tained in  the  application  accepted  by  the  land 
agent.  The  temporary  boundaries  taken  up  on 
the  land  are  not  ultimately  binding  either  on  the 
Crown  or  on  the  conditional  purchaser.  The 
Crown,  without  the  purchaser's  consent,  may 
modify  the  boundaries,  that  is  vary  them  in 


some  small  degree,  but  may  not  entirely  change 
the  site.  The  approval  of  the  Minister  is  in  the 
nature  of  a  judicial  act,  and  therefore  a  modifi- 
cation of  the  boundaries  once  so  approved  of 
cannot  be  reviewed.  Every  free  selection  must, 
in  shape  and  direction  of  boundaries,  be  what 
the  statute  prescribes,  and  it  not,  it  will  not  be 
within  the  protection  of  the  statute  ;  but  if  it  be 
made  correct  by  approved  adjustment,  it  will 
then  be  protected.  As  on  the  one  hand,  a  grant 
cannot  be  impeached  by  showing  that  the 
Minister  ought  not  to  have  been  satisfied  on 
the  question  of  occupation  and  improvement ; 
so  on  the  other  hand,  his  not  being  satisfied  on 
these  points,  and  therefore  refusing  to  authorise 
the  issue  of  the  grant,  will  not  defeat  the  condi- 
tional purchaser's  parliamentary  title  by  due 
selection  and  purchase  in  the  mode  prescribed, 
followed  by  occupation  and  improvement,  if  all 
these  points  be  established  to  the  satisfaction 
of  a  jury.    Emery  v.  Barclay,  8  S.C.R.  374. 

Description  of  Land  Selected.] — In  an  action 
of  trespass,  the  plaintiff  relied  on  his  title 
by  conditional  purchase  under  sec.  13  of 
the  Alienation  Act  of  1861  (25  Vict.  No.  1). 
The  description  in  the  application  of  the  land 
applied  for  was  : — "  County  of  Durham,  parish 
of  Underbank,  120  acres,  adjoining  the  southern 
boundary-line  of  the  village  reserve  at  Under- 
bank. "  A  surveyor,  subsequently  to  the  applica- 
tion, put  the  plaintiffin  possession  of  120  acres, 
supposed  to  be  the  land  applied  for.  Plaintiff 
was  non-suited : — Held  (per  Martin  C.J.  and 
Manning  J.;  Hargrave  J.  dissentiente)  that  the 
nonsuit  was  right.  The  plaintiff  had  shown 
no  title,  as  the  application  was  void.  The  de- 
scription was  too  vague  to  identify  the  land,  and 
was  not  helped  by  the  act  of  the  surveyor. 
Beards  v.  Cornd,  S.M.H.  6th  June,  1876. 

Description  in  Application — Boundaries.] — 
The  plaintiff's  application  for  a  conditional  pur- 
chase described  one  of  the  boundaries  as  a  line 
running  north-easterly.  On  the  trial  of  an 
action  against  the  defendant,  the  lessee  of  a 
run,  for  trespass  to  the  plaintiff's  conditional 
purchase,  the  Chief  Justice  directed  the  jury 
that,  inasmuch  as  there  was  no  "  frontage"  to 
the  plaintiff's  land,  a  north-easterly  line  was  one 
which  the  Act  did  not  allow,  and  that  his  ap- 
plication was,  therefore,  void.     He  accordingly 
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directed  a  verdict  for  the  defendant.  The  jury 
found  a,  verdict  for  the  plaintiff: — Held  (per 
Hargrave  and  Manning  JJ,;  dissentiente,  Mar- 
tin C.J.),  that  the  direction  was  wrong,  and 
that  the  verdict  was  not  against  the  evidence. 
Rule  discharged,  with  costs.  Joachim  ( William) 
v.  O'Shanassy,  Knox  98. 

Description.]  —  The  plaintiff  with  others 
lodged  an  application  for  a  mineral  conditional 
purchase  under  sec.  19  of  the  Crown  Lands 
Alienation  Act  of  1861  of  lands  described 
as  follows: — "County  of  Bathurst,  parish  of 
Bracehridge,  forty  acres,  about  one  mile  east  of 
road  from  Spring  Vale  to  James'  Park,  and 
about  a  mile  In  a  southerly  direction  from 
Markham  and  West's  copper  lease,  to  be  taken 
as  marked  by  applicants."  Certain  land  not  in 
the  parish  mentioned,  and  to  the  north  of  Mark- 
ham  and  West's  copper  lease,  was  marked  by 
the  applicants,  and  was  being  worked  by  them 
at  the  time  of  the  application : — Held  (per 
Martin  C.J.  and  Manning  J.;  Hargrave  J. 
dissentiente),  that  without  the  words  "to  be 
taken  as  marked,"  the  description  was  void  for 
uncertainty,  but  that  with  those  words  it  was 
capable  of  being  rendered  certain,  and  that  the 
judge  was  justified  in  leaving  the  question  of 
Identification  to  the  jury.  Per  Hargrave  J. 
The  description  without  the  words  referring  to 
the  marking  was  a  sufficient  compliance  with 
the  requirements  of  sec.  13 : — Held,  also,  that 
the  words  "to  be  taken  as  marked,"  con- 
trolled the  inconsistent  words  of  the  de- 
scription.   Martin  v.  Baker,  Knox  418. 

Forfeiture.] — After  the  plaintiff  had  made 
this  application,  it  mineral  lease  of  the 
same  land  was  granted  to  the  defendant, 
who  ejected  the  plaintiff.  Before  the'  expira- 
tion of  three  years  from  the  date  of  the  applica- 
tion, the  plaintiff  went  to  the  office  of  the 
Minister  of  Lands  and  was  told  by  a  clerk 
there  that  it  was  useless  to  tender  the  balance 
of  the  purchase  money.  The  plaintiff  conse- 
quently did  not  pay  it  into  the  Treasury.  In 
an  action  of  ejectment  brought  by  the  plaintiff 
against  the  defendant,  it  was  objected  that  the 
land  had  reverted  to  the  Crown  under  sec.  18, 
upon  default  of  the  plaintiff  in  paying  the 
balance  : — Held,  that  the  plaintiff  was  entitled 
to  maintain  ejectment,  because  (1)  (per  totam 


curiam)  the  land  does  not  revert  under  sec.  18 
until  the  Crown  has  made  a  declaration  of  for- 
feiture ;  (2)  (per  Martin  C.J.  and  Manning 
J.)  because  the  Crown  had  dispensed  with  the 
tender  of  the  balance  by  wrongfully  issuing  a 
lease,  and  repudiating  the  plaintiff's  title,  and 
by  the  statement  of  the  officer  in  the  Lands 
Department  that  a  tender  would  be  useless.   lb. 

Sufficiency  of  Description.]  — The  defendant 
applied  to  conditionally  purchase  land  which  he 
describedinhis  application  as  follows: — "County 
of  Bourke,  parish  of  Berimbed,  forty  acres, 
situated  between  the  sixteen  and  seventeen  mile 
trees,  on  the  road  from  Narandera  to  Wagga 
Wagga,  and  includes  two  small  sand  hills  and 
waterhole": — Held  (Martin  C.J.  dissentienie), 
that  taking  into  consideration  the  facts  that 
the  defendant  had  occupied  and  improved 
the  land,  and  that  he  had  continued  to  pay  in- 
terest on  the  balance  of  the  purchase-money, 
which  had  been  accepted  by  the  Government, 
and  that  the  evidence  did  not  show  that  there 
were  other  sand-hills  or  waterholes  in  the 
neighbourhood  of  the  selection,  the  description 
in  the  application  was  sufficient.  Flood  v.  Long- 
ford, Knox  449. 

Uncertainty  in  Description.] — In  an  application 
for  a  conditional  purchase,  the  land  applied  for 
was  described  as  follows: — County  of  Wynyard, 
parish  of  Gilmore,  one  hundred  acres  on  the 
left  bank  of  the  Gilmore  Creek,  adjoining  the 
reserve  at  the  south-eastern  corner  of  J.  O'Mara 
and  R.  Downey's  purchased  land,  set  forth  in 
the  Gazette  of  the  23rd  December  last,  No.  145, 
running  up  the  Gilmore  Creek."  At  the  trial 
the  application  was  tendered  in  evidence  by  the 
defendant,  and  was  rejected  on  the  ground  of 
uncertainty: — Held,  that  it  ought  to  have  been 
admitted  in  evidence.  A  new  trial  was  granted. 
Downing  v.  Howe,  2  S.C.R.  N.S.  75. 


'ciency  of  Description.] — A.  applied  at 
the  Wagga  Lands  Office  to  select  land  by 
the  description  "County  of  C,  parish  of 
S.J.,  three  hundred  and  twenty  acres  north 
of  Mr.  Hammond's  selection  from  the  Springs.'' 
A.  paid  the  deposit  money,  and  fulfilled 
the  conditions  of  residence  and  improve- 
ment. Losing  possession,  A.  brought  eject- 
ment, and  obtained  a  verdict : — Held,  that  the 


237 


CROWN  LANDS. 


238 


description  was  void  for  uncertainty,  and  the 
application  invalid.  Flood  v.  Longford  (Knox 
449)  discussed.  M'Crea  v.  Soper  (No.  1),  2 
N.S.W.  L.R.  232. 

Application  for  Additional  Selection — Purcha- 
ser from  Sheriff.] — An  additional  selection  must 
be  applied  for  in  person  (43  Vict.  No.  29,  sec. 
23).  A  sale  by  the  sheriff  under  a,  fi.  fa.  is  not 
a  devolution  by  "operation  of  law,''  within  the 
meaning  of  sec.  18  of  the  Lands  Acts  Amend- 
ment Act  of  1875  (39  Vict.  No.  13);  and  the 
purchaser  must  fulfil  the  condition  of  resi- 
dence. Pearson  v.  Stevens,  senr.,  3  N.S.W. 
L.R.  23. 

Mineral  Selection  must  be  made  in  Person.] — 
An  application  for  a.  mineral  conditional  pur- 
chase under  sec.  19  of  the  Alienation  Act  of 
1861  (25  Vict.  No.  1),  must  be  made  in  person. 
Sec.  7  of  the  Amendment  Act  of  1875  applies  to 
mineral  selections,  and  an  omission  to  comply 
with  its  provisions  renders  the  application  void. 
The  requirements  of  sec.  7  are  not  "  conditions 
annexed  by  law  to  the  estate  or  interest  of  a 
conditional  purchaser "  within  sec.  10  of  the 
Further  Amendment  Act  of  1880  (43  Vict.  No. 
29),  the  breach  of  which  is  waived  by  receipt  of 
deposit  money  by  the  Crown.  Brown  v.  Pat- 
terson (No.  1),  3  N.S.W.  L.R.  368. 

Application  Signed  by  Agent — Evidence  of 
Agency.] — D.  made  an  application  for  a  con- 
ditional purchase  for  J.J.M.,  which  he  signed 
"J.J.M.,  byD.  his  agent.''  There  were  two  per- 
sons, father  and  son,  of  this  name,  the  latter  being 
only  six  years  of  age ;  D.  did  not  state  in  the 
application  that]  the  applicant  was  a  minor. 
J.J.M.,  the  son,  brought  ejectment.  D.  gave 
evidence  at  the  trial  that  he  took  up  the 
selection  for  the  plaintiff  at  the  request  of  his 
father.  For  the  defence,  evidence  was  given  of 
conversations  after  the  selection,  in  which  the 
father  said  the  land  was  his  own  ;  the  plaintiff 
was  not  present  at  these  conversations.  A  mort- 
gage deed  of  the  land  from  the  plaintiff's  father 
to  the  defendant  was  also  put  in  evidence. 
Plaintiff's  father  was  not  called  as  a  witness  by 
either  side.  Verdict  for  the  defendant: — Held, 
that  the  mortgage  deed  and  the  evidence  of  the 
conversations  was  rightly  admitted.  M  'Grea  v. 
Boper  (No.  2),  3  N.S.W.  L.B.  111. 


Deposit  Receipt — Evidence.  ] — A  deposit  receipt 
is  not  a  document  the  possession  of  which  gives 
an  apparent  title  to  convey  —  at  least  after 
twelve  months  from  the  date  of  its  issue. 
Flood  V.  Monash,  12  S.C.R.  Eq.  65. 

Copies  of  Original  Application — Entries  in 
Booh  kept  by  Land  Agent.] — Ejectment  to  obtain 
possession  of  land  conditionally  purchased  under 
sec.  13  of  the  Crown  Lands  Alienation  Act  of 
1861.  To  prove  his  title,  L.  produced  two  docu- 
ments, purporting  to  be  copies  of  his  original 
application,  certified  by  W.W.S.,  Under-Secre- 
tary for  Lauds.  L.  also  tendered  in  evidence 
certain  entries  in  the  book  kept  by  the  land 
agent,  in  pursuance  of  the  15th  section  of 
the  Act.  All  of  the  documents  were  ad- 
mitted. On  motion  for  a.  new  trial: — 
Held  (Hargrave  J.  dissenting),  that  as  there 
was  no  evidence  of  the  loss  or  destruction  of  the 
original  applications,  they  should  have  been 
produced,  and  that  the  copies  were  wrongly 
admitted.  An  application,  in  writing,  under 
the  13th  section  of  the  Crown  Lands  Alienation 
Act  of  1861,  is  not  a  document  of  such  a  public 
nature  as  to  be  admissible  in  evidence  on  its 
mere  production,  within  the  meaning  of  16 
Vict.  No.  14,  sec.  9.:— Also  held  (Martin  C.J. 
dissenting),  that  the  entries  in  the  book  kept  by 
the  land  agent  were  properly  admitted,  as  they 
were  entries  made  by  a  public  of&cer  under 
the  direction  of  a  Statute: — Held  (per  Martin 
C.J.),  that,  to  make  entries  in  a  book  kept 
by  the  land  agent  evidence,  would  be  equiva- 
lent to  making  his  hearsay  statement,  not 
on  oath,  evidence,  not  only  of  an  application 
in  writing  having  been  duly  lodged  with  him, 
but  also  of  its  contents  and  sufficiency.  Liddell 
V.  Harpur,  13  S.C.R.  129. 


(d)  Compensation  for  Improvements. 

Ringbarhing.] — Ringbarking  is  not  an  im^ 
provement  for  which  a  Court  of  Petty  Sessions 
can  order  compensation  to  be  made  by  the  con- 
ditional purchaser  under  sec.  40  (repealed 
by  43  Vict.  No.  29,  and  replaced  by  sec.  15 
of  that  Act)  of  the  Lands  Acts  Amendment  Act 
1875  (39  Vict.  No.  13).  Ex  parte  O'Dwyeri 
2  S.C.R.  N.S.  26. 
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Siiigbarking.] — Ringbarking  is  an  "  improve- 
ment "  for  which  a  Court  of  Petty  Sessions  may 
order  compensation  under  sec.  15  of  the 
Lands  Acts  Further  Amendment  Act  of  1880 
(43  Vict.  No.  29).  Ex  parte  Thomas,  2  N.S.W. 
L.R.  39. 


(c)  Occupation  by  Purchaser. 

Occupation  within  a  Month — Trespass.]— 
Plaintiff,  a  conditional  purchaser,  sued  defen- 
dant, a  squatter,  for  trespass.  At  the  trial,  tli£ 
Chief  Justice  told  the  jury  that  the  substantial 
question  for  them  was,  whether  the  plaintiff 
occupied  within  a  month  from  the  date  of  her 
application.  If  she  did,  she  was  entitled  to 
recover  ;  if  not,  the  verdict  ought  to  be  for  the 
defendant.  Verdict  for  Defendant : — Held  (per 
Hargrave  and  Manning  J.J.;  dissentiente, 
Martin  C.J.),  that  such  direction  was  wrong. 
Per  Manning  J.: — The  plaintiff  must  show 
actual  possession  of  the  locus  in  quo  before 
the  acts  of  trespass  complained  of.  Per  Har- 
grave J.:  The  onus  of  proving  the  breach  of 
any  of  the  conditions  is  on  the  trespasser,  and  the 
lessee  is  in  no  different  position  from  a  stranger. 
Rule  discharged  with  costs.  Joachim  {Annie)  v. 
O'Shanassy,  Knox  118.  See  also  Mate  v. 
Nugent  (No.  1)  ante. 


(/■)  Improvements  and  Residence. 
What   constitutes  Residence.']— ^6e   Mate   v. 
Nugent  (No.  1)  ante. 

Value  of  Improvements']. — The  value  of  im- 
provements under  the  Crown  Lands  Acts  should 
be  estimated  by  the  additional  value  given  by 
them  to  the  land  on  which  they  are  placed,  and 
without  reference  to  their  cost.  QucBre,  Whether 
they  must  be  made  hand  fide?  M'Bean  v.  Grieve, 
2  S.C.R.  N.S.  159. 

Extension  of  Time  for  completing  Improvements 
— Lease.] — Beclaration  for  rent  due  on  an 
agreement  for  a  lease  for  five  years,  from  24th 
April,  1882.  Plea,  that  the  land  was  a,  selec- 
tion under  sec.  13  of  25  Vict.  No.  1,  made  by 
one  J.B.R.  on  the  15th  February,  1877,  after 
the  passing  of  39  Vict.  No.  13 ;  that  J.B.R. 
transferred  to  the  plaintiff  on  21st  May,  1880, 


to  whom  the  Minister  for  Lands  granted  an 
extension  of  time  for  the  further  term  of  two 
years  for  the  completion  of  the  improvements 
thereon.      Averment,  that  such  agreement  was 
illegal  and  void,  because  upon  its  date  improve- 
ments to  the  value  of  IDs.  per  acre  had  not  been 
made  upon  the  land,  and  such  agreement  was 
intended  to  take  effect  in  part  after  such  im- 
provements should  have  been  made.  Demurrer: — 
Held,     that    the    contract,    not    having    been 
entered  into  with  the  intent  of  violating  the 
provisions  of  sec.  9  of  39  Vict.  No.  13,  and  not 
being  intended  to  come  into   effect  after  the 
completion  of  the  conditions  required  by  sec.  18 
of  25  Vict.  No.  1,  but  being  a  contract  which 
came  into  effect  immediately,  was  not  illegal. 
The  plaintiff  thus  being  in  a  position  to  lease 
the  land,  the  defendant  could  not  dispute  his 
landlord's  title.     Judgment  for  the    plaintiff. 
O'Connor  v.  Thorn,  4  N.S.W.  L.R.  309. 

iff)  Transfer  of  Conditional  Purchase. 
Title  by  Transfer  in  the  Crown  Lands  Books.] 
—The  statutory  title  of  a  conditional  pur- 
chaser cannot  be  legally  transferred  by  a  mere 
notification  to  the  Government  of  a  transfer. 
The  transferee  cannot  maintain  ejectment  with- 
out having  a  conveyance  of  the  land.  Fallon  v. 
Moore,  11  S.C.R.  314. 

39  Vict.  No.  13,  s.  14,  Retrospective.]— Sec. 
14  of  the  Land  Acts  Amendment  Act  of  1875 
(39  Vict.  No.  13)  is  retrospective,  and  applies  to 
selections  made  before  the  Act  was  passed. 
But  a  notification  of  the  Minister's  approval, 
obtained  after  action  brought,  is  not  admissible 
to  render  valid  a  description  in  an  application 
otherwise  void  for  uncertainty.  Per  Martin 
C.J.  The  Minister  could  only  grant  a  certifi- 
cate under  sec.  14,  while  the  land  was  open  to 
the  Crown  to  deal  with.  His  power  ceased 
when  the  conflicting  interests  of  third  parties 
arose.  Dines  v.  Gordon,  8.M.H.  6th  Sep- 
tember, 1876. 

Execution  of  Transfer— Date  in  Blank.]— S,.,  a 
free  selector,  signed  a  transfer  of  his  selection 
in  1876,  a  mouth  before  he  had  completed  his 
first  year's  residence,  to  B.  The  date  was  left 
blank,  but  E.  gave  B.  authority  to  fill  it  in 
when  the  year  was  completed.     B.  accordingly 
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filled  in  the  date  and  lodged  it  at  the  Lands 
Oiiice.  Held,  that  the  legal  estate  passed  to  B. 
Baylissv.  Everttt  (No.  1),  2N.S.W.  L.R.  26. 

Transfer  of  Conditional  Purchase  to  Infant 
under  Sixteen  Tears  of  Age.] — A  conditional  pur- 
chase made  under  the  Crown  Lands  Alienation 
Act  of  1861  (25  Vict.  No.  1)  was  transferred  after 
the  passing  of  the  Land  Acts  Amendment  Act 
of  1875  (39  Vict.  No.  13)  to  an  infant  under  the 
age  of  sixteen  years.  The  transfer  was  made 
within  three  years  of  the  conditional  purchase:  — 
Held,  that  the  transfer  was  valid.  Held,  also, 
that  Reg.  I.  34  of  the  Regulations  of  1875,  so 
far  as  it  professes  to  prohibit  such  a  transfer,  is 
ultra  vires.  Oudmorev.  PfiZson,  2  N.S.W.  L.R. 
228. 

Power  of  Infant  to  Mortgage  Selection.]— 'By 
sec.  11  of  the  Lands  Amendment  Act  1875,  any 
selector  between  the  ages  of  sixteen  and  twenty- 
one,  who  shall  enter  into  any  "  agreement  for 
or  in  relation  to  the  loan  of  money,"  shall  have 
the  same  rights  and  liabilities  as  if  of  the  full 
age  of  twenty-one  years.  Caroline  P.,  an  infant, 
selected  land  in  1876,  and  in  1877,  while  still 
under  age,  mortgaged  the  same  to  the  defendant. 
She  came  of  age  in  1881,  and  transferred  the 
same  land  to  the  plaintiff  in  1882.  The  plain- 
tiff having  brought  ejectment : — Held,  on 
special  case  stated,  that  the  section  did  not 
empower  an  infant  to  alienate  or  mortgage  his 
selection.  The  Court  ordered  judgment  to 
be  entered  for  the  plaintiff.  Lakeman  v.  Ed- 
mmdson,  4N.S.W.  L.R.  150. 

Mortgage  of  Conditional  Purchase.] — See 
cases  collected  sub  tit.  Moktgagob  and  Mort- 
gagee. 


(h)  Estate  of  Purchaser. 

Estate  of  Free  Selector.] — A  free  selector  has 
an  equitable  estate  in  fee-simple.  Ex  parte 
Main,  2  S.C.R.  108,  post  sub  tit.  Impounding. 

Might  of  Grown — Pre-emptive  Lease.] — A  con- 
ditional purchaser  of  Croivn  land  under  the 
thirteenth  section  of  the  Crown  Lands  Aliena- 
tion Act  of  1861,  is,  by  force  of  that  statute, 
the  owner  of  that  land  for  the  time  being ;  and 
so  long  as  the  conditions  continue  to  be  fulfilled 


no  other  person  can  by  law  be  deemed  such 
owner.  A  conditional  purchaser  of  Crown 
land  under  the  thirteenth  section  of  the  Crown 
Lands  Alienation  Act  is  a  "holder  in  fee 
simple  "  of  his  land  within  the  meaning  of  the 
fifth  paragraph  of  the  twelfth  section  of  the 
Crown  Lands  Occupation  Act,  and  is  entitled 
to  the  right  of  leasing  the  adjacent  land  con- 
ferred by  the  twelfth  section.  The  conditional 
sale  of  land,  under  pre-emptive  lease  to  another 
conditional  purchaser,  takes  away  from  such 
pre-emptive  lease  only  the  land  actually  sold, 
and  does  not  cancel  the  lease  as  to  three  times 
the  area  of  the  selected  land.  Until  grant 
issued,  the  estate  of  a  conditional  purchaser  of 
Crown  land,  under  the  thirteenth  section  of  the 
Crown  Lands  AlienationAct,  cannot  be  separated 
into  legal  and  equitable  fee,  but  is  a  statutory 
fee  simple  conditional,  with  a  statutory  right 
of  possession,  and  capable  of  becoming  a  fee 
simple  unconditional  at  the  end  of  three  years 
(per  Hargrave  J.).  A  conditional  purchaser 
of  Crown  land  under  the  thirteenth  section  of 
the  Crown  Lands  Alienation  Act  has  a  statu- 
tory right  to  hold  his  land  so  long  as  he  con- 
tinues to  perform  the  conditions  required  by 
the  Act.  This  right  commences  from  the 
moment  he  is  declared  such  purchaser,  and 
takes  possession,  and,  subject  to  the  perform- 
ance of  the  conditions,  is  absolute  and  indefea- 
sible as;ainst  all  the  world  including  the  Crown. 
A  grant  of  land  in  the  possession  of  such  con- 
ditional purchaser,  issued  by  the  Crown  to  any 
^  other  person,  is  void.  Chisholm  v.  Macauley, 
7  S.C.R.  312. 


{])  Issue  of  Crown  Grant. 

Satisfaction  of  Minister  as  to  Performance  of 
Conditions — Forfeiture—  Waiver.] — The  satisfac- 
tion of  the  Minister  for  Lands  as  to  the  per- 
formance of  the  conditions  annexed  to  a  condi- 
tional purchase  is  a  condition  precedent  to  the 
issue  of  a  Crown  grant.  Semble,  after  the 
forfeiture  of  a  conditional  selection  has  been 
formally  declared,  such  forfeiture,  though  neces- 
sarily within  the  knowledge  of  the  Minister, 
cannot  be  waived  by  the  subsequent  acceptance 
of  interest,  notwithstanding  sec.  10  of  the  Act 
43  Vict.  No.  29.  That  section  merely  leaves  the 
law  in  this  respect  as  it  was  before.  Semble,  the 
Crown,  if  it  finds  it  has  been  mistaken  as  to  the 
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facts,  may  withdraw  and  cancel  a  declaration  of 
forfeiture;  but,  while  it  stands,  the  Court 
must  consider  it  primd  facie  as  made  on  sufB- 
cient  grounds,  and  it  rests  on  those  who  im- 
peach it  to  prove  clearly  that  it  was  not  so  made. 
Richetson  v.  Barbour  (No.  3),  4  N.S.W.  L.R. 
Eq.  2. 

(i)  Fencing. 

Fencing  Act — Non-liability  of  In/ant  Con- 
ditional Purchaser.] — Plaintiff  sued  the  defend- 
ant, an  infant,  under  the  Fencing  Act  (9  Geo. 
IV.  No.  12)  for  the  cost  of  completing  a  divid- 
ing fence  between  the  plaintiff's  land  and  a 
conditional  purchase  made  by  the  defendant 
before  the  passing  of  the  Lands  Amendment 
Act  1875  (39  Vict.  No.  13) :— Held,  that  the 
action  would  not  lie.  An  infant  may  repudiate 
his  conditional  purchase  when  he  comes  of  age. 
Crick  V.  Murray,  3  N.S.W.  L.R.  20. 


III.  Purchase  by  Virtue  of  Improvements — 
After-Auction  Purchases. 

Evidence  of  Contract  to  grant  Land  by  virtue 
of  Improvements — Notice  in  Government  Gazette.] 
A  copy  of  the  Government  Gazette,  containing  a 
notice  approving  of  an  application  to  purchase 
land  by  virtue  of  improvements,  is  evidence  of 
a  contract  to  grant  the  land  in  fee  simple,  so  as 
to  take  it  out  of  the  definition  of  "  Crown 
lands."  Semble  (by  Manning  J.)  A  selection 
made  after  such  notice  cannot  be  supported 
by  showing  that  the  improvements  were,  in 
fact,  under  £40.     Lord  v.  Clyne,  2  N.S.W.  L.R. 


Purchase  in  Considerationof  Intended  Improve- 
ments— "Five  Miles  Sqtiare."] — A  pastoral  tenant 
whose  run  contained  several  areas  equal  to  an 
area  of  five  miles  square,  but  no  area  of  five 
miles  square  not  including  some  portion  of  pur- 
chased land,  applied  underthe  thirty-first  section 
of  the  Lands  Acts  Amendment  Act  to  purchase 
640  acres  in  consideration  of  intended  improve- 
ments. The  application  was  refused  :■ — Held,  by 
the  Privy  Council  reversing  the  decision  of  the 
Supreme  Court  (reported  1  S.C.R.  N.S.  106) 
that  the  land  applied  for  was  land  lawfully  con' 
tracted   to  be  granted,  and  was  not  open    to 


selection.  Held,  also,  that  according  to  the 
true  construction  of  the  31st  section  a  Crown 
lessee  has  a  right  of  pre-emption  of  such 
square  mile  if  it  forms  part  of  a  block  which 
is  equivalent  to  an  area  of  five  miles  square, 
i.e.,  which  contains  an  area  of  twenty-five 
square  miles,  irrespective  of  whether  such 
block  forms  or  contains  a  geometrical  figure 
five  miles  square.  Eobertsonv.  Day,  L.R.  5  App. 
Cas.  63  :  49  L.J.  P.O.  9. 

After-auction  Purchase  made  on  a  Thursday.] 
Regulation  7  of  chapter  iii.  (29th  May,  1880), 
which  provides  that  applications  for  after- 
auction  purchase  may  be  made  on  any  day  of 
the  week  except  Thursday,  is  mandatory,  and 
such  purchase,  if  made  on  a  Thursday,  is  not 
good  as  against  a  subsequent  conditional  pur- 
chase of  the  same  land.  M'Caugheyv.  O'Brien, 
4  N.S.W.  L.R.  39. 


IV.  Grant  of  Water  Frontage. 

Flow  of  Tide — Trespass — Admissibilily  of 
Evidence.]  A  grant  by  the  Crown  of  the  fee- 
simple  of  portion  of  the  harbour  withiu  the 
flow  of  the  tide,  issued  under  the  ninth  section 
of  the  Crown  Lands  Alienation  Act  of  1861,  has 
not  per  se  the  effect  of  causing  such  portion 
to  cease  being  part  of  the  harbour.  Until 
reclamation  actually  takes  place,  the  public 
right  of  navigation,  with  its  incidents  of 
anchorage,  grounding,  &c.,  remains  over  such 
portion  while  it  is  covered  with  the  tidal 
waters.  The  lodging  upon  such  land,  when 
dry  by  the  recess  of  the  tide,  of  logs  of  timber, 
which  have  been  floated  or  moored  upon  the 
waters  over  it,  if  such  lodging  take  place  as 
incidental  to,  or  in  the  course,  or  as  a  necessity 
of  navigation,  is  not  a  trespass.  Stephen 
C.J.  having  directed  the  jury  that  the  defend- 
ants would  be  guilty  of  trespass  if  their  Jogs 
remained  upon  such  land,  or  if  they  in  any  wise 
used  the  same  when  not  covered  with  the  tide  : 
— Held  (per  Hargrave  J.  and  Faucett  J.), a  mis- 
direction ;  (per  Stephen  C.  J.),  that  under  the 
circumstances  appearing  at  the  trial,  the  direc- 
tion was  right.  Chadwich  v.  Smith,  9  S.C.R. 
196. 

To    a    declaration    containing    counts    of 
trespass,     by     breaking     and     entering    the 
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plaintiffs  land,  and  placing  logs  of  timber 
thereon,  the  defendants  pleaded— in  addition 
to  "not  guilty''  and  "not  possessed  "— that 
the  locus  was  within'^^the  flow  of  the  tidal 
waters,  wherefore  they  floated  their  logs  of 
timber  upon  the  water,  and  that  plaintifi'  pre- 
vented them  from  passing  out  with  the  tide  by 
the  erection  of  a  fence  which  caused  them  to 
rest  on  the  land ;  and,  then,  that  defendants 
entered  thereon  peaceably  to  recover  them. 
Evidence  being  given  of  acts  by  defendants, 
which  could  not  be  incidental  to  the  navigation 
of  the  logs,  or  which  were  in  excess  of  their 
right  of  navigation : — Held,  that  such  acts 
should  properly  have  been  the  subject  of  a  new 
assignment,  or  of  an  action  on  the  case,  but 
that  the  point  not  having  been  taken  at  the 
trial,  and  the  defence  having  been  i-ested  sub- 
stantially on  the  question  of  possession,  there 
ought  not  to  be  a  new  trial  on  that  ground.     lb. 

Two  reclamation  grants  from  the  Crown  of 
portions  of  the  locus  were  admitted  in  evidence 
on  behalf  of  the  plaintiff,  who  did  not  derive 
title  under  them,  but  who  tendered  them  as 
showing  that  those  portions  of  the  locus  had 
ceased  to  be  part  of  the  harbour,  and  also  as 
explaining  the  nature  of  his  possession  : — Held 
(Hargrave  J.  dissentiente,  lest  their  admission 
might  have  confused  the  jury),  that  the  grants 
were  rightly  admitted,  as  strengthening  the 
plaintiffs  case  of  exclusive  possession. 

A  draft  conveyance  to  plaintiff  of  his  land,  pre- 
pared and  furnished  by  his  solicitor,  was  tendered 
on  behalf  of  the  defendants  for  the  purpose  of 
showing  that  no  part  of  the  locus  was  included 
in  it,  and  as  an  admission  by  the  plaintiff  that  he 
had  no  title  to  any  part  of  the  locus  ;  the  draft 
was  rejected  : — Held  (Stephen  C.J.  dissentiente), 
that  under  the  circumstances  the  rejection  was 
wrong.  (Per  Stephen  C.J.)  A  grant  under 
the  ninth  section  of  the  Crown  Lands  Alienation 
Act,  once  issued,  must  be  taken  to  have  been 
issued  properly,  and  cannot,  at  all  events  in  a 
collateral  action,  be  impeached  before  a  jury, 
as  having  been  issued  in  violation  of  the  pro- 
viso to  the  said  section.  Semble,  that  it  is 
conclusive  on  all  parties  and  cannot  be  im* 
peached.  (Per  Hargrave  J.)  The  bare  issu- 
ing of  siich  a  grant  cannot  authoritatively 
decide  either  for  or  against  any  private  right 
of  any  kind  whatever ;  the  grant  is  therefore 
liable  to  be  impeached  before  a  jury,  even  in 


a  collateral    action.       Chadwkk   v.    Smith,  9 
S.C.R.  196. 

Chant  to  Leaseholder  —  Application  to  have 
Grant  Cancelled.'] — In  an  information  filed  by 
the  Attorney-General,  the  prayer  was  that  a 
grant  of  land  which  had  been  obtained  by  the 
grantee  by  misi-epresentation  might  be  delivered 
up  to  be  cancelled.  H.  applied,  under  the  9th 
section  of  the  Crown  Lands  Alienation  Act,  for 
permission  to  extend  a  wharf  into  Darling 
Harbour  from  "my  property  in  Murray -street, 
Pyrmont, "  '&c.  Permission  was  given  after  the 
lapse  of  some  years.  For  the  purpose  of 
appraisement,  H.  sent  in  a  form  furnished  to 
him  by  the  Government,  in  which  he  described 
the  land  as  ' '  my  leasehold  property. "  A  grant 
issued  in  due  course.  Some  years  afterwards  it 
was  discovered  by  the  Government  that  H.'s 
interest  was  only  leasehold,  and  an  information 
was  filed  by  the  Attorney-General  to  have  the 
grant  cancelled: — Held,  by  the  Primary  Judge, 
that  the  Court  had  no  jurisdiction  to  set  aside  a 
grant  from  the  Crown  duly  executed  and  sealed. 
Also,  that,  under  the  9th  section  of  the  Ci'own 
Lands  Alienation  Act,  the  word  ' '  proprietor" 
had  a  general  meaning,  and  was  not  restricted 
to  a  freeholder  or  an  owner  in  fee.  Attorney - 
General  v.  Holt,  2  S.C.R.  N.S.  Bq.  37. 

On  appeal: — Held,  that  the  grant  having  duly 
issued,  and  being  valid,  the  Court  could  not  set 
it  aside ;  also,  that  there  had  been  no  misrepre- 
sentation; and  that  the  word  "proprietor"  in 
that  section  might  be  construed  by  the  definition 
given  to  it  in  the  Real  Propei;ty  Act  (26  Vict. 
No.  9,  s.  1).     S.C,  2  S.C.R.  N.S.  Eq.  44. 


V.    VOLTJNTEER  LaND   OkDBRS. 

Gertificate  may  be  Assigned.] — A  certificate 
issued  to  a  volunteer  under  31  Vict.  No.  5, 
ss.  44  and  45,  entitling  him  to  a  free  grant  of 
land,  is  assignable  as  soon  as  issued;  and  the 
transferree  may  apply  in  his  own  name  for  the 
grant.     Ogilvie  v.  Harlin,  1  S.C.R.  N.S.  223. 

Part  of  Measured  Portion — Minister's  Approval 
not  Condition  Precedent.] — L.,  under  a  Volunteer 
Land  Order,  took  up  50  acres,  part  of  a  measured 
portion.  The  Minister  expressed  no  approval 
or  disapproval  of  the  sub-division,  but  sub- 
sequently affected  to  cancel  L.  's  application  on 
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other  grounds :— Held,  that  the  Minister's 
approval  is  not  a  condition  precedent  and  neces- 
sary to  the  validity  of  such  a  selection.  Minutes 
endorsed  by  the  Minister  on  the  application 
rejected.  Qucere,  when  must  the  sub-division 
fee  be  paid.  Lee  v.  Stephenson,  2  N.S.W.  L.R. 
32. 


VI.  Leases  and  Licenses  under  Obdees-in- 

COTJNCIL. 

Promise  of  Lease  from  the  Crown.] — In  an 
action  of  trespass  for  seizing  and  impound- 
ing cattle  damage  feasant,  one  question  was 
whether  the  land  where  the  seizure  was 
made  legally  formed  part  of  the  defend- 
ant's run  called  M.,  or  was  properly  part  of 
an  adjoining  run  called  B.,  of  which  a  lease  had 
been  promised  to  the  plaintiff;  and  a  second 
question  was  whether  the  defendant  had  re- 
ceived a  similar  promise  within  sec.  28  of  the 
Crown  Lands  Occupation  Act  of  1861,  applic- 
able to  the  particular  area.  It  appeared  that  the 
run  called  M.  was  occupied  by  the  defendant 
in  and  before  1847,  under  a  Crown  license,  and 
that  he  in  1848  applied  for  a  lease  of  the  pro- 
perty, describing  it  by  boundaries  which  in- 
cluded the  tract  in  dispute,  but  representing  the 
entire  extent,  which  was  actually  above  37,000 
acres,  to  be  32,000  acres,  and  that  this  applica- 
tion was  notified  in  the  Gazette,  favourably  re- 
ported on  in  1849  to  the  Chief  Commissioner, 
and  from  that  date  up  to  1863  the  estimated 
rent  on  32,000  acres  had  been  paid.  It  ap- 
peared, also,  that  in  September,  1857,  the 
plaintiff  tendered  as  for  a  new  run  of  16,000 
acres,  of  which  the  disputed  tract  formed  a  part, 
under  the  name  of  B.  The  local  Commissioner 
having  reported  favourably,  the  plaintiffs 
tender  was  accepted,  and  a  lease  promised  to 
the  plaintiff  by  letter,  under  the  Chief  Commis- 
sioner's hand.  The  jury  having  found  that 
there  was  no  promise  of  a  lease  of  the  disputed 
area  to  the  defendant,  the  Court,  on  motion  for 
a  new  trial,  refused  to  disturb  the  verdict. 
The  promise  to  the  plaintiff  gave  a  title  to  the 
area  in  question,  notwithstanding  the  defen- 
dant's possession  of  the  same,  unless  the  de- 
fendant could  furnish  adequate  evidence  of 
a  prior  promise  embracing  the  same  land. 
Macdonald  v.  Murray,  5  S.C.R.  55. 


Tender  for  Lease-'-Boundaries.] — In  a  peti- 
tion of  right  it  appeared  that  tenders  were 
invited  by  a  notice  in  the  Gazette  of  12th 
March,  1851,  for  a  block  of  land  described 
as  "Coonargo,  block  A,  48,000  acres,'" 
and  bounded  as  therein  mentioned  A  ten- 
der by  D.  containing  the  same  description 
and  boundaries  was  accepted.  Afterwards  an 
amended  description  of  the  same  block,  stating 
the  area  at  80,000  acres,  and  giving  new  boun- 
daries in  accordance  with  such  enlarged  area, 
was  sent  by  the  Government  to  D.,  and  pub- 
lished in  th6  Gazette  of  11th  August,  1852,  and 
thereupon  Government  accepted  the  tender  of 
D.  by  the  new  description.  This  run  having 
been  forfeited  for  non-payment  of  rent,  tenders 
were  again  invited  by  a  notice  in  the  Gazette  of 
11th  September,  1857,  for  the  same  run,  therein 
stated  to  have  become  vacant,  giving  it  the 
same  name  and  describing  it  in  the  same  terms 
and  with  the  same  boundaries  as  in  the  adver- 
tisement of  12th  March,  1851.  The  tender  of 
H.  stated  that  he  proposed  to  take  a 
lease,  &o.,  of  the  land  "known  as  Coonargo, 
block  A,"  and  in  a  schedule  Emnexed  to  the 
tender  the  land  was  described  in  the  same 
way  as  in  the  Gazette  12th  March,  1851. 
Such  tender  having  been  accepted,  the 
Government  put  up  to  auction  as  a  new  run, 
under  the  name  of  "Coonargo  B,"  the  land 
included  in  the  amended  description,  published 
in  the  Gazette  of  11th  August,  1852,  but  ex- 
cluded from  the  description  published  in  the 
Gazette  of  12th  March,  1851,  and  11th  Septem- 
ber, 1857: — Held,  that  under  such  circum- 
stances the  contract  between  the  Government 
and  H.  only  related  to  the  land  described  Lq  the 
Gazette  of  March,  1851,  and  September,  1857, 
and  that  the  Government  was  entitled  to  sell 
the  excess— that  is,  the  land  included  in  the 
larger,  but  excluded  from  the  smaller  area,  as 
a  new  run,  under  the  13th  section  of  the  second 
chapter  of  the  Orders-in-Council.  Campbell  v. 
The  Queen,  4  S.C.R.  142. 


VII.  Leases  UKdek  25  VicT.  No.  2. 

(a)  The  Making  of  Leases  and  Promises  of  Lease. 

Promise  of  Lease— Sec.  28  o/25  Vict.  No.  2.] 
—Trespass  to  a  run.     Plea,  that  the  defendant 
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was  entitled  to  the  possession  of  the  land  by 
virtue  of  a  promise  made  by  the  Commissioner 
of  Crown  Lands  on  31st  January,  1862,  under 
the  provisions  of  the  Crown  Lands  Occupation 
Act  of  1861.  Replication,  that  the  plaintiff  was 
entitled  by  reason  of  possession  under  a  promise 
by  letter  of  the  Commissioner  of  Crown  Lands, 
dated  December,  1850,  promising  a  lease  of  the 
saidland.  Issue  thereon.  Theletter  on  which  the 
plaintiff  relied  was  a  letter  to  A.,  from  whom 
the  plaintiff  purchased,  which  stated,  "I  am 
directed  to  forward  for  your  information  a  de- 
scription of  the  approved  boundaries,  subject  to 
which  the  leases  of  the  respective  runs  will  be 
prepared."  The  enclosed  description  contained 
the  locus  in  quo.  On  9th  June,  1852,  the  same 
Commissioner  wrote  to  the  plaintiff,  stating  that 
the  description  in  the  former  letter  was  erro- 
neous, and  that  the  lease  of  the  station  would 
be  amended,  so  as  to  exclude  the  locus  in  quo. 
In  May,  1859,  the  defendant  tendered  for  the 
locus  thus  excluded.  The  plaintiff  lodged  a 
caveat,  and  claimed  the  locus,  stating  that  he 
had  purchased  it  from  A.  on  the  faith  of  the 
Commissioner's  letter.  The  Commissioner  of 
Crown  Lands,  in  August,  1861,  notified  to 
the  defendant  the  acceptance  of  his  tender,  and 
in  January,  1862,  notified  that  he  had  the 
authority  of  the  Governor  for  occupying  it : — 
Held,  that  the  letter  from  the  Commissioner  of 
Crown  Lands,  in  1850,  to  A.,  was  a  contract, 
promise,  or  engagement,  within  sec.  28  of  the 
Crown  Lands  Occupation  Act,  and  therefore 
equivalent  to  a  lease. — Held,  also,  that  although 
the  11th,  12th,  or  13th  sections  of  the  Order-in- 
Council  of  May,  1847,  may  not  have  been  com- 
plied with,  the  Governor  had  power  to  make  a 
promise.  The  Chief  Commissioner  of  Crown 
Lands  is  an  agent  lawfully  authorised  to  make  a 
promise  of  a  lease  within  the  28th  section  of 
the  Crown  Lands  Occupation  Act,  25  Vict.  No.  2. 
Richards  V.  Whit/ord(No.  1),  3  S.C.R.  110. 

Pleading.]— Tresipass,  quare  clausum  /regit. 
Plea,  not  possessed.  Replication  under  the 
28th  section  of  the  Crown  Lands  Occupation 
Act  of  1861,  that  on  the  18th  December,  1850, 
G.B.,  being  then  an  agent  of  the  Crown  in  that 
behalf  lawfully  authorised,  did  promise,  engage, 
and  contract  with  J.S.A.  for  the  granting  to 
him,  under  the  Orders-in-Council  referred  to  in 
the  Lands  Occupation  Act  of  1861,  for  a  term 


which,  at  the  time  of  the  trespasses,  was  and 
still  is  unexpired,  of  a  lease  of  the  loous  in  quo ; 
and  the  said  J.S.A.  entered  into  the  possession  of 
the  said  lan,d ;  and  after  such  entry,  and  during 
the  said  term,  the  plaintiff  purchased  from  the 
said  J.S.A.  all  his  right,  title,  and  interest  in 
the  said  land;  andthesame  was,  with  the  sanction 
of  the  Government,  duly  transferred  to  the 
plaintiff  by  a,  document  dated  13th  November, 
1851,  under  the  hand  of  the  said  G.B.,  then 
being  such  duly  authorised  agent  as  aforesaid ; 
and  the  plaintiff  entered  into  possession  of  the 
land  in  such  transfer  mentioned  : — Held,  bad 
on  demurrer  for  not  alleging  that  the  land  was 
Crown  land  of  which  there  was  no  lease  in  force. 
Richards  v.  Whitford  (No.  2),  3  S.C.R.  294. 

Promise  of  Lease.] — The  28th  section  of  the 
Crown  Lands  Occupation  Act  of  1861  provides, 
that  it  shall  be  lawful  for  any  party  to  an  action 
of  trespass  upon  Crown  Lands,  of  which  no 
lease  from  the  Crown  shall  be  in  force,  "to 
plead  and  put  in  evidence  any  promise,  engage- 
ment, or  contract  from  or  with  the  Crown,  or 
its  agents  lawfully  authorised,  for  the  granting 
under  the  Orders-in-Council,  or  under  this  Act, 
for  any  term  unexpired,  of  a  lease  of  such 
lands ;  and  such  promise,  &c.,  shall,  as  between 
the  parties  in  such  action,  have  the  same  effect 
as  if  a  lease  from  the  Crown  of  such  lands  had 
been  duly  issued,  in  pursuance  of  such  promise, 
&c.,  to  the  party  entitled  thereunder  to  such 
lease :" — Held,  that  this  section  gives  effect  only 
te  promises,  &c.,  made  after  the  Orders-in- 
Council  came  into  operation.  Blackham  v. 
Mylecharane,  4  S.C.R.  43. 

In  a  squatting  action  it  was  proved  that  A. 
occupied  68,500  acres  of  land,  called  G.,  from 
1838  to  1848,  when  he  applied  in  the  usual 
way  for  a,  lease  of  G.,  by  the  ascribed  limits, 
stating  in  his  application  that  the  quantity  of 
land  was  only  16,000  acres.  This  application 
was  advertised  in  the  Gazette.  A  license  in  the 
usual  form,  to  occupy  certain  lands  "  known  as 
6.,"  was  afterwards  issued,  and  rent  was  for 
several  years  paid  by  A.,  as  for  16,000  acres. 
After  some  years,  the  Government  discovered 
that  the  quantity  of  land  actually  occupied  was 
much  larger  than  16,000  acres.  Thereupon,  in 
1856,  theGovemmentpromisedB.  a  lease  of  about 
30,000  acres  out  of  the  entire  area  known  as  G. 
In  an  action  of  trespass  by  A.  against  B.  for  tres- 
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passes  on  the  land  included  in  the  promise  to  B., 
the  latter  pleaded  a  promise  of  a  lease  under  28th 
section  of  the  Crown  Lands  Occupation  Act  of 
1861,  and  A.  replied  a  previous  promise  under 
the  same  section: — Held,  that  even  assuming 
that  the  application  for  a  lease,  and  its  publica- 
tion in  the  Gazette  in  1848,  coupled  with  the  sub- 
sequent licenses  and  payments  of  rent,  were 
unitedly  some  evidence  of  a  promise  to  A.  as 
to  16,000  acres,  there  was  no  evidence  of 
such  a  promise  as  to  68,500  acres.  A  verdict 
which  had  been  found  in  favour  of  A.  was 
accordingly  set  aside.  lb. 

Discretion  in  Crown  to  grant  Lease.'] — The 
sixth  section  of  the  Crown  Lands  Occupation 
Act  of  1861  enacts,  that  where  two  or  more 
persons  entitled  to  leases  claim  the  same  land, 
"  the  lease  shall  be  granted  to  the  person  whose 
right  thereto  may  have  been  or  may  be 
established,  after  due  inquiry,  to  the  satisfac- 
tion of  the  Governor  or  the  Minister";  and 
where  the  right  shall  not  have  been  so  established 
"  it  shall  be  lawful  for  the  Minister  to  require 
such  right  to  be  inquired  into  and  determined 
by  arbitration,  and  the  lease  may  be  granted  in 
accordance  with  the  award  of  such  arbitration." 
The  fourth  paragraph  of  the  twenty-third 
section  says,  that  "the  award  of  any  arbi- 
trators appointed  in  pursuance  of  the  Act  shall 
be  binding,  final,  and  conclusive  upon  all 
parties  to  the  arbitration,  for  all  intents  and 
purposes  whatever": — Held,  that  it  is  discre- 
tionary with  the  Crown  whether  or  not  it  shall 
issue  a  lease  to  the  party  in  whose  favour  the 
award  is  made.  ExT^arte  Ogilvie,  4  S.C.R.  51. 

Award.] — The  eleventh  and  fourteenth  para- 
graphs of  the  twenty -third  section  provide  that 
any  submission  to  arbitration  under  the  provisions 
of  the  Act  may  be  made  a  rule  of  the  Supreme 
Court  on  the  application  of  either  party,  and 
that  no  award  shall  be  set  aside  for  irregularity 
or  error  in  matter  of  form. — Held,  that  such 
Court  has  jurisdiction  to  set  aside  such  award, 
for  sufficient  reasons.    lb. 

Arbitration — Promise  of  Lease — Pleading.] — 
Trespass  for  breaking  and  entering  a,  certain 
station  of  the  plaintiff,  called  A.  Plea  on 
equitable  grounds,  after  alleging  that  before, 
&c,,  there  had  been  a,  dispute   between  the 


plaintiff  and  defendant  as  to  the  boundaries  of 
their  respective  runs,  A.  and  B.,  set  forth  an 
arbitration  and  award  in  pursuance  of  the  pro- 
visions of  the  Crown  Lands  Occupation  Act  of 
1861.  It  then  averred  that,  by  the  award,  it 
was  directed  that  a  certain  line  should  be  struck 
and  measured,  and  that  the  defendant  was 
entitled  to  a  lease  of  the  country  to  the  east, 
and  the  plaintiff  to  a  lease  to  the  west  of  the 
said  line.  Averment,  that  the  land  trespassed 
upon  lay  to  the  east  of  the  said  line: — Held,  on 
demurrer,  bad.  Busden  v.  Bagnall,  5  S.C.R.  40. 

Arbitration.] — For  other  cases  on  the  arbitra- 
tion clauses  of  the  Occupation  Act  (25  Vict. 
No.  2),  see  cases  collected  sub  tit.  Arbitbation 
AND  AwABD  (ante). 

Eoidence.] — In  an  action  of  trespass  for  seizing 
and  impounding  cattle,   damage  feasant,  one 
question  was,  whether  the  land  where  the  seizure 
was  made  legally  formed  part  of  the  defendant's 
run  called  M.,  or  was  properly  part  of  an  adjoin- 
ing run  called  B.,  of  which  a  lease  had  been 
promised  to  the  plaintiff.  A  second  question  was 
whether  the  defendant  had  received  a  similar 
promise  within  sec.  28of  Crown  Lands  Occupation 
Act  of  1861,  applicable  to  the  particular  area.  It 
appeared  that  the  run  called  M.  was  occupied  by 
the  defendant  in  and  before  1847  under  a  Crown 
Uoense,  and  that  he,  in  1848,  applied  for  a  lease 
of  the  property,  describing  it  by  boundaries, 
which  included  the  tract  in  dispute,  but  repre- 
senting the  entire  extent,  which  was  actually 
above    37,000     acres,     to     be     32,000    acres. 
This  application  was  notified  in  the  Gazette, 
favourably  reported  on  in  1849  to  the  Chief 
Commissioner,  and  from  that  date  up  to  1863, 
the  estimated  rent  on  32,000  acres  had  been 
paid.     It  appeared    also,   that  in  September, 
1857,  the  plaintiff  tendered  as  for  a  new  run  for 
16,000  acres,  of  which  the  disputed  tract  formed 
a  part,  under  the  name  of  B.    The  local  Commis- 
sioner having  reported  favourably,  the  plaintiff's 
tender  was  accepted,  and  a  lease  promised  to 
the   plaintiff  by  letter,  under  the  Chief  Com- 
missioner's hand.     The  jury  having  found  that 
there  was  no  promise  of  a  lease  of  the  disputed 
area  to  the  defendant,  the  Court  on  a  motion 
for  a  new  trial,  refused  to  disturb  the  verdict. 
The  promise  to  the  plaintiff  gave  a  title  to  the 
area  in  question,   notwithstanding  the  defen- 
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dant's  possession  of  the  same,  unless  the  defen- 
dant could  furnish  adequate  evidence  of  a  prior 
promise  embracing  the  same  land.  M'Donald  v. 
Murray, ^^.C&.m. 

(6)  Pre-emptive  Leases. 
Cancellation  by  free  selection.]— Chisholm  v. 
MacauUy,  7  S.C.R.  312. 

Eights  of  Holder  against  Pastoral  Lessee.] 
— At  the  trial  of  an  action  of  trespass 
brought  by  a  pastoral  tenant  against  a  con- 
ditional purchaser,  certain  applications  for 
pre-emptive  leases  by  persons  under  whom 
the  defendant  claimed  were  tendered  in 
evidence.  The  description  in  the  first  was  as 
follows :— "  Extent  960  acres,  unoocxxpied  Crown 
lands,  at  the  rear,  and  also  adjoining  the  western 
boundary  of  my  selection."  In  each  of  the 
others  the  description  was  : — Extent  960  acres, 
unoccupied  Crown  lands  at  the  rear,  and  also 
adjoining  the  western  boundary  of  my  selection. " 
The  Chief  Justice  rejected  the  evidence,  on  the 
ground  that  the  descriptions  were  void  for  un- 
certainty, and  that  the  applications  ought  to 
have  stated  that  the  land  was  applied  for  in 
a  regular  form : — ^Held  (per  Hargrave  and 
Manning  JJ.),  that  the  application  should  have 
been  admitted  in  evidence.  Per  Martin  C.J. 
contra,  that  the  rejection  of  the  evidence  was 
immaterial,  inasmuch  as  the  provisions  of  the 
Crown  Lands  Occupation  Act,  cancelling  a 
pastoral  lease  to  the  extent  of  three  times  the 
area  of  a  conditional  purchase,  but  not  fixing 
the  limits  of  the  area  to  be  cancelled,  conferred 
no  privilege  on  the  selector,  the  Legislature  not 
having  pointed  out  the  way  in  which  the 
privUege  could  be  legally  exercised.  Per 
Manning  J.:  The  cancellation  is  only  for  the 
purpose  of  getting  rid  of  the  rights  of  the 
pastoral  tenant,  and  confers  no  right  on  the 
selector  until  the  land  has  been  surveyed  and 
the  boundaries  approved  by  the  Government. 
Sicketson  v.  Barbour  (No.  2),  1  S.p.R.  N.S. 
193. 

l{eserve.]—A  conditional  purchaser,  or  holder 
of,  lands  in  fee  simple,  cannot  pre-emptively 
lease  adjoining  lands  which  have  been  notified 
as  a  reserve.  Atkinson  v.  Barling,  2  S.C.R. 
N.S.  39. 


Priority.] — To  a  declaration  in  trespass  the 
defendant  pleaded  a  pre-emptive  lease  imder 
the  Crown  Lands  Acts  in  virtue  of  land  held 
by  him  in  fee  simple.  The  plaintiff  replied  that, 
being  equally  entitled  as  the  holder  of  adjoin- 
ing freehold  lands,  he  had  made  an  application 
prior  to  the  defendant,  although  the  defendant's 
application  was  first  approved  by  the  Minister  ; 
and  that  the  Minister  had  cancelled  the  de- 
fendant's pre-lease.  The  rejoinder  stated  that 
the  defendant  had  not  been  called  upon  tg  show 
cause  against  the  cancellation.  The  replication 
and  rejoinder  were  demurred  to  : — Held,  that 
the  defendant  was  entitled  to  judgment  on  the 
demurrers,  as  the  Minister  could  not  ex  parte 
revoke  his  approval.  Rotliery  v.  Lomax  (No.  1), 
2  S.C.R.  N.S.  95. 

Eights  of  Holders  in  Fee-simple.] — The  holders 
in  fee-simple  of  lands  in  the  first-class  settled 
districts,  granted  before  the  passing  of  the 
Crown  Lands  Acts  of  1861,  are  not  entitled  to 
lease  adjoining  Crown  lands  by  pre-emptive 
right  if  those  lands  are  under  pastoral  lease. 
Rothery  v.  Lomax  (No.  2),  2  S.C.R.  N.S.  174. 


(c)  Miscellaneous. 

Penalty — Pleading.] — The  third  paragraph  of 
the  13th  section  of  the  Crown  Lands  Occupa- 
tion Act  of  1861,  enacts  that  "the  rent  (under 
leases  of  runs)  shall  be  payable  to  the  Colonial 
Treasurer,  in  Sydney,  for  each  year  after  the 
first  year,  on  or  before  the  31st  day  of  Decem- 
ber of  the  year  preceding  ;  provided  that  a  fine 
shall  be  payable  for  the  whole  time  during 
which  any  rent  due  shall  remain  unpaid  after 
that  date,  at  the  rate  of  eight  per  centum  on 
the  amount,  if  not  more  than  three  months  in 
arrear,  and  of  ten  per  centum  if  more  than 
three  months.  And  if  the  rent  be  not  paid  at 
or  before  the  end  of  six  months  after  such  date, 
together  with  such  fine,  the  lease  shall  then  be- 
come forfeited.''  To  an  information  for  a  year's 
rent  of  a  run,  leased  under  the  provisions  of  the 
above  section,  and  also  for  the  fine  specified  in 
the  above  section,  the  defendant  pleaded  that 
the  run  had  become  forfeited,  in  conformity 
with  the  condition  and  provision  contained  in 
the  latter  part  di  the  section ;  and  that  Her 
Majesty  the  Queen,  relying  upon  and  recognis- 
ing and  adopting  such  forfeiture,  took  posses- 
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sion  of  the  run,  and  offered  and  exposed  the 
same  for  sale  as  forfeited  ;  and  the  run  was  ac- 
cordingly sold  : — Held,  on  demurrer,  a.  bad 
plea.  Rent,  fine,  and  forfeiture  are  cumulative. 
Attorney -General  v.  Josephson,  4  S.C.R.  135. 

Equitable  security  perfected  —  Reg.  28.]  —  A 
declaration  of  right  refused  to  plaintiffs  as 
against  defendants,  whose  vigilance  has  put 
them  in  a  better  position,  although  the  plaintiffs' 
interest  is  prior  in  time.  Effect  of  the  39th 
section  of  the  Equity  Procedure  Act  considered. 
Injunction  to  restrain  defendants  from  selling  the 
equitable  interest  in  a  run  refused  to  plaintiffs 
holding  prior  equitable  security  on  the  same 
run.  Defendants  had  no  notice  of  this  when 
they  took  their  security,  but  after  notice  had 
got  an  acknowledgment  of  their  claim  from  the 
Crown.  Per  Hargrave  J.  (Faucett  J.  dissenting) 
The  rule  laid  down  in  Dearie  v.  Hall  (3Rus.  1), 
applies  to  a  "  run  "  as  not  in  all  respects  real 
estate.  Per  Stephen  C.J.  and  Hargrave  J. 
Regulation  28,  under  the  Crown  Lands  Occu- 
pation Act,  is  ultra  vires,  so  far  as  it  purports 
to  affect  the  rights  of  the  third  parties.  Black- 
wood \.  London  Chartered  Bank  of  Australasia 
(No.  1),  9  S.C.R.  Eq.  37. 

Scope  of  Regulations — Transfer  of  Lease.] — 
The  Crown  Lands  Occupation  Act  of  1861  confers 
(sec.  36)  on  the  Governor-in-Council  power  to 
make  regulations  for  carrying  the  Act  into  full 
effect,  such  regulations  to  be  published  in  the 
Gazette  and  laid  before  the  Colonial  Parliament. 
Such  regulations  may  govern  not  only  the  form 
but  the  effect  of  instruments  of  transfer  of  those 
rights  which  precede  the  grant  of  Crown  leases. 
Such  regulations,  to  be  valid,  must  relate  to 
matters  arising  under  the  provisions  of  the  Act, 
and  not  provided  for  in  the  Act,  and  must  be 
consistent  with  the  provisions  of  the  Act.  The 
right  to  call  for  a  lease  from  the  Crown  may  be 
effectually  transferred  under  the  regulations. 
Blackwood  v.  London  Chartered  Bank  of  Aus- 
tralasia (No.  2),  10  S.C.R.  Eq.  56  :  L.R.  5P.C. 
92.  See  also  Atkinson  v.  Barling,  2  S.C.R. 
N.S.  39. 

Registration  pendente  lite.] — A  person  who  has 
bond  fide  paid  money,  without  notice  of  any 
other  title,  may  afterwards,  even  pendent,  lite, 


get  a  legal  title  if  he  can,  and  may  hold  it, 
although  during  the  interval  between  the 
payment  and  the  getting  in  of  the  legal  title  he 
may  have  had  notice  of  some  prior  dealing  in- 
consistent vrith  the  good  faith  of  the  dealing 
with  himself.  The  Crown  lands  of  the  colony 
are  held  by  Her  Majesty  for  distribution  ac- 
cording to  the  Constitution  Act,  and  are  now 
directed  to  be  disposed  of  under  the  Crown 
Lands  Act  of  1861.     lb. 

Travelling  Sheep— 29  Vict.  No.  2,  sec.  30.]— 
The  owner  of  a  run  through  which  sheep  are 
travelling  has  a  right  to  reckon  not  only  the 
time  when  the  sheep  were  on  his  run,  but  also 
the  time  during  which  they  were  travelling  over 
the  land  of  othet  persons,  for  the  purpose  of 
showing  that  the  sheep  had  not  moved  at  least 
six  miles  in  one  and  the  same  direction  within 
every  successive  period  of  twenty-four  hours  as 
required  by  sec.  30  of  the  Impounding'  Act, 
29  Vict.  No.  2.  The  owners  of  travelling  sheep 
are  obliged  by  that  section  to  move  them  the 
required  distance  on  Sundays  as  well  as  week 
days.  Melbourne  Banking  Co.  v.  Brewer,  1 
S.C.R.  N.S.  103  (note). 


VIII.  Commons. 

Commons  Regulation  Act  —  Trustees  of  Per- 
manent Common.] — The  trustees  of  a  permanent 
common  have  power  to  make  regulations  for  the 
management  of  Crown  lands  set  apart  as  tem- 
porary commonage,  and  adjoining  the  perma- 
nent common.  Where  a  police  magistrate 
refused  to  hear  a  complaint  by  such  trustees  in 
respect  to  a  breach  of  their  regulations  for  the 
management  of  such  temporary  common,  a 
mandamus  was  granted.  Ex  parte  Tonkin, 
Knox  362. 


IX.  Timber  Cutting. 

■  Trespass — Licenses  to  Cut  Timber.] — To  a  de- 
claration for  trespass  to  the  run  of  the  plaintiff, 
a  pastoral  tenant  of  the  Crown,  the  defendant 
pleaded  that  the  locus  in  quo  had  been  duly 
reserved  from  sale,  for  the  preservation  of  tim- 
ber, and  justified  the  trespasses  under  licenses 
to  out  timber  on  such  reserve.  .  Held,  a  bad 
plea.  (Per  Martin  C.J.  and  Hargrave  J.): — Land 
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reserved  from  sale  under  the  fourth  section  of 
the  Crown  Lands  Alienation  Act  for  the  preser- 
vation of  timber,  are  not  "Crown  lands" 
within  the  meaning  of  the  31st  section  of  the 
Crown  Lands  Occupation  Act,  which  empowers 
the  Governor  to  issue  licenses.  Per  Fauoett,  J. 
— Such  lands  are  "  Crown  Lands  "  within  the 
meaning  of  the  Crown  Lands  Occupation  Act, 
but  the  Government,  having  reserved  them  for 
the  preservation  of  timber,  is  not  at  liberty  to 
issue  licenses  to  cut  the  timber  upon  them.  Per 
Curiam — Such  licenses  confer  no  right  to  cut 
timber  on  a  reserve.  JRicJcetson  v.  Barbour, 
(No.  1),  Knox  72. 

The  plea  alleged  that  the  defendant  and  a 
railway  company  applied  for  and  obtained 
special  permits  or  licenses  for  cutting  and 
removing  timber,  and  that  certain  of  the  said 
licenses  and  permits  were  handed  over  to 
certain  timber  cutters,  to  enable  them  to  cut 
and  remove  timber.  In  the  rejoinder  it  was 
stated  that  each  of  the  said  timber-cutters  had  a 
separate  license,  and  that  the  same  had  not  been 
transferred  within  the  meaning  of  Regulation 
96  : — Held  (per  Hargrave  and  Faucett  JJ.; 
dissentieiite  Martin  C.J.),  that  there  was  no 
departure.  Per  Curiam — Judgment  for  the 
plaintiff.     lb, 

Timher  Regulations — Seizure  by  Forest  Sanger 
— Possession.]— The  ranger,  finding  cut  timber 
on  the  reserves  of  which  the  plaintiff  was 
lessee,  seized  and  sold  it  under  the  regulations. 
In  an  action  of  trover  against  the  purchaser: — 
Held,  that  the  seizure  of  the  ranger,  being  primA 
facie  lawful,  the  possession  had  passed  therein 
from  the  plaintiff,  and  he  could  not  maintain 
trover: — Held,  also,  by  Martin  C.J.,  that  the 
Bench  of  Petty  Sessions  was  the  proper  tribunal 
to  determine  the  legality  of  the  seizure,  and  not 
the  Supreme  Court.  Dubitante  Manning  J., 
whether  the  plaintiff  might  not  have  dis- 
puted the  legality  at  Nisi  Prius.  Barbour  v. 
Crump,  2  N.S.W.  L.R.  29. 


X.  Peesumptions  from  Usee. 

BigM-of-way  by  User  over  Crown  Lands — Dedi- 
cation.] — User  in  this  colony  may  be  relied  on  in 
like  manner  as  in  Bnglstad,  for  the  purpose  of 
presuming  and  establishing  dedication  of  a  road 


over    Crown     lands    as    against    the    Crown. 
Turner  v.  Walsh,  1  N.S.W.  L.R.  83. 

On  appeal  to  P.C.: — Held,  that  from  long- 
continued  user  of  a  way  by  the  public,  whether 
the  land  belongs  to  the  Crown  or  to  a  private 
owner,  in  the  absence  of  anything  to  rebut, 
the  presumption  may  and  ought  to  be  pre- 
sumed. The  same  presumption  from  user 
should  be  made  in  the  case  of  Crown  lands  in 
the  colony  of  New  South  Wales,  apart  from  the 
Crown  Lands  Alienation  Act  1861,  though  the 
nature  of  the  user  and  the  weight  to  be  given  to 
it  will  vary  in  each  particular  case.  Assumingthat 
the  effect  of  the  3rd  and  5th  sections  of  the  Act 
is  that  any  dedication  by  the  Crown  must,  since 
1861,  be  in  manner  prescribed  by  the  statute:^ — 
Held,  that  from  a  continuous  user  of  twenty-one 
years  before  the  statute,  continued  since  1861 
down  to  the  time  of  the  action,  without  any 
interruption  or  interference  on  the  part  of  the 
Crown,  a  dedication  prior  to  the  statute,  and  at 
a  time  when  the  Crown  had  power  to  dedicate, 
might  be  presumed,  and  that  that  presumption 
was  strengthened  by  the  subsequent  user.  5  &  6 
Vict.,  c.  36,  of  the  Imperial  Parliament  leaves 
the  power  of  the  Crown  with  regard  to  public 
roads  as  it  existed  by  the  common  law,  and  does 
not  interfere  with  its  tight  to  dedicate  lands  for 
that  purpose,     s.c. — L.R.  6  App.  Cases  636. 

Period  of  Limitation  against  the  Croum.] — In 
an  information  of  intrusion  on  land,  of  which 
the  defendant  had  been  in  possession  more  than 
twenty  but  less  than  sixty  years  : — Held,  that 
the  Crown  was  entitled  to  recover.  The  21 
Jac.  I.,  c.  14,  is  not  in  force  in  this  colony 
(Milford  J.  dissentiente).  Attorney-General  v. 
Robinson,  3  S.C.R.  23. 


XI.  OrrENCES. 

Crovm  Lands — Land  dedicated  as  Site  for  a 
Town.] — Lands  declared  to  be  set  apart  under 
sec.  4  of  25  "Vict.  No.  1,  as  a  site  for  a^town,  is 
"  Crown  Lands  "  for  the  purposes  of  a  prosecu- 
tion under  sec.  44  of  39  Vict.  No.  13,  for  tres- 
passing upon  Crown  lands.  The  person  filing 
the  information  must  be  a  Commissioner  for 
Crown  Lands,  or  must  be  authorised  by  the 
Minister  of  Lands.     It  is  not  sufficient,  without 
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showing  that  the  authority  of  the  Minister  of 
Lands  has  been  transferred  to  him,  to  show  that 
the  Minister  of  Mines  has  given  authority  to  a 
person  to  file  the  information.  Wilshire  v.  Hood, 
4  N.S.W.  L.R.  313. 


CROWN  SUITS. 
Statute.]— W  Vict.  No.  3. 


CRUELTY. 

To  Animals— iSee  Animals. 


In    Divokce 
Wirs. 


Cases— S'ee   Husband    and 


CURRENCY. 
Statutes.]—  7  Geo.  IV.  No.  3. 
19  Vict.  No.  3. 

And  see  Mint. 


CUSTOMS. 

Statutes. 

(a)  Duties— 20  Viot.  No.  17 
26  Vict.  No.  5 
34  Vict.  No.  21 ' 
34  Viot.  No.  24 

36  Vict.  No.  24 

37  Vict.  No.  5 
43  Vict.  No.  16  , 
21  Viot.  No.  2 
25  Vict.  No.  20 
36  Vict.  No.  24 
39  Vict.  No.  37  , 


Gold. 


Duties 
Generally. 


Border 
Duties. 


(6)  Regulation — 42  Vict. 
App.,  p.  2585.) 


No.  19  (01.  ii. 


CUSTOM. 

Custom  of  Sydney.}— By  the  custom  of  Sydney 
the  delivery  of  the  certificate  of  an  article  in 
bond  not  merely  passes  the  property  in,  but 
also  the  possession  of  the  article  represented  by 
it.     Frazer  v.  Evans,  6  S.C.R.  325. 

Among  Stoclc  and  Station  Agents.] — Evidence 
of  alleged  usage  between  station  agents  and 
owners  rejected  as  uncertain.  Morris  v.  Ebs- 
worth,  1  S.C.R.  (App.)  57. 

Among  Bankers.] — A  custom  that  a  notifica- 
tion by  one  banker  to  another  after  office  hours 
that  a  customer's  note  is  good  and  will  be  paid 
the  next  day  on  presentment  is  equivalent 
to  payment,  is  bad  (per  Martin  C.  J.,  Paucett  J. ; 
Hargrave  J.  dissentiente.)  Tdbin  v.  City  BanTc, 
1  S.C.R.  N.S.  267. 

And  see  Evidence  and  other  headings. 


Customs  Duties — Seizure  —  Procedure — Juris- 
diction of  Vice- Admiralty  Court.] — The  Vice- 
Admiralty  Court  has  statutory  jurisdiction  over 
seizures  for  breaches  of  the  statutes  relating  to 
Customs  in  respect  of  goods  imported  from 
Europe,  although  such  seizures  are  made  on 
land.  The  Royal  Regulations,  h.  37,  by  which 
the  claiment  of  property  seized  for  an  alleged 
breach  of  the  Customs'  Laws  can  require  the 
seizor  immediately  to  proceed  to  an  adjudicaticpi 
in  Vice- Admiralty  is  still  in  force.  And  it  is 
not  necessary  for  the  claimant  to  give  a  month's 
previous  notice  of  action  under  9  Vict.  No.  15, 
sec.  120,  before  proceeding  under  the  regulation. 
The  claimant  must  give  notice  in  writing  of  his 
claim,  or  intention  to  claim,  within  one  month 
after  the  seizure,  otherwise  the  property  seized 
becomes  forfeited  to  the  Crown.  What  is  a 
sufficient  notice  considered.  If  notice  be  given, 
the  seizor  must' sue  out  a  decree  of  condemnation 
from  a  competent  court  before  the  goods  seized 
are  forfeited.  Prince  v.  Duncan,  10  S.C.R. 
253.  [Confirmed  on  appeal  to  the  Privy 
Council  43  L.J.  P.C.  14.] 

Customs  Act  1865,  29  Vict.  No.  ^—Advalorerm, 
Z>M«ies. ]~The  Customs  Act  of  1865  enacts  that 
' '  on  the  importation  of  any  goods  now  liable  to 
duty,  except,  tea,  brandy,  and  gin,  there  shall  be 
charged  in  addition  to  such  duty  twenty  pounds 
for  every  hundred  pounds  thereof  : — ^Held,  that 
the  additional  duty  thereby  imposed  did  not 
attach  to  goods  already  landed  and  warehoused 
under  bond.  Tucker  v.  Duncan,  5  S.C.R. 
198. 
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Cmtoms  Regulation  Act  (1S45),  9  Viet.  No. 
15— Customs  Duties   Act,   34    Vict.   No.   21 — 
Omission    on    Bill    of  Entry — forfeiture.} — By 
the  Customs'  Duties  Act,  34  Vict.  No.  21  sec. 
8,   the   invoice  of   goods  imported  chargeable 
with  an  ad   valorem   duty,  is  to  be  produced 
at  the    time   of    entry,    and  the   importer    or 
his  agent  is  to  declare  that  it  is  genuine,  and 
the  only  one  of  the  goods   mentioned  in  the 
entry  and  contained  in  the  packages  specified, 
and  that  the  value  of  such  goods  mentioned  in 
the  said  invoice,  and  therein  stated  as  of  such 
a  value,  was,  to    the  best  of  the  declarant's 
belief,  their  fair  market  value,  &c.      By  sec. 
13  of  the  same  Act  it  is  provided  that  if  in  any 
invoice  or  entry,  any    goods  entered    for  ad 
valorem  duty   have    been  fraudulently  misde- 
scribed,   with  intent  to  avoid  payment  of  the 
duty  thereon,  or  if  the  declaration  made  with 
regard  to  any  such  invoice  or  entry  is  wilfully 
false  in  any  particular,  the  goods  so  misde- 
scribed  (or  in  respect  of  which  such  declaration 
is    wilfully   false)  shall    be    forfeited  : — Held, 
that  this  Act  does  not  repeal,  and  that  the  last- 
mentioned  section  is  cumulative  upon  the  pro- 
visions of  the  Customs  Act,   9  Vict.  No.  15, 
sec.  16,  which  enacts  that  a  person  entering 
goods  shall  deliver  at  the  Customs  a  bill  of  the 
entry  thereof  expressing,  inter  alia,  the  parti- 
culars of  the  quantity  and  quality  of  the  goods, 
and  the  packages  containing   the  same,   and 
sec.   18,  which  enacts  that  no  entry  shall  be 
deemed  valid  unless  the  goods  shall  have  been 
properly  described  in  such  entry  by  the  deno- 
minations and  with  the  character  and  circum- 
stances according  to  which  they  are  charged 
with  duty,"  and  any  goods  delivered  out  of  any 
ship  or  warehouse  by  any  entry,  &c.,  not  corre- 
sponding in  aU  such  respects,  or  not  properly 
describing   the  same,    shall  be  deemed  goods 
landed  without  due  entry,   and  shall  be  for- 
feited.    Therefore,  in  a  suit  for  the  condemna- 
tion of  two  cases  of  merchandise,  which  con- 
tained goods  chargeable  with  an  ad  valorem 
duty,  but  the  value  of  which  was  not  stated  in 
the  invoice,  and  which  were  not  mentioned  in 
the   declaration   of   the    importer's    agent,  in 
passing  the  entry  under  34  Vict.  No.  21,  sec.  8, 
where  the  defence  was  that  there  was  no  fraud 
nor  wilful  misstatement,  and  that  the  omission 
wi.s  purely  accidental:— Held,  that  the  goods 
were  liable  to  forfeiture  under  9  Vict.  No.  16. 


— Held,  also,  that  under  sec.  12  of  the  34  Vict. 
No. '21,  the  Collector  of  Customs  has  no  power 
to  allow  an  amendment  of  the  entry,  except  in 
cases  of  under- valuation.  The  Queen  v.  Prince, 
11  S.C.R.  52. 

Held,  on  appeal  to  the  Privy  Council,  that 
where  A.  and  B.,  merchants  carrying  on 
business  together  in  Sydney,  imported  several 
cases  which  contained  soft  goods,  and  also 
contained  portmanteaus  wherein  soft  goods 
were  packed,  and  the  agent  of  A.  and  B. 
filed  and  delivered  a  bill  of  entry  of  the  cases, 
and  made  the  required  declaration  in  verifica- 
tion, and  produced  the  invoice  of  the  soft  goods, 
but  in  respect  of  the  portmanteaus  and  hat- 
boxes  made  no  entry  and  filed  no  invoice,  that 
by  the  omission  in  the  entry  of  the  portman- 
teaus and  hat-boxes  contained  in  some  of  the 
cases  the  whole  of  the  contents  of  such  cases 
were  forfeited,  the  entry  of  the  goods  being 
invalid.  No  entry  can  cover  less  than  one 
entire  package.  Prince  v.  The  Queen,  L.R. 
5P.C.  1. 

Customs  Regulation  Act  (1879),  42  Vict.  No.  19 
s.  133 — Power  to  Impose  Duty  on  Substitute  for  a 
Dutiable  Article.'] — By  sec.  1  of  the  Constitution 
Act  (18  and  19  Vict.  c.  54)  power  is  given  to 
Her  Majesty  with  the  advice  of  the  Legislative 
Council  and  Legislative  Assembly  to  make  laws 
"  for  the  peace,  welfare,  and  good  government 
of  the  colony."  Sec.  45  enacts  that  "it  shall 
be  lawful  for  the  Legislature  of  the  colony  to 
impose  and  levy  such  duties  of  Customs  as  to 
them  may  seem  fit."  By  sec.  133  of  the  Customs 
Act  of  1879  (42  Vict.  No.  19),  "whenever  any 
article  of  merchandise  then  unknown  to  the  col- 
lector is  imported,  which  in  the  opinion  of  the 
collector  .  .  is  apparently  a  substitute  for 
any  known  dutiable  article  .  .  but  possesses 
properties  in  the  whole  or  in  part  which  can  be 
used  or  were  intended  to  be  applied  for  a 
similar  purpose  as  such  dutiable  article,  it  shall 
be  lawful  for  the  Governor  to  direct  that  a  duty 
be  levied  on  such  article  at  a  rate  to  be  fixed  in 
proportion  to  the  degree  in  which  such  un- 
known article  approximates  in  its  qualities  or 
uses  to  such  dutiable  article. "  By  this  schedule 
the  duty  of  Id.  per  lb.  was  imposed  on  candles  : 
— Held,  on  demurrer,  that  the  Governor  was 
not  authorised  to  impose  a  duty  of  Id.  per  lb. 
on  stearine  as  being  in  the  opinion  of  the  col-   ' 
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lector  a  substitute  for  candles.  The  Constitu- 
tion Act  empowers  the  Colonial  Legislature  to 
impose  duties,  but  does  not  enable  such  Legisla- 
ture to  delegate  its  powers.  Sec.  133  of  the 
Customs  Act  is  therefore  ultra  vires.  The 
Apollo  Candle  Company  v.  Poioell  (Collector  of 
Customs),  4N.S.W.  L.R.  160. 

[Note. — Reversed   on   appeal    to   the   Privy 
Council.] 


DAMAGES. 

I.    COJITEACT. 

(a)  llelating  to  Really. 
(6)  Relating  to  Personalty. 

II.  Tort. 

(a)  Trespass. 

(b)  Tronoer. 

(c)  Negligence. 

(d)  Misrepresentation. 

(e)  False  Imprisonment. 
And  see  other  special  headings. 

I.    CONTKACT. 

(a)  Relating  to  Realty. 

Lessor  and  Lessee — Breach  of  Covenant  to  give 
Possession  on  a  Particular  Day — Measure  of 
Damages.} — Wherethere  had  been  a  breach  of  a 
covenant  to  give  possession  on  a  certain  day,  and 
the  action  was  brought  a  week  afterwards,  and 
the  plaintiff  had  paid  £30  as  a  bonus  for  the 
lease,  which  was  for  seven  years,  Martin  C.J. 
told  the  jury  that  in  estimatuig  the  damages 
they  might  take  into  consideration  the  sum  of 
£30  which  had  been  so  paid: — Held,  that  the 
direction  was  right.  Churchill  v.  Williams, 
Knox  521. 

Sale  by  Agent  having  no  Authority — Measure  of 
Damages — Re-sale  Eighteen  Months  afterwards.'] 
— The  defendants,  professing  to  have  authority 
from  the  owner,  contracted  to  sell  land  to  the 
plaintiff ;  in  fact  they  had  no  such  authority, 
and  the  sale  was  never  carried  out.  The  plain- 
tiffs brought  an  action  in  a  district  court  against 
the  defendants  for  breach  of  contract.  The  only 
evidence  given  at  the  trial  of  the  market  value 
of  the  land  at  the  time  the  contract  was  made, 


was  that  eighteen  months  afterwards  the  land 
was  sold  at  an  advance  of  120^.  The  judge  on 
this  evidence,  considering  the  price  brought  at 
the  re-sale,  gave  a  verdict  for  the  plaintiff  with 
120/.  damages : — Held,  on  motion  for  a  new  trial, 
that  the  measure  of  damages  was  the  difference 
between  the  contract  price  and  the  market  value 
of  the  land  at  the  time  of  the  contract,  which 
also  in  this  case  was  the  time  of  the  breach ;  but 
that  the  judge  was  wrong  in  taking  as  such 
market  value  the  price  for  which  the  land  was 
sold  eighteen  months  afterwards.  Other 
evidence  ought  to  have  been  given  to  show  what 
was  the  market  value  at  the  time  of  the  con- 
tract. And  a  new  trial  was  ordered.  Holland 
V.  Hardy,  3  N.S.W.  L.R.  450. 

Sale — Deposit  forfeited.] — Declaration,  that  it 
had  been  agreed  that  L.,  plaintiff,  should  sell 
stations  and  sheep  to  M.,  defendant,  for  circa 
£50,000,  one  third  cash,  &c. ;  that  M.  should  pay 
to  L.  £1000  deposit  to  be  considered  as  part  of 
the  said  cash  payment,  provided  the  agreement 
were  fulfilled  by  M.;  otherwise  that  the  sum 
should  be  forfeited  and  become  the  absolute 
property  of  L.  Averment  that  M.  had  repu- 
diated agreement.  Plea,  that  the  £1000  which 
had  been  paid  was  a  satisfaction  of  L.'s  claim. 
Cross  demurrers  : — Held,  that  L.  was  not  pre- 
vented for  suing  for  damages  ultra  the  £1000.— 
Held,  also,  that  in  estimating  the  damages  the 
jury  should  take  into  consideration  the  forfeited 
deposit.  Semble,  that  in  no  case  can  a  purchaser 
in  default  recover  his  deposit.  Icely  v.  Grew 
(6  Nev.  and  Man,  467)  discussed.  Leslie  v. 
Macnichol,  2  N.S.W.  L.R.  250. 

Contract  for  Sale  of  Real  Estate— No  Title.]— 
M.,  knowing  he  had  a  seriously  defective  title, 
contracted  to  sell  land  to  P.,  who  was  ignorant 
of  the  defect.  P.  took  possession,  and  fenced 
at  a  cost  of  £30.  M.  failing  to  complete,  P. 
brought  an  action  for  breach  of  contract,  and 
recovered  the  cost  of  the  fencing :— Held,  by 
Martin  C.J.  and  Windeyer  J.  (Manning  J. 
dissenting),  that  a  rule  nisi  should  be  granted 
to  reduce  the  damages  by  the  cost  of  fencing. 
QMCEj-e— Whether,  if  the  fencing  had  been  in 
the  contemplation  of  both  parties  when  the 
contract  was  made,  the  plaintiff  could  have 
recovered  these  damages  m  a,  special  action. 
PickhUls  V.  Matthews,  2  N.S.W.  L.R.  79. 
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Crown  Orant — Measure  of  Damages — Con- 
sideration.']— In  a  proceeding  by  way  of  petition 
of  right  against  the  Government  for  not  granting 
an  allotment  of  land  pursuant  to  contract,  it 
was  proved  that  the  Governor,  in  order  to  induce 
D.  to  settle  there,  promised  him  »  grant  of 
land  at  W. ;  that  D.  gave  up  his  claim  to  an 
allotment  at  W.  in  consideration  of  a  promise 
to  grant  an  allotment  at  H.,  which  latter  was 
not  carried  out : — Held,  that  it  was  material 
only  to  prove  that  after  the  promise  or  offer, 
D.  had  become  resident  in  the  colony. — Held, 
further,  that  the  measure  of  damages  for  breach 
of  such  contract  is  the  highest  value  which  such 
laud  as  had  not  been  allotted  had  acquired. 
SohertsonY.  Dumaresq,  4  S.C.R.  (App.)  S. 


(6)  Relating  to  Personalty. 

Sale  of  Goods — Memoteness.] — The  defendant, 
a  merchant  in  Sydney,  sold  to  the  plaintiff,  an 
innkeeper  at  Port  Macquarie,  a  billiard  table  of 
a  certain  make  for  the  use  of  his  inn — the  de- 
fendant being  expressly  informed  that  it  was 
for  such  use  that  it  was  purchased.  The  de- 
fendant delivered  a  billiard  table  at  Port 
Macquarie,  but  it  was  found  to  be  defective 
and  useless ;  and  after  some  correspondence 
between  the  parties  as  to  making  good  the 
defect,  which  the  defendant  was  unable  to  do, 
the  table  was  returned  to  him.  In  an  action  in 
the  District  Court  for  damages,  the  plaintiff 
averred  in  his  plaint,  that  by  reason  of  the  de- 
fendant's breach  of  contract,  he  had  lost  the 
profits  which  he  would  have  derived  from  the 
use  of  the  table,  and  also  a  part  of  his  trade  and 
custom.  At  the  trial  the  plaintiff  was  allowed 
to  give  evidence  that,  in  addition  to  losing  the 
charges  for  playing,  he  lost  the  profits  of  the 
drinks  that  would  have  been  taken  during  the 
play.  He  also  claimed  damages  for  extraordinary 
loss  sustaiued  by  his  not  having  the  table  at  a 
particular  season  of  the  year  called  the  "  sugar 
season,''  yhen  the  place  was  frequented  by  per- 
sons in  that  trade.  On  appeal,  a  new  trial  was 
granted  on  the  ground  of  wrong  reception  of 
evidence  : — Held,  that  the  damages  claimed  in 
respect  of  the  drinks  that  would  have  been  con- 
sumed during  the  billiard  playing  were  too 
remote.  Held,  (Stephen  C.J.  dissentiente)  that 
the  damages  claimed  for  loss  of  extraordinary 


profits  that  would  have  arisen  by  having  the 
billiard  table  at  the  sugar  season,  were  not  re- 
coverable, the  same  not  being  in  the  contempla- 
tion of  the  contractor: — Held  (Hargrave  J. 
dissentiente),  that  the  plaintiff  was  entitled  to 
damages  for  the  loss  of  profits  arising  in  the 
ordinary  course  of  business  from  the  hire  of  the 
billiard  table ;  and  (per  Faucett  J. )  that  such 
damages  could  only  be  claimed  from  the 
time  of  the  definite  rejection  by  the  plaintiff  of 
the  table  until  such  reasonable  time  thereafter, 
as  would  be  sufficient  for  him  to  obtain  another. 
Doyle  v.  Jacobs,  11  S.C.R.  77. 

Contract  to  freight  Plaintiff's  Ship.] — In  an 
action  for  breach  of  contract  in  refusing  to 
freight  the  plaintiff's  ship  with  cattle  for  three 
trips  from  Sydney  to  Otago,  under  an  agree- 
ment by  which  the  plaintiff  was  to  supply  the 
ship  and  fittings  and  the  defendants  the  cattle, 
and  the  nett  proceeds  were  to  be  divided  equally 
between  them,  it  appeared  that  in  order  to  en- 
able him  to  make  these  trips  the  plaintiff  had 
expended  certain  money  in  fittings: — Held,  that 
the  true  measure  of  damages  was  the  profit  the 
plaintiff  would  have  made  by  the  speculation, 
that  is,  the  plaintiff  would  be  entitled  to  half 
the  probable  nett  proceeds  of  the  cattle,  less 
the  cost  which  he  actually  had  incurred,  and 
would  probably  have  incurred  to  earn  those 
proceeds  considered  as  freight,  including  the 
cost  of  the  fittings,  deducting  also  from  said 
nett  profits  any  sum  which  the'plaintiff  might, 
by  reasonable  diligence,  have  earned  in  other 
quarters.     Morrison  v.  Lloyd,  6  S.C.R.  25. 

Breach  of  Promise  to  return  Deeds.] — Land 
under  mortgage  to  A.  was  leased  to  B.  B. 
mortgaged  the  lease  to  the  plaintiff  for  £525. 
Afterwards,  by  deed,  B.  assigned  the  lease  to  the 
defendant  (the  plaintiff  joining  in  the  convey- 
ance) in  consideration  of  the  payment  by  the 
defendant  of  £553  to  the  plaintiff,  and  of  £247 
to  B.;  these  amounts  remaining  unpaid,  but 
being  by  the  deed  acknowledged  to  be  paid.  On 
the  same  day  on  which  the  assignment  was 
executed,  the  defendant  obtained  the  deeds  from 
the  plaintiff,  and  signed  a  memorandum  : — "  I 
have  received  the  deeds  from  T.  (the  plaintiff ) 
upon  loan — the  deed  of  assignment  being  an 
escrow  only,  iintil  and  unless  I  pay  him  £553  ; 
and  in  the  event  of  my  not  paying  the  same  sura 
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to  him  upon  request,  I  hold  the  deeds  for  him 
and  wni  return  them  to  him."  The  plaintiff 
having  obtained  the  deeds  from  the  defendant, 
caused  the  deed  of  assignment  to  be  registered, 
and  afterwards  lent  them  to  the  defendant  to 
raise  money  upon  them.  The  latter  having 
subsequently  paid  £200  to  the  plaintiff,  refused 
to  return  the  deeds  to  the  plaintiff,  unless  that 
amount  was  repaid.  The  plaintiff  sued  the 
defendant  for  a  breach  of  the  promise  to  return 
the  deeds  contained  in  the  memorandum : — 
Held,  that  he  was  entitled  to  recover,as  damages, 
the  balance  of  his  claim  on  the  deeds.  Thurlow 
V.  Scotland,  5  S.C.R.  316. 

Dishonour  of  C/jejMe.]— In  an  action  against 
the  defendant  bank  for  dishonouring  the  plain- 
tiff's cheque,  it  was  proved  that  the  plaintiffs, 
having  had  a  sudden  demand  made  upon  them 
for  £1000,  to  cover  advances  on  consignments, 
found  themselves  unable  to  meet  their  engage- 
ments, and  made  proposals  to  their  creditors. 
The  evidence  was  conflicting  whether  the  8s.  in 
the  £,  which  they  offered,  was  to  be  taken  in 
full  satisfaction  or  not.  It  was  arranged  that 
the  balance  standing  to  the  plaintiffs'  credit  in 
the  defendant's  bank  should  be  drawn  out  by 
cheque,  and  paid  to  two  of  their  creditors  in 
trust  for  all  concerned.  At  that  time  the  plain- 
tiffs had  bills  under  discount  at  the  defendant's 
bank  which  would  mature  in  a  few  days,  and 
had  also  in  their  possession  goods  belonging  to 
the  bank  for  which  they  had  not  paid  or  ac- 
counted. The  cheque  drawn  in  favour  of  the 
two  creditors  was  presented  and  dishonoured. 
It  was  sworn  by  the  plaintiffs  that  they  were 
compelled  in  consequence  of  the  dishonour  of  the 
cheque  to  call  a  meeting  of  their  creditors. 
Some  days  afterwards  advices  came  from  Lon- 
don, which  put  the  plaintiffs  in  a  position  to  meet 
all  their  liabilities.  They  were  in  business  as 
general  merchants  and  insurance  agents,  and 
they  gave  evidence  that  since  the  dishonour  they 
had  been  obliged  to  pay  cash  for  goods,  and  that 
their  credit  had  been  seriously  injured.  The 
jury  found  a  verdict  for  £750.  Held,  .that  the 
damages  were  not  excessive.  Sobey  v.  Oriental 
Bank,  2  S.O.B.  N.S.  56. 

Damages  for  Delay  in  Payment  of  Debt — 
Cause  of  Action.] — An  action  will  not  lie  to 
recover  damages  for  delay  under  vexatious  or 


oppressive  circumstances  in  the  payment  of  a 
debt.  Such  damages,  if  recoverable  at  all,  can 
only  be  obtained  in  an  action  for  the  original 
debt.    Barbeyron  v.  Dibbs,  1  S.C.R.  N.S.  249. 

Nominal  Damages.] — The  plaintiff  made  a 
tender,  which  was  accepted  by  the  defendant,  to 
put  down  trial  borings  according  to  a  "speclij- 
cation"  containing  the  following  terms: — 
"  Specification  for  making  trial  borings  .... 
for  obtaining  water  ....  There  will  be 
notless  than  four  trial  borings  to  be  made.  .  .  . 
It  is  not  intended  to  carry  out  borings  to  a  depth 
exceeding  200  feet.  The  plaintiff  had  made  two 
borings,  and  was  prepared  to  make  two  more 
according  to  the  specification,  when  the  defend- 
ant intimated  to  him  that  he  considered  the 
contract  coinpleted,  and  refused  to  authorise  any 
more  borings  to  be  made: — Held  (per  Martin 
C.J.  and  Windeyer  J.,  Manning  J.  dubitante,), 
that  although  the  plaintiff  was  entitled  to  a  ver- 
dict, he  could  only  recover  nominal  damages. 
Semble  (per  Manning  J.),  that  the  plaintiff  was 
entitled  to  make  a  fair  trial  to  obtain  water. 
Wakeford  v.  The  Commissioner  of  Railways,  2 
N.S.W.  L.R.  258. 


II.  Tort. 

(a)  Trespass. 
Injury  to  Sheep — Remoteness.] — The  plain- 
tiff claimed  damages  for  the  deterioration  in 
value  of  certain  sheep,  which,  as  he  alleged, 
he  was  prevented  from  putting  on  his  land  by 
reason  of  the  defendant's  trespasses  thereon, 
and  was,  therefore,  obliged  to  depasture  on 
swampy  land,  where  they  became  affected  with 
foot  rot: — Held,  that  such  damages  were  too 
remote.     M'Carroll  v.  M'Culloch,  9  S.CIR.  333. 

Death  of  Sheep  after  Action  brought  caused  by 
Want  of  Orass — Intervening  Drought.]  —  M.'s 
sheep  trespassed  on  C.'s  land.  There  was 
evidence  that  the  sheep  ate  off  the  whole  of  the 
grass.  A  drought  intervened,  and  the  grass 
did  not  grow  again.  After  action  brought  some 
2000  sheep  belonging  to  C.  died.  Hargrave  J. 
directed  the  jury  that  if  the  deaths  of  the  sheep 
resulted  from  the  grass  having  been  eaten  by 
the  sheep  of  the  defendant's  the  jury  should 
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take  that  into  consideration  in  estimating  the 
dajnages: — Held  (per  Martin  C.J.  and  Hargrave 
J. ;  Manning  J.  dubitante),  that  the  direction  was 
right,  and  a  rule  nisi  for  a  new  trial  on  the 
ground  of  misdirection  refused  (Manning  J. 
dissentiente).     Challonerv.  M'Phail,  Knox,  157. 

Measure  of  Damages.] — Where  the  whole  va  ue 
of  the  land  trespassed  upon  was  £50,  and  there 
were  no  circumstances  of  aggravation  attending 
the  trespass,-  and  the  jury  found  a  verdict  for 
the  plaintiff  with  £300  damages,  the  Court 
granted  a  rule  for  a  new  trial  unless  the  plaintiff 
consented  toreduce  his  damages  to£50.  Adamv. 
Lucas,  1  S.C.R.  N.S.  161. 


(6)  Trover, 

Measure  of  Damages.] — A  person  entrusted 
with  the  duty  of  delivering  sheep  at  a  place 
specified,  and  to  whom  the  animals  are  given 
over  for  that  purpose,  with  the  power  of  hiring 
servants  under  him,  has  a  possession  and  suffi- 
cient property  in  the  sheep  to  enable'  him  to 
maintain  trover  as  against  a  wrongdoer.  The 
plaintiff  was  employed  to  drive  6000  sheep  be- 
longing to  A.  and  B.  a,  distance  of  150  miles, 
and  paid  a  weekly  salary,  but  was  not  respon- 
sible for  losses  on  the  journey.  He  had  power 
to  hire  as  many  servants  ^  should  be  necessary . 
at  his  discretion  during  the  journey,  but  at  the 
expense  of  A.  and  B. ,  and  he  was  to  procure  pro- 
visions for  the  men  and  for  his  horse  as  they 
travelled.  In  the  course  of  this  journey  about 
1500  of  the  sheep  got  astray  in  a  scrub,  near  a 
station  of  the  defendant,  and  the  plaintiff  being 
unable  to  discover  them  proceeded  with  the 
remainder  to  the  end  of  his  journey,  and  then 
ascertained  the  large  number  missing.  The 
plaintiff  thereupon  went  back,  and  found  some 
hundreds  of  the  sheep  on  the  run  of  the  defend- 
ant, which  had  been  re-marked  and  clipped 
since  the  loss.  The  defendant  claimed 
them  as  his  own,  relying,  as  he  said, 
on  his  overseer's  knowledge  of  them. 
Some,  however,  were  delivered  up,  and  an 
action  of  trover  was  brought  for  the  remainder: 
— Held  (Stephen  C.J.  dtibitante),  that  the  plain- 
tiff could  maintain  the  action.  Held,  also,  that 
in  such  action  the  measure  of  the  damages 
should  be  the  full  value  of  all  the  sheep  when 
converted,  subject  to  a  reduction  by  the  value 


of  those  returned  when  they  were  returned. 
Bennett  v.  Flood,  3  S.C.R.  158. 

Measure  of  Damages.] — The  defendant  in 
January,  1864,  took  out  of  a  dray  conveying 
flour  to  the  plaintiff's  station  eleven  bags  of 
flour.  The  plaintiff  thereupon  agreed  to  for- 
give the  abduction  on  condition  that  the  de- 
fendant would  replace  the  quantity  on  demand, 
to  this  the  defendant  assented,  but  de- 
layed sending  any  flour  to  the  plaintiff, 
who,  in  the  interval,  remonstrated,  but  never ' 
peremptorily  demanded  the  flour  till  Septem- 
ber, when  flour  had  advanced  considerably  in 
price.  The  plaintiff  having  sued  the  defendant 
for  the  conversion  of  the  flour,  and  also  for  a 
breach  of  the  contract  to  re-deliver  :— Held, 
that  the  plaintiff  was  entitled  to  recover  the 
value  of  the  goods  at  the  time  of  the  demand 
in  September.  M'Bean  v.  Taylor,  4  S.C.R. 
361. 


(c)  Negligence. 

Evidencethat  Plaintiff's  Family  were  Dependent 
on  him  for  Support.] — In  an  action  to  recover 
damages  for  personal  injuries  caiised  by  defend- 
ant's negligence,  evidence  of  plaintiff  was  ad- 
mitted that  he  had  a  family  who  were  depend- 
ent on  him  for  their  support.  Verdict  for  plain- 
tiff : — Held,  that  the  evidence  was  rightly  ad- 
mitted.   Devir  v.  Curley,  3  N.S.W.  L.R.  322. 


(d)  Misrepresentation, 

Misrepresentation.] — The  defendant  bank  being 
in  possession  of  flour  of  A.  under  a  bill  of  sale, 
the  manager  directed  B.,  son  of  A.  (but  who 
had  no  interest  in  his  father's  mill,  nor  authority 
to  act  on  his  behalf),  to  send  five  tons  of  flour 
to  the  plaintiffs,  customers  of  A.  The  manager 
filled  in  «,  draft  on  the  plaintiffs  for  £75,  and 
asked  B.  to  sign  it  in  his  father's  name,  which 
he  did,  signing  "A.  by  B."  B.  also,  by 
direction  of  the  manager,  signed  a  telegram 
in  his  father's  name  addressed  to  the  plain- 
tiffs : — "  Have  forwarded  to-day  four  tons  flour, 
and  drawn  on  you  for  £75 ;  balance  flour  next 
week."  The  flour  was  sent,  and  was  sold  by 
the  plaintiffs  for  £60,  against  which  they  had  a 
claim  £6  6s.  4d.  for  commission  and  charges. 
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The  drafffor  £75  was  received  by  the  plaintiffs 
and  paid  to  the  bank.  The  plaintiffs  brought 
this  action  against  the  defendants  for  falsely 
representing  that  the  bill  was  drawn  by  A. 
and  that  B.  was  a  member  of  the  firm  of 
A.  The  defendant  paid  £15  into  court.  The 
judge  directed  a  verdict  for  £6  6s.  4d.,  but 
reserved  leave  to  increase  the  damages  to 
£60,  or  to  enter  a  verdict  for  the  defendants : 
— Held,  that  as  the  bank  were  in  possession 
of  the  flour,  and  had  dominion  over  it  at 
the  time  it  was  sent,  the  plaintiffs  had  no 
right  to  be  paid  the  £75,  as  well  as  to  receive 
the  money  for  which  the  flour  was  sold,  and 
that  therefore  the  verdict  shoald  not  be  entered 
for  the  plaintiffs  with  £60  damages : — Held, 
also,  that  the  plaintiffs  being  out  of  pocket  to 
the  amount  of  £6  6s.  4d.,  they  should  retain  the 
verdict  given  for  that  amount.  Gibbs  v.  Batik 
of  New  South  Wales,  4  N.S.W.  L.R.  266. 


(e)  False  Imprisonment. 
Cost  of  Defence  in  Criminal  Proceedings.] — 
The  defendant  was  a  coroner  and  unlawfully 
committed  the  plaintiff  to  gaol  on  a  charge  of 
arson,  acting  on  the  expression  of  the  opinion 
of  a  jury  at  an  inquest  on  a  fire  holden  under 
the  24  Vict.  No.  10.  The  plaintiff  was  afterwards 
tried  and  acquitted: — Held,  in  an  action  for 
false  imprisonment,  that  the  plaintiff  could  not 
recover  as  damages  the  costs  he  had  incurred  in 
defending  himself  at  the  trial.  Chippell  v. 
Thomson,  8  S.C.R.  219. 


DEBT. 


Payment  out  of  Real  Estate.] — Statutes — 54 
Geo.  III.  c.  15;  11  Geo.  IV.  and  1  Will.  IV. 
c.  47;  21  Vict.  No.  6. 

Attachment  of  Debt.] — See  Contempt  or 
CouBT — Gabnisheb. 

Imprisonment  for  Debt.] — See  Arrest. 

Of  Deceased  Persons.] — See  Executor  and 
Administrator. 


DEBTOR  AND   CREDITOR— Sfe  Contract 
— Insolvency — Small  Debts. 


DECEASED  PERSONS  (Estates  of)— See 
Executor  and  Administrator. 


DECLARATION. 
In  Pleadings.]— See  Practice  and  Pleading. 

Statutory.]— See  Evidence. 


DEDICATION  BY  USER  [Limitation  Act)- 
45  Vict.  No.  15. 
See  Cases  svh  Crown  Lands  X. 


DEED. 


I.  Lost  Deeds. 

II.  Construction — Recitals. 

III.  Actions. 

For  Statutes — See  Registration. 

And  see  Mortgage — Trustee — Vendor  and 
Purchaser. 


I.  Lost  Deeds. 

Power  of  Court  to  give  effect  to  them  limited 
by  various  Considerations.] — Bill  praying  the 
establishment  of  trusts  alleged  to  be  contained 
in  lost  deeds,  under  circumstances,  dismissed. 
Hewitt  V.  Farrell,  12  S.C.R.  Eq.  94. 

II.    Construction— Recitals. 

Release — General  Words  controlled  by  Recitals 
— Pleading.] — A.,  whose  house  was  damaged  by 
a  gas  explosion,  sued  the  Gas  Company  for 
damages  for  the  whole  injury.  The  defendants 
pleaded  a  release  by  A.  which  recited  that  for 
part  of  A.  's  loss,  for  which  he  was  uninsured, 
he  had  claimed  £100.  A.,  by  the  release,  dis- 
charged the  defendants  in  consideration  of  £100 
from  all  claims,  and  covenanted  that  he  would 
allow  no  action  to  be  brought  in  his  name. 
The  plaintiff  replied  that  the  action  was  brought 
in  A.'s  name  by  the  Insurance  Company  for  A.'s 
insured  loss,  and  on  equitable  groimds  that 
before  the  release  the  defendants  had  notice  of 
the   company's    claim.       Cross    Demurrers : — 
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Held,  that  the  plea  was  bad,  for  the  release 
was  confined  by  the  recitals  to  the  uninsured 
loss,  and  therefore  the  plea  answered  only  part 
of  the  declaration.  Semble,  that  the  release,  if 
general,  would  not  have  afifected  the  company's 
right  to  sue.  Semble,  that  there  was  no  depar- 
ture. Smidmore  v.  Australian  Gas  Light  Com- 
pany, 2  N.S.W.  L.B.  219. 

III.  Actions. 

Detinue  of  Title  Deeds  by  Mortgagee — No 
reconveyance.] — The  female  plaintiff  appointed 
certain  lands  by  way  of  mortgage  to  the  defen- 
dants in  fee.  The  proviso  for  redemption 
stipulated  that  the  defendants  should,  upon 
payment  of  the  principal  and  interest,  re-convey 
to  such  uses  as  the  female  plaintiff  should  ap- 
point. The  mortgage  was  subsequently  paid 
off,  but  no  persons  were  appointed  by  the 
female  plaintiff  to  take  the  reconveyance,  and 
no  x-econveyance  was  executed : — Held,  that 
under  these  circumstances,  an  action  for  detinue 
of  the  title  deeds  of  the  female  plaintiff  could 
not  be  maintained.  Murray  v.  Harris,  1 
N.S.W.  L.R.  270. 


DEFAMATION. 
StatuU.l— II  Vict.  No.  13. 

I.  Parties. 

II.  What  is  Actionable. 

(a)  Generally. 

(b)  In  Respect  of  Trade. 

III.  Peivilegb. 

(a)  Absolute. 

(b)  Qualified. 

(i.)  In  Discharge  oj  a  Duty. 
(ii.)  Matters  of  Public  Interest. 

IV.  Practice  and  Pkocbdube  in  Actions. 

V.  Defamation  Act  11  Vict.  No.  13. 

(a)  Occasion  of  Slander,  s.  2. 

(b)  Defences  under  s.  i. 

(c)  Pra^ice  under  s.  14. 

VI.  Criminal  Proceedings. 


I.  Parties. 

Slander — Partners — Joint  Action.] — The  de- 
claration stated  that  the  plaintiffs  obtained 
from  the  defendant  his  cheque  in  payment  for 
goods  sold,  which  was  presented  for  payment 
and  dishonoured ;  and  that  afterwards,  when 
the  plaintiffs  were  the  bearers  thereof,  the  de- 
fendant said:  "  The  signature  to  the  cheque  is  a 
forgery,  and  is  not  the  way  I  spell  my  name" 
(meaning  thereby  that  the  plaintiffs  were 
endeavouring  to  obtain  money  fraudulently  by 
means  of  a  forged  cheque): — Held,  that  assum- 
ing that  the  words  were  slanderous,  they  did  not 
give  any  joint  cause  of  action  to  the  plaiatiffs, 
as  the  imputation  was  one  on  personal  charac- 
ter, and  not  respecting  the  partnership  busi- 
ness.    Smith  V.  M'Quiggan,  2  S.C.R.  268. 


II.  What  is  Actionable. 

(a)  Generally. 

Press  Telegram — Imputation  of  Crime.]— Be- 
claration  for  publishing  a  telegram  reporting 
that  the  plaintiff  had  been  charged  with  receiv- 
ing and  attempting  to  negotiate  a  note  for  £50, 
stolen  from  the  Mudgee  mail,  and  that  he 
alleged  that  he  got  it  from  one  D.,  m,  man  not 
resident  in  the  district,  and  not  to  be  heard  of 
anywhere : — Held,  on  demurrer,  to  disclose  a 
good  cause  of  action.  Ashwortk  v.  Fairfax,  6 
S.C.R.  35. 

Slander — Innuendo  too  wide — No  Prefatory 
Averment.] — Declaration  that  defendant  falsely 
and  maliciously  spoke  and  published  of  plaintiff 
the  words,  "  Did  you  hear  the  news  about  Mrs. 
T.  (meaning  the  plaintiff).  I  was  told  she  had 
a  baby.  It  is  now  four  days  old  "  (meaning 
thereby  that  plaintiff  had  been  recently  de- 
livered of  an  illegitimate  child: — Held,  on  de- 
murrer, bad.  The  innuendo  is  too  wide.  A  cause 
of  action  must  be  shown  by  allegation,  not  by 
innuendo.       Thurston  v.  Ilatley,  10  S.C.E.  173. 

Innuendo — Demurrer.] — The  declaration  al- 
leged a  publication  by  the  defendants  of  a  state- 
ment that  G.  W.  had  to  pay  a  large  sum  of 
money  to  the  plaintiff  on  behalf  of  a  son-in-law 
for  whom  the  plaintiff  had  procured  a  Govern- 
ment situation.     Innuendo,   that  the  plaintiff 


275 


DEFAMATION. 


276 


had  acted  in  a  wrongful,  improper,  and  dis- 
qreditable  manner,  in  procuring  a  Government 
situation  for  a  son-in-law  of  G.  W.,  and  in  re- 
ceiving payment  for  his  services  in  so  doing. 
The  declaration  was  demurred  to  on  the  ground 
that  the  words  were  not  defamatory,  and  that 
there  were  no  averments  to  support  the  innu- 
endo : — Held,  that  the  declaration  was  good. 
Thurston  v.  Hatley,  10  S.C.R.  173,  remarked 
upon.   Somers  v.  Fairfax,  2  S.C.B.  N.S.  140. 

{h)  In  Henpect  of  Trade. 
Libel  —  Trade  of  Tanner  —  Bemoteness  of 
Damage.] — Declaration  for  maliciously  circu- 
lating a  false  statement  that  the  whole  of  the 
pits  and  sheds  of  the  plaintiffs  tannery  had 
been  swept  away,  by  stating  that  such  was  the 
case  to  B.,  who  forwarded  a  telegram  to  a 
person  in  Sydney  to  that  effect,  whereby  the 
plaintiff  was  put  to  great  loss,  inconvenience, 
and  delay,  in  carrying  on  the  tannery  and 
business,  and  lost  great  gains  which  he  would 
otherwise  have  made;  and  also  was  put  to  great 
loss,  &c.,  in  this,  that  one  F.  L.,  who  had,  on 
the  order  of  the  plaintiff,  despatched  from 
Sydney  certain  galvanised  iron  roofing  for  the 
sheds  of  the  tannery,  on  hearing  the  report  so 
circulated  by  the  defendant  stopped  the  roofing, 
and  directed  the  same  to  he  brought  back  to 
Sydney,  whereby  the  tannery  and  sheds  were 
greatly  injured  from  being  left  without  the 
roofing ;  and  also  in  this,  that  a  certain  bark 
mill,  constructed  for  the  plaintiff,  on  the  order 
of  one  H.,  by  R.  and  Co.,  of  Sydney,  was  de- 
tained for  a  long  time,  to  wit,  until  the  falsity 
of  the  report  was  known  to  H.  and  R.  and  Co., 
whereby  the  plaintiff  sustained  great  loss  and 
damage:— Held,  on  demurrer,  to  disclose  no 
cause  of  action,  as  the  alleged  damage  did  not 
naturally  flow  from  the  words  complained  of. 
Itussell  V.  Eobiiison,  4  S.C.R.  37. 

Libel — Business  of  Sharehrohers — Publication 
of  False  Advertisement —  Words  disclosing  Action- 
able Matter.] — Declaration,  for  that  before  and 
at  the  time,  &c.,  the  plaintiffs  carried  on  as 
W.  and  Sons  the  business  of  sharebrokers,  and 
as  such  used  to  buy  and  sell  "P.  D.  shares," 
which  shares,  previous  to  and  at  the  time,  &o., 
were  worth  in  Sydney  £3  15s.  per  share  in 
open  market  and  otherwise;   that  among  plain- 


tiffs' customers  were  proprietors  of  such  shares, 
and  buyers  and  sellers  thereof  at  said  price;  and 
defendant,  well  knowing,  &c.,  but  contriving  by 
trick  and  fraud  to  gain  money  out  of  transac- 
tions in  said  shares  by  causing  a  temporary  panic 
therein,  and  thereby  suddenly  lowering  their 
market  price,  with  a  view  to  their  buying  quan- 
tities of  said  shares,  and  immediately  after- 
wards selling  same  at  a  profit,  and  contriving 
and  maliciously  intending  to  injure  plaintiffs 
and  their  business,  and  by  making  it  appear 
that  plaintiffs  were  the  persons  guilty  of  the 
said  fraudulent  tricks  and  designs  to  bring 
plaintiffs  into  disgrace  and  contempt,  and  to 
ruin  their  said  business,  falsely  and  maliciously 
and  unknown  to  plaintiff,  did  compose,  write, 
and  publish,  and  cause  to  be  printed  and  pub- 
lished as  an  advertisement  of  plaintiffs'  and  in 
the  Sydney  Morning  Herald,  and  did  wickedly 
forge  the  name  of  plaintiflfe'  firm  to  a  false  and 
malicious  libel  of  and  concerning  plaintiffs  and 
their  business,  and  in  reference  to  the  premises, 
viz. — "  For  sale  by  a  party  leaving  the  colony, 
400  P.  D.  shares,  at  £2  per  share.  W.  iOfD  Son." 
Defendant  thereby  meaning  that  plaintiffs,  by 
such  advertisement,  represented  (but  in  fact 
falsely)  that  they  (plaintiffs)  then  had  400  P.  B. 
shares  at  £2  per  share  ;  that  is,  at  £1  15s.  less 
than  the  lowest  market  price  at  which  said 
shares  were  quoted  and  sold  the  day  before, 
whereas  said  advertisement  was  wholly  false, 
and  plaintiffs  had  no  such  shares  for  sale  at  £2 
per  share,  nor  at  any  price  below  the  then 
market  price,  as  defendant  and  some  others 
well  knew,  by  means  of  the  committing  of  which 
said  grievances  plaintiffs  have  been  greatly 
injured  in  good  name,  &c.,  and  in  the  said 
business  of  sharebrokers,  and  have  been  brought 
into  public  disgrace  and  contempt,  and  neces- 
sarily disbursed  large  sums  in  payment  of  re- 
wards for  discovery  of  the  author  of  said  adver- 
tisement, and  in  and  about  discovering  that 
defendant  was  the  author  of  the  same; — Held, 
on  demurrer  a  good  declaration.  Westgarlh  v. 
Mumin,  12  S.C.R.  1. 


III.  Peivilege. 

(a)  Absolute. 
Absolute  Privilege — Volunteer  Officer — Court  of 
Liquiry.J — To  a  declaration  for  libel  the  defen- 
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dant  pleaded  that  the  plamtiflf  was  an  officer  in 
the  volunteer  force,  and  the  defendant  was 
plaintiff's  superior  officer  in  the  said  force  ;  and 
a  certain  court  of  inquiry  was  assembled  by  the 
commanding  officer  of  the  said  force  to  enquire 
into  a  matter  relating  to  a  volunteer  therein, 
and  to  report  on  the  same  for  the  information 
and  assistance  of  the  commanding  officer  ;  and 
the  defendant  was  the  president  of  the  said 
court  of  inquiry,  and  it  was  his  duty  as  such 
president  to  forward  to  the  commanding  officer 
a  report  explaining  certain  matters  in  connection 
with  the  evidence  taken  before  the  said  court ; 
and  the  defendant  as  an  act  of  duty  did  make 
such  report  in  the  form  of  a  letter  to  the  said 
commanding  officer,  which  is  the  letter  com- 
plained of  in  the  declaration.  The  plaintiff 
demurred,  and  replied  that  the  words  were 
written  and  published  by  the  defendant  of 
actual  malice  on  his  part,  and  without  any 
reasonable  probable  or  justifiable  cause,  and 
not  bond  fide,  or  as  a  bond,  fide  act  of  duty. 
The  defendant  demurred  : — Held,  that  the  plea 
was  good,  and  the  replication  bad.  So  long  as 
the  report  only  dealt  with  matters  and  persons 
within  the  scope  of  the  inquiry,  it  was  absolutely 
privileged,  even  though  the  report  were 
malicious.  The  plea  was  good  in  form,  because 
it  sufficiently  appeared  from  it  that  the  court 
was  held  under  the  24th  section  of  the  Volunteer 
Act  (31  Vict.  No.  5),  and  the  presumption 
woi;ld  be  that  it  was  properly  constituted. 
Bamfmd  v.  Clarle,  S.M.H.  24th  aTiine,  1876. 

Absolute  Privilege  of  Questions  in  the  Assembly 
— Matter  of  Public  Interest — Evidence  of  Malice 
for  the  Jury — Nonswit.1 — No  action  for  defama- 
tion will  lie  upon  any  question  put  by  a  member 
of  a  Colonial  Parliament  in  the  course  of  its 
proceedings.  Probably  such  question  may  be 
used  as  evidence  of  malicious  intent  in  the  use 
of  defamatory  statements  on  an  occasion,  prima 
facie  privileged,  outside  Parliament.  But  such 
question,  unless  unmistakeably  malicious,  will 
not  by  itself  be  sufficient  evidence  of  malice 
to  go  to  the  jury.  When  the  occasion  is 
privileged,  the  judge  should  not  let  the  case  go 
to  the  jury  unless  the  defendant's  conduct  has 
been  inconsistent  with  bona  fides.  It  is  not 
sufficient  that  it  has  been  consistent  with 
m,ala  fides.  M.  the  defendant,  an  M.P.,  ia  a 
conversation  with  W.  (also  an  M.P.  and  alder- 


man of  Sydney),  about  a  scheme  for  supplying 
Sydney  with  water,  accused  G.,  the  plaintiff,  of 
inefficiency  as  an  engineer.  W.  was  the  chair- 
man of  a  committee  to  advocate  this  scheme,  of 
which  G.  was  author.  M.  afterwards  gave 
notice  in  Parliament  of  questions  insiauating 
G.'s  incapacity.  Before  the  questions  were 
actually  put,  W.  told  M.  that  he  had  been 
misinformed,  but,  nevertheless,  he  did  not 
withdraw  the  questions  : — Held,  that  the  ques- 
tions inParliament  were  absolutely  privileged: — 
Held,  also,  that,  under  the  circumstances,  G.'s. 
efficiency  was  a  matter  of  public  interest;  that 
the  intervjew  with  W.  was  primd  facie  privi- 
leged, and  that  there  was  no  express  malice  for 
the  jury.  Gipps  v.  M'Elhone,  2  N.S.W.  L.R. 
18. 


(6)  Qualified. 

(i.)  In  Discharge  of  a  Duty. 

Malice  against  Third  Person.l — Action  for 
libel  on  female  plaintiff.  The  libel  was  con- 
tained in  a  letter  written  by  the  Bishop  of 
Newcastle  (the  defendant)  to  the  Rev.  J.  R.  T. , 
accusing  him  of  having  had  illicit  sexual  inter- 
course with  the  female  plaintiff: — Held,  that 
evidence  was  rightly  admitted  of  correspon- 
dence between  the  defendant  and  J.  R.  T. : — ■ 
Held,  also,  that  the  plaintiffs  were  entitled  to 
a  verdict  if  .the  jury  found  that  the  defendant 
was  influenced  by  malice  to  J.  R.  T.  Phillpots 
V.   Tyrrell,  13  S.C.R.  229. 

Telegraphic  Message.] — The  'defendants  upon 
certain  bills  of  the  plaintiff's  being  dishonoured, 
telegraphed  th^  dishonour  to  A.,  the  payee,  in 
Scotland,  in  pursuance  of  their  instructions. 
Instead  of  sending  the  message  direct  through 
the  Government  Telegraph  Office,  they  sent  it 
to  G.  and  Co.,  who  transmit  messages  on  more 
favourable  terms  than  the  Government.  G.  and 
Co.,  in  the  ordinary  course  of  their  business, 
when  they  had  only  one  or  two  telegrams  from 
Sydney  for  the  United  Kingdom,  sent  the  mes- 
sage on  to  their  office  in  Melbourne  to  be  sent 
with  other  messages  :— Held  (per  Hargrave  and 
Paucett  JJ.,  Martin  C.J.  dissentiente,)  that  the 
defendants  were  responsible  for  the  publication 
in  Melbourne,  and  that  it  was  outside  the  pri- 
vUege.     Tobin  v.  City  Bank,  S.C.R.  N.S.  267. 
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Banker's  Letter  to  Customer — Misrepresenta- 
tion— Bona  fides."] — A.  gave  note  to  B.,  payaHe 
at  U.  Bank  at  W.  B.  placed  note  for  oolleotion 
at  G".  branch  of  defendant  bank,  who  forwarded 
it  to  their  branch  at  W.  The  W.  branch 
negligently  presented  it  a  day  too  late  at  the 
U.  Bank,  who,  according  to  custom  of  banks, 
declined  to  pay  it  without  a  fresh  cheque  from 
A.  The  W.  branch  then  wrote  to  B.,  "Note 
dishonoured ;  answer :  overdue. "  A.  sued  the 
bank  for  libel.  The  judge  at  the  trial  held  the 
letter  not  privileged.  A  verdict  being  obtained 
by  the  plaintiff,  the  bank  moved  to  set  it  aside  : 
— Held,  that  the  branches  must  be  considered 
as  one  bank,  and  that  the  letter  to  a  customer 
was  fyrimd  facie  privileged.  But  held,  that  the 
privilege  did  not  protect  the  misrepresentation, 
and  new  trial  refused.  Quaere,  how  far  the 
direction  "payable  at  W.,"  if  written  in 
the  margin  is  a  material  part  of  the  note. 
M'Nickle  v.  Bank  of  New  South  Wales,  2  N.S.W. 
L.R.  7. 

Corresponding  Interest.} — A.  had  insured  his 
goods  and  premises  in  a  company  of  which  B. 
was  the  agent.  C.  was  a  creditor  of  A.,  and 
held  a  bill  of  sale  over  his  goods  and  premises. 
The  premises  were  burnt  down.  C.  not  wishing 
the  insurance  money  to  pass  through  B.'s  hands, 
uttered  slanderous  words  of  him  to  A.  and 
others  interested  in  the  money.  At  the 
trial,  of  the  action  B.  v.  C.  for  the  slander, 
C.  disclaimed  any  imputation  against  B.'s 
solvency  or  honesty.  The  judge  directed 
the  jury  that  the  occasion  was  not 
privileged.  Verdict  for  B.  C.  moved  for 
a  new  trial : — Held,  that  the  occasion  was 
privileged.  Held,  also,  by  Martin  C.J.  and 
Manning  J.,  that  as  C.  admitted  substantially 
that  the  imputation  was  unfounded,  there 
could  not  have  been  hona  fides,  and  that  there- 
fore it  was  useless  to  grant  a,  new  trial.  But 
held  by  Windeyer  J.  dissentiente,  that  the 
question  of  hona  fides  was  one  for  the  jury,  and 
that,  therefore,  C.  was  entitled  to  a  new  trial. 
Blackham  v.  Pugh  (2  C.B.  611 ;  15  L.J.  C.P. 
390),  and  Harrison  w.  Bush  (El.  &  Bl.  343  ;  25 
L.J.  Q.B.  25;  1  Jur.  N.S.  846),  approved  and 
discussed.    Waughv.  Watson,  2  N.S.W.  L.R.  1. 

Banker  and    Customer — What    amounts    to 
DisJionour.] — A.    deposited    plaintiffs    cheque 


drawn  on  a  bank  at  S.  in  the  defendant's  bank 
at  M.,  for  collection.  The  same  day  the  de- 
fendant's bank  returned  the  cheque  to  A.  wjth 
the  printed  form  "  that  it  had  been  refused 
payment  at  the  place  where  payable.''  The 
cheque,  in  fact,  had  not  left  M.  owing  to  the 
discovery  by  some  other  bank  of  an  irregularity 
in  the  indorsement,  and,  of  course,  had  not 
been  presented.  There  was  no  evidence  of  ma- 
lice. In  an  action  for  the  libel,  plaintiff  reco- 
vered £100 : — Held,  that  there  was  no  privi- 
lege, for,  as  there  had  been  no  presentation, 
there  had  been  no  dishonour  and  no  duty  to 
communicate  to  the  customer.  Browne  v;  Bank 
of  Australasia,  2  N.S.W.  L.R.  325. 

Banker  and  Customer — Endorsement  on  Let- 
ter of  Credit.'] — Plaintiff  received  a  letter 
of  credit  on  defendants'  branch  at  B., 
which  he  handed  over  to  R.,  with  his 
cheque  for  the  amount,  for  presenta- 
tion and  payment.  R.  sent  the  cheque 
and  letter  of  credit  through  his  own  bank  to 
the  defendant's  branch  at  B.  The  letter  of 
credit  was  returned  with  the  endorsement 
"  amount  already  paid  to  payee.''  The  cheque 
was  not  paid.  At  the  time  of  the  presentation 
of  the  letter  of  credit  plaintiff  was  indebted  to 
the  L.  branch  of  the  defendant's  bank  ia  an 
amount  exceeding  the  amount  for  which  the 
letter  of  credit  was  given.  But  no  appropria- 
tion was  in  fact  then  made  of  the  credit  in 
reduction  of  the  plaintiffs  liability  to  the  L. 
branch.  Plaintiff  brought  an  action  for  the 
alleged  libel  endorsed  on  the  letter  of  credit. 
Verdict  for  the  defendants  : — Held,  that  the 
verdict  was  against  the  evidence.  There  being 
no  appropriation  of  the  amount  of  the  letter  of 
credit,  the  statement  endorsed  was  untrue,  and 
was  not  privileged,  and  was  therefore  libellous. 
M'Nickle  v.  Bank  of  New  South  Wales  and 
Browne  v.  The  Bank  of  Australasia  followed. 
Semble,  if  the  appropriation  had  actually  been 
made,  the  bank  would  have  been  entitled  to 
treat  the  amount  of  the  letter  of  credit  as  hav- 
ing been  paid.  Ellis  v.  Bank  of  Australasia, 
3  N.S.W.  L.R.  96. 

Slander  hy  Employer — Privileged  Oecasim.] 
— The  plaintiff  in  an  action  of  defamation  had 
been  employed  l)y  defendant  to  manage  a  store 
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at  G.    Defendant  sold  the  business  to  B. ,  and 
plaintiflf  entered    B.'s  employ.     Plaintiff  sent 
defendant  an  account  of  the  business  done  up  to 
the  time  of  the  sale  to  B.     Defendant  wrote  to 
B.   and  to  the  plaintiff  saying  that  the  account 
was  unsatisfactory.      These  letters    were  not 
libellous.      Plaintiff  replied    that    defendant's 
letter  amounted  to  a  charge  of  dishonesty  ;  and 
asking  defendant  to  come  to  G.  and  examine 
the  books.      Defendant  went  to  G.  and  saw  B. 
at  the  store  ;  he  called  plaintiff  forward.  Plain- 
tiff said,   referring  to  the  construction  to  be 
placed  on  defendant's  letter  to  B.,  "B.  could 
only  infer  that  I  was  a  rogue  and  a  swindler." 
Defendant  replied,    B.   being    present,     "My 
letter  did  not  imply  that  you  were  a  rogue  and 
a  swindler,  but  it  the  cap  fits  you  can  wear  it." 
Defendant  then  brought  the  account  books  and 
said,  "  The  statements  in  my  letters  are  facts  ; 
one  of  three  things  is  the  case — my  goods  were 
either  stolen,  given  away,  or  the  money  pock- 
eted."     These  were  the  slanders  laid  in  the 
declaration  : — Held,  that  the  words  were  ut- 
tered on  a  privileged  occasion.     Byan  y.  New- 
man,  3  N.S.W.  L.R.  309. 


(ii.)  Matters  0/  Public  Iiiterest. 

Newspaper  Article — Evidence.]  The  proprie- 
tors of  a  newspaper  have  no  special  privileges 
beyond  those  which  every  member  of  the 
community  possesses  in  commenting  upon  public 
men  and  public  matters  ;  if  in  the  course  of 
such  comments  they  make  statements  of  a  de- 
famatory nature  which  are  untrue,  they  are  not 
protected  by  proving  that  what  they  pxiblished 
was  honA  fide  believed  by  them  to  be  true. 
Defamation  :  The  defendants,  newspaper  pro- 
prietors, sent  a  reporter  at  the  special  request 
of  the  plaintiff,  to  inspect  and  report  upon  an 
institution  established  by  the  plaintiff  for  the 
training  of  boys  to  handicrafts,  and  chiefly 
supported  by  collections  made  from  the  public 
by  the  plaintiff's  wife.  The  reporter,  arriving 
during  the  absence  of  the  plaintiff  and  his  wife, 
questioned  the  boys  then  at  the  institution,  and 
took  down  their  answers  ;  he  also  examined  a 
boy  who  had  been  there,  but  had  left  the  insti- 
tution. The  defendants  published  what  their 
reporter  had  seen  and  heard  from  the  boys, 
with  comments,  which  statements  and  comments 


contained  defamatory  matter.      This  was   the 
libel  complained  of  in  the  first  count  of  the  de- 
claration. The  Government, after  theappearance 
of  the  article,  sent  a  medical  officer  and  a  police 
constable  to  the  institution,  and  they  each  made 
a  report  to  the  Government.      The  defendants 
thereupon  wrote  in  their  newspaper: — "We 
have  had  an  opportunity  of  perusing  the  reports 
sent  in  to  the  Government    .     .     .     after  the 
article  exposing  the  institution  had  appeared, 
and  the  documents  more  than  corroborate  the 
statements  made  by  our  reporter;"  then  follow 
extracts  purporting  to  be  from  these  reports. 
This  was  the  libel  charged  in  the  second  coimt. 
The  defendants  pleaded  not  guilty,  and  that  the 
statements  made  were  true  and  for  the  public 
benefit.     Verdict  for  the  plaintiff.     On  motion 
for  a  rule  nisi  for  a  new  trial : — Held,   per 
Martin  C.J.  and  Innes  J.       1.  That  there  was 
nothing  in  the  position  of  the  defendants  as 
newspaper  proprietors,  nor  in  the  circumstances 
in  which  the  articles  came  to  be  written,  which 
excused  the  publication  of  defamatory  matter 
which  turned  out  to  be  untrue.      2.  That  the 
reports  of  the  Government  medical  officer  and 
constable,  tendered  in  evidence  by  the  defend- 
ants, were  rightly  rejected.     Per  Faueett  J. — 
1.  That  although  the  defendants  as  newspaper 
proprietors  had  no  privilege  beyond  what  was 
possessed  by  any  member  of  the  public,  yet  the 
defendants  having  been  specially  asked  by  the 
plaintiff  to  visit  and  report  upon  the  institution, 
the  occasion  of  publishing  the  article  was  such 
as  primd  facie  to  repel  the   presumption   of 
malice,  and  was  therefore  privileged.     2.  That 
the  publication  of  statements  made  by  persons 
not  then  in  the  institution,  did  not  come  within 
the  privilege,  there  being  no  invitation  to  ex- 
amine persons  outside  the  institution.     3.  That 
there  ought  to  be  a  rule  on  the  ground  that 
the  evidence  on  the  reports  to  the  Government 
was  wrongly  rejected.    Rule  refused.    Andei-- 
son  V.  Fairfax,  4  N.S.W.  L.R.  183. 


IV.  Practice  and  Pkocedure  in  Actions. 

Libel  —  Practice  —  Particulars.]  —  Where  a 
declaration  in  libel  sets  out  the  alleged  libel  at 
length,  the  plaintiff  cannot  be  called  upon  to 
specify,  by  amendment  of  his  declaration,  what 
parts  he  complains  of  as  libellous,  or  to  distin- 
guish that  which  he  complains  of  as  affecting  his 
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private  character  from  that  which  he  complains 
of  as  aflfecting  him  in  any  public  capacity,  which 
he  may  happen  to  fill.  Buchanan  v.  Fairfax,  1 
S.C.B.  133. 

Particulars  in  Slander  Action.] — In  an  action 
of  slander,  the  Court  ordered  the  plaintiff  to 
give  particulars  of  the  places  where,  and  of  the 
time  or  times  when  the  words  complained  of 
were  spoken.     Aaron  v.  OUmore,  8  S.C.R.  83. 

Slandei — Province  of  Jury. 1 — In  an  action  for 
slander  in  a  District  Court,  the  judge  told  the 
jury  that  if  they  believed  that  the  defendant 
•used  the  language  complained  of,  or  language  to 
the  same  purport  and  effect,  the  plaintiff  should 
have  a  verdict : — Held,  that  such  direction  was 
wrong.  The  District  Court  judge  ruled  that  the 
word  "robbed"  imputed  an  indictable  offence: — 
Held  (per  Martin  C.J.  and  Hargrave  J., 
Manning  J.  dissentiente),  that  it  ought  to  have 
been  left  to  the  jury  to  say  whether  the  word, 
in  the  sense  in  which  it  was  actually  used, 
imputed  an  indictable  offence.  Sheppard  v. 
Dunn,  1  Knox  486. 


V.  Defamation  Act  (11  Vict.  No.  13). 

(a)  Occasion  of  Slander,  s.  2. 

Slander — Injury    to    Plaintiffs    Character. 1 
The  second  section  of  the  11  Vict.  No.  13  pro- 
vides that,  on  the  trial  of  any  action  for  defa- 
matory   words    not    imputing     an    indictable 
offence,  it  shall  be  competent  to  the  jury  under 
the  plea  of  not  guilty  to  consider  whether  the 
words  complained  of  were  spoken  on  an  occasion 
when  the  plaintiff's  character  was  likely  to  be 
injured  thereby;    and  if  the  jury  shall  be  of 
opinion  that    the  words  were   spoken  on  an 
occasion  when  the  plaintiff's  character  was  not 
likely  to  be  injured  thereby,  to  find  a,  verdict 
for  the  defendant.     In  an  action  for  slander  by 
the  defendant's  wife  imputing  that  the  plaintiff's 
wife  had  committed  adultery  jvith  one  B.,  it 
appeared  that  the  words  complained  of  were 
spoken  when  the  plaintiff's  wife  and  B.   only 
were  present,  who  both  denied  the  truth  of  the 
imputation.     The  jury  having  given  a  verdict 
for  the  plaintiff  with  substantial  damages,  the 
Court  refused  a  new  trial  on  the  grounds  (per 
Stephen  C.J.)  that  though   the    words   com- 


plained of  were  spoken  on  an  occasion  when  the 
plaintiffs  character  was  not  likely  to  be  injured 
thereby,  the  jury  were  at  liberty  by  the  11  Vict. 
No.  13,  sec.  2,  to  bring  in  a  verdict  for  the 
plaintiff  for  nominal  damages,  and  the  Court 
would  not  disturb  it  because  they  had  in  their 
damages  considered  the  insult  and  the  injury  to 
the  plaintiffs  feelings.  Per  Wise  J.,  that 
the  occasion  was  one  when  the  plaintiffs 
character  was  likely  to  be  injured  by  the  words 
complained  of,  and  that  the  verdict  was  right. 
Perry  v.  Hoshings,  4  S.C.R.  124. 


(6)  Defences  under  s.  4. 

Public  Benefit — H'Aai    amounts  io.] — Action 
for  slanderous  words.     The  first  count  of  the 
declaration  alleged  that  the  defendant  spoke  of 
the  plaintiff,  "  You  are  a.  false  swearing  old 
vagabond;  you  robbed  me,  and  you  will  rob 
everybody  you  have  to  do  with ;  you  wUl  rob 
that  man  (meaning  G.B.K.)  before  you  have 
done  with  him.''     A  second  count  alleged  that 
defendant  said  to  the  plaintiff,    "  You  are  a 
false  swearer  and  swindler  ;  you  have  swindled 
me,  and  you  would  swindle  them  too"  (pointing 
to    G.B.K.    and    meaning    G.B.K.    and    his 
brother).      The  plea  to  the  first  count  stated 
that  the  plaintiff  induced  the  defendant  to  lend 
him  his  name  to   a  promissory  note,   on  the 
fraudulent  representation  that  the  plaintiff  had 
goods  in  a  yard  which  were  unencumbered, 
whereas  the  goods  were  then  under  mortgage, 
as  the  plaintiff  knew,  and  that  the  plaintiff  be- 
came insolvent ;  and  the  defendant  had  to  pay 
the  promissory  note,  and  thereby  suffered  loss. 
Averment,  that  after  the  happening  of  the  said 
events,  the  plaintiff  was  about  to  have  pecimiary 
transactions  with  G.B.K.,  that  by  reason  of  the 
facts  stated,  it  was  for  the  public  benefit  that 
the  words  complained  of  should  be  spoken  and 
published.     The  second  plea  as  to  the  words 
"  you  are  a  false  swearing  old  vagabond"  iu  the 
first  count,  and  as  to  the  words  "you  are  a  false 
swearer"  in  the  second,  stated  that  previously 
to  speaking  the  words,  the  plaintiff  had  induced 
the  defendant  to  endorse  a  promissory  note,  and 
had  shown  him  a  roll  of  notes  as  proof  of  his 
ability  to  pay  the  note,  but  the  note  had  not 
been  paid  by  the  plaintiff,  but  the  defendant  had 
been  compelled  to  pay  it,  and  the  plea  further 
alleged  that  the  plaintiff  had  sworn  before  the 
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Commissioner  to  a  different  state  of  facts,  con- 
cluding with  similar  averment  as  to  public 
benefit  as  in  first  count.  Demurrer  and  joinder  : 
— Held,  that  facts  in  pleas  stated  were  in- 
sufficient as  a  justification  as  being  published 
for  the  public  benefit.  Per  Stephen  C.J.  The 
statute  must  be  fairly  construed,  so  as  to  put 
down  slander  whether  true  or  false,  unless  the 
public  generally  who  are  interested  in  the 
publication,  can  be  benefited  thereby.  M' Isaacs 
V.  Robertson,  3  S.C.R.  51. 

Justification — Lapse  of  Time.]— la  an  action 
of  libel,  the  defendant  pleaded  (under  the  11 
Vict.  No.  13,  sec.  4)  the  truth  of  the  facts  alleged 
in  the  libel,  and  that  it  was  for  the  public 
benefit  that  the  matter  complained  of  should 
be  published,  &c.  The  jury  having  found  that 
facts  alleged  in  the  plea  of  justification  were  not 
proved,  and  that  the  publication  was  not  for 
the  public  benefit :— ^Held,  by  Stephen  C.J.  and 
Wise  J.,  that  the  verdict  as  to  the  truth  of  the 
libel  was  examinable  by  the  Court;  but  held  by 
"Wise  J.,  Stephen  J.  disseniiente,  that  the 
verdict  on  the  plea  of  pviblio  benefit  was  not 
examinable, and  ought  to  stand;  and  byHargrave 
J. ,  that  the  verdict  was  right,  and  there  ought 
to  be  no  new  trial,  owing  to  the  long  period  that 
had  elapsed,  which  rendered  a  plea  of  justifica- 
tion for  the  public  benefit  inadmissible  even 
though  the  libel  complained  of  were  true. 
Lang  v.  Fairfax,  4  S.C.R.  268. 

Puhlic  Benefit — Lihel   in    Newspaper — Other 
Articles  admissible  to  show  Motive.] — The  pro- 
prietors of  a  picnic  ground  sued  the  owners  of 
a  newspaper  for  a  libellous  article  reflecting  on 
the    conduct    of    a    picnic     at    the   plaintiff's 
ground.     Two  copies  of   the    newspaper — one 
containing  the  libel  and  another  a  reference  to 
it — were  put  in  by  the  plaintiffs.     Each  copy 
contained  an  article  of  a  sensational  character, 
but  not  referring  in  any  way  to  the  plaintiffs,their 
ground  or  the  libel.    Plaintiffs'  counsel  claimed 
to  comment  on  these  articles  to  show  that  the 
libel,  if  true,  wals  not  printed  for  the  public 
benefit,  but  to  gratify  the  degraded  tastes  of  the 
defendants'     customers  :• — Held     (by     Martin 
C.J.  and  Manning  J.;  Windeyer  J.  disseniiente), 
that  such  comments  were  admissible,  and  that 
the  articles  were  properly  admitted.     Semble, 
(per  Martin  C.J.  and    Manning  J.),  that  to 


render  such  articles  admissible,  they  must 
on  the  face  of  them  show  they  were  written  from 
an  improper  motive.  Moore  v,  liaynes,  2 
N.S.W.  L,R.  327. 

(c)  Practice  under  s.  14. 

District  Courts  Act,  s.  SI— Insolvent  Act, 
5  Vict.  No.  11— Insolvency  oj  Defendant.]— 
After  judgment  in  an  action  of  slander,  the  de- 
fendant became  insolvent.  The  District  Court 
judge  having,  after  the  insolvency,  ordered  a 
ca.  sa.  to  issue  against  him,  on  the  grounds  that 
he  had  "means"  whereby  he  could  satisfy  the 
judgment  within  the  87th  section  of  the  District 
Courts  Act,  the  Court  (Hargrave  J.  disseniiente) 
granted  a  prohibition,  on  the  ground  that  there 
was  no  evidence  before  the  District  Court  judge 
that  the  defendant  had  such  means.  It  is  not 
necessary  to  make  the  Registrar  of  the  Court  a 
party  to  the  rule  for  a  prohibition.  The  30th 
section  of  the  Insolvent  Act  (15  Vict.  No.  17), 
enacts  that  the  farther  execution  of  any  judg- 
ment or  process  against  the  person  or  estate  of 
any  insolvent,  shall,  "  after  the  lodging  of  the 
order  for  sequestration,  be  stayed."  The  14th 
section  of  the  Defamation  Act  (11  Vict.  No.  13) 
enacts  that  no  law  for  the  relief  of  insolvent 
debtors  "shall  extend  or  be  construed  to  extend 
to  affect  or  discharge  from  his  liability  any 
person  who  shall  be  indebted  for  any  penalty, 
damages,  or  costs  adjudged  against  him  in  any 
proceeding,  either  civil  or  criminal,  for  the 
printuig  or  publishing  of  any  blasphemous, 
seditious,  or  defamatory  words  or  libel." 
Semble  (per  Stephen  C.J.),  that  the  latter  sec- 
tion does  not  repeal  the  former,  and  that  under 
the  above  circumstances  the  defendant  could 
not  be  arrested.    Mx parte  Gee,  6  S.C.R.  355. 

Non-payment  oJ  Costs  by  Plaintiff.]— Under 
the  sec.  14  of  the  Defamation  Act  (11  Vict.  No. 
13)  a  plaintiff,  who  has  failed  in  an  action  for 
libel,  cannot  be  detained  in  prison  for  the  costs 
after  the  sequestration  of  his  estate.  Echford 
V.  ScUley,  10  S.C.R.  79. 

Imprisonment  and  Sequestration  for  non-pay- 
ment ofDamaf/es  and  Costs — Proof  of  Debt.]— 
InreDibbs,exparteShepherd,2'N.S.'W.  L.R.  10. 

VI.  Criminal  Proceedings. 
Motion  for  Rule  for  a  Criminal  Information 
— Libel  on  Private  Person.] — Where  the  def en- 
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dant  sent  by  post  to  a  person  en 
mercantile  pursuits,  and  not  occupying  any 
public  position,  a  letter  containing  a  libel  on 
him  couched  in  gross  and  most  offensive  terms, 
and  calculated  to  cause  a  breach  of  the  peace, 
the  Court  discharged  a  rule  for  a  criminal  in- 
formation on  condition  that  the  defendant  paid 
the  costs  of  the  motion,  if.  v.  Cecil,  4  S.C.R. 
323. 


DIRECTOBr— See  Company. 


DEMURRER — See  Practice  and  Pleading. 


DENIZATION. 
Statutes-l—Q Geo.  IV.  No.  6;  39  Vict.  No.  19. 


DEODANDS. 
Statute[Deodands  Abolition).] — 13  Vict.  No.  18. 


DEPOSITIONS— fi^ee  Criminal   Law— Evi- 
dence. 


DESERTION. 

0/  Wives  and  Children.} — See  Husband  and 
Wife. 

F7-om  Ship.] — See  Shipping. 


DESIGNS  OF  TOWNS  AND  VILLAGES. 
Statute.]— 4:5  Vict.  No.  9. 


DESTITUTE  CHILDREN. 
Stattites.]— 20  Vict.  No.  19;  27  Vict.  No.  16. 


DETINUE. 

Distinction  between  Detinue  and  Trover.] — See 
Talbettv.  Chry stall,  1  S.C.R.  86. 

Of  Title  Deeds.]— See  Deeds. 


DEVISE— fi'ee  Will. 


DISCOVERY— 5'ee  Practice. 


DISEASES  (ANIMALS). 

Statutes.] — 

17  Vict.  No.  27  {Scab  Act). 

30  Vict.  No.  16  {Diseases  in  Sheep). 

35  Vict.  No.  6  (Imported  Stock). 

41  Vict.  No.  19  {Sheep  Amendment  Act). 

45  Vict.  No.  5  {Sheep — Further  Amend- 
ment Act). 


DISEASES  (INFECTIOUS)  ACT— 45  Vict. 
No.  25. 


DISTILLATION. 
Statutes.]— \Z  Vict.  No.  26 

13  Vict.  No.  27 

14  Vict.  No.  22 
16  Vict.  No.  45 


{0/ Spirits.) 


Distilled  Brandy    {Colonial),   Sale   of.] — See 
Colonial  Brandt  Sale. 

Statute.]~15  Vict.  No.  11. 


DISTRESS— iSee  Landlord  and  Tenant— 
Impounding. 


DISTRIBUTIONS  (Statute  op)— See  Will. 


DISTRICT  COURT. 

Statutes.] — 

22  Viot.  No.  18. 

22  Vict.  No.  25. 

23  Viot.  No.  1  {Judge). 
29  Vict.  No.  11. 
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30  Vict.  No.  9  (JtidgeB). 

34  Viet.  No.  3  ( Unclaimed  Money). 

44  Vict.  No.  30  (Appeal). 

46  Vict.  No.  16  (Judges). 

48  Vict.  No.  7  (Amendment  Act  of  1884). 

I.  Jurisdiction, 
(q)  Amount. 
(6)  Residence  of  Defendant. 

(c)  Title  to  Land. 

(d)  Partnership. 

(e)  Generally. 

II.  Special  Defences. 
III.  Amendment. 
rv.  Notice  pok  a  Jury. 
V.  Summoning  or  Jury — And  see  Jury. 
VI.  Examination  de  bene  esse. 
Vn.  Postponement  of  Trial. 
VIII.  Verdict,  Judgment,  and  Execution. 
IX.  Mandamus  and  Prohibition. 
X.  New  Trial. 
XL  Appeal. 
XII.  Removal  op  Causes.. 

XIII.  Supreme  Court  Issues. 

XIV.  Costs — and  for  Taxation  of  Costs  see 

Attorney  and  Solicitor. 

I.  Jurisdiction. 
(a)  Amount. 

Action  for  Instalment  of  Note  for  £300.] — In 
a  District  Court  action  for  £25,  first  instalment 
of  a  sum  of  £500  for  which  defendant  had  given 
his  promissory  note,  defendant  pleaded  that 
he  was  drunk  when  he  made  the  note;  and 
judgment  was  given  for  the  defendant.  After- 
wards the  plaintLflf  sued  the  defendant  in  the 
Supreme  Court  for  another  instalment  of  the 
same  £500 — Plea  (inter  alia):  Estoppel  by 
District  Court  judgment : — Held,  that  as  to  the 
action  in  the  District  Court,  that  Court  had 
complete  jurisdiction,    although  the  cause  of 


action  arose  out  of  a  document  for  a  much 
larger  sum.  The  District  Court  had  jurisdiction, 
to  decide  whether  the  note  (though  for  £500); 
was  given  under  circumstances  set  forth  in  the 
plea  to  the  plaint.  But  to  hold  that  judgment, 
to  operate  as  an  estoppel  would  be,  in  effect,  to^ 
give  jurisdiction  to  the  District  Court  to  an 
extent  of  over  £200.  Godwin  v.  Cashion, 
1  S.C.R.  N.S.  165. 


(5)  JResidence  of  Defendant. 

Evidence.] — On  motion  for  a  prohibition  to> 
the  judge  of  the  Maitland  District  Court,  it 
appeared  on  the  affidavit  of  the  attorney  for  the 
applicant  that  his  client,  the  defendant,   had 
been  described  both  in  the  summons  and  the 
plaint  (the  cause  of  action  being  for  the  board 
and  education  of  the  defendant's  daughter  at 
Maitland),   as  residing  at  a  place  out  of  the 
district,  that  when  the  cause  was  called  on,  the 
attorney,  as  amicus  curice,  objected  that  it  ap- 
peared from  the  record  that  the  judge  had  no 
jurisdiction,  but  the  objection  being  overruled, 
he  gave   notice  of  appeal,  that  the  case  was. 
then  heard,  he  taking  no  further  part  in  it,  and 
a  verdict  was  found  for  the  plaintiffe.     The. 
affidavit  negatived  any  evidence  of  a  written 
undertaking  to  pay  within  the  district,   and 
stated  that  the  judge  at  the  trial  asked  one  of 
the  plaintiffs  where  the  defendant  resided,  and 
was  informed  "  at  the  Namoi  River"  (out  of  th^ 
district);   and    further,    "that  the  defendant 
verbally  agreed  for  the  schooling  of  his  daughter 
at  Maitland."      The  affidavit   further  stated 
that  the  defendant  had  never  resided  within  the 
district.     No  affidavit  was  filed  on  behalf  of  the 
plaintiffs  : — Held,  per   Stephen  C.J.,  that  the 
want  of  jurisdiction  was  ^rmd/acje  established 
by  the  plaint   and  summons.      Per  Wise  J. 
That  the  objection  to  the  hearing  the  case  was 
premature,  and  was  properly  overruled,  but  that 
it  was  shown,  by  the  evidence  afterwards  re- 
ceived, that  the  court  had  no  jurisdiction.      A 
prohibition  was  granted.      Ex  parte  Grover,  1 
S.C.R.  168. 

Waiver.] — A  prohibition  will  lie  whether 
before  or  after  judgment  or  even  after  execu- 
tion. But  where  the  objection  is  not  to  the 
subject  matter  of  the  action,  but  to  the 
jurisdiction    of    a    District    Court    over    the 
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•defendant  by  reason  of  his  residence  beyond  the 
district,  such  objection  may  be  waived  by  his 
submitting  to  the  jurisdiction,  or  by  delay. 
Where  the  defendant  takes  the  objection  before 
the  District  Court,  and  gives  evidence  to  sus- 
tain it,  which  evidence  is  contradicted,  the 
decision  of  the  judge  cannot  be  reviewed  by 
the  Supreme  Court  on  fresh  evidence.  Rule, 
therefore,  discharged.  Turner  v.  Nicholson,  1 
S.C.R.  171  (innotis). 

Non-Residence  Known  to  Plaintiff— Prohibi- 
tion.}— The  defendant  was  the  owner  of  the  H. 
station,  which  was  situate  within  the  jurisdic- 
-tion  of  the  District  Court  of  Hay,  and  was 
managed  for  him  by  a  superintendent,  and  he 
had  been  on  the  station  for  some  time  in  De- 
cember 1860,  or  January  1861.  Goods  having 
been  supplied  by  the  plaintiff  from  his  store  at 
Hay  to  the  defendant,  he  sued  him  for  them  in 
-the  District  Court  of  Hay,  the  first  item  in  the 
particulars  attached  to  the  plaint  being  dated 
"1862,  8th  May":— Held,  in  the  absence  of 
other  evidence,  that  the  defendant  was  not 
resident  within  the  jurisdiction  of  the  District 
Court  of  Hay ;  and  the  plaintiff  having  ob- 
tained judgment  in  the  District  Court  of  Hay, 
a  prohibition  was  granted.  The  affidavit  upon 
which  the  rule  nisi  was  granted  being  entitled 
in  the  District  Court,  and  in  the  cause  there, 
■and  sworn  in  Melbourne  before  a  commissioner 
■of  the  Supreme  Court  of  New  South  Wales, 
was  ordered  to  be  amended  under  12  Vict. 
No.  1,  sec.  3.  The  defendant's  affidavit  showed 
-that  he  had  never  heard  of  the  case  untU  after 
judgment ;  that  he  had  a  defence  on  the  merits, 
and  that  the  plaintiff's  attorney  knew  that  the 
defendant  resided  in  Melbourne  only.  The 
prohibition  was  therefore  granted,  with  costs. 
Mx parte  Pollard,  2  S.C.R.  192. 

What  Amounts  to  Residence — Candidate  for 
Parliament.]  —  The  defendant,  residing  and 
carrying  on  business  in  S.,  but  who  had  con- 
-tracted  a  debt  while  living  temporarily  at  A., 
was  sued  for  the  amount  in  the  District  Court 
of  A.,  he  being  described  in  the  plaint  and 
summons  as  being  of  S. : — Held,  that  the  defen- 
dant could' at  once  apply  for  a  prohibition,  and 
was  not  bound  first  to  raise  the  objection 
in  the  District  Court  when  he  was  sued. 
The  sixth  section  of  the  District  Courts  Act 


enacts  that  "if  any  party,  after  having  in  one 
place  contracted  a  debt  or  become  liable  for  any 
damages  recoverable  in  any  District  Court, 
shall,  by  removal,  become  resident  within  the 
jurisdiction  of  any  other  such  Court,  &c."  he 
may  be  sued  in  "the  Court  holden  for  the 
district  within  the  jurisdiction  of  which  such 
debt  or  liability  for  damages  arose  " : — Held, 
that  a  District  Court  has  no  jurisdiction  under 
this  section  in  respect  of  the  contracting  of  a 
debt  within  the  creditor's  district,  unless  the 
defendant  at  that  time  resided  in  that  district. 
The  defendant,  it  appeared,  remained  at  it  for 
six  weeks,  having  visited  the  place  for  the  pur- 
pose of  contesting  an  election  : — Held,  that  he 
had  not  become  resident  there  within  the  mean- 
ing of  the  sixth  section.  Ex  parte  Asher,  4 
S.C.R.  71. 

Residence  of  Contractor.'] — The  defendant  was 
a  contractor  for  building  a  bridge  at  A.,  where 
he  had  slept  for  two  or  three  months,  but  he 
ordinarily  lived  in  S. : — Held,  that  he  was  not 
resident  at  A.  within  the  meaning  of  the  fifth 
section  of  the  District  Courts  Act.  Ex  parts 
Baillie,  5  S.C.R.  17. 

Residence  of  Squatter — IVohibition — Delay.]— 
B.  was  the  owner  of  M.  station  in  G.  district, 
and  visited  it  every  year  for  two  or  three 
months  at  shearing-time.  In  the  winter  of 
1875,  he  went  there  and  remained  until  the 
winter,  of  1876,  but  left  a  month  before  certain 
trespasses,  for  which  he  was  sued  in  the  District 
Court  at  G. ,  were  committed,  and  had  not  since 
returned.  His  son  was  living  at  the  station  and 
managing  it  for  him.  B.  had  lived  for  thirty- 
four  years,  and  was  still  living,  with  his  wife 
and  family  at  Sydney.  The  plaint  in  the  Dis- 
trict Court  at  6.  dame  on  for  hearing  on  the  1st 
February,  when  B.  objected  to  the  jurisdiction 
on  the  ground  that  he  was  resident  in  Sydney, 
and  not  at  M.  The  District  Court  judge  held 
that  he  had  jurisdiction,  but  adjourned  the  case 
till  the  next  sittings,  on  the  19th  June,  to  enable 
B.  to  apply  to  the  Supreme  Court.  On  th6 11th 
June,  B.  obtained  a  rule  nisi  for  a  prohibition 
returnable  on  the  19th,  and  on  that  day  it 
came  on  for  argument : — Held  (per  Hargrave 
and  Faucett  JJ.  ;  dissentiente  Martin  C.J.)i 
thatB.  was  "resident"  within  the  G.  district 
for  the  purposes  of  the  District  Courts  Act  of 
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1858,  s.  5  : —  Held,  also  {dissentienie  Martin 
C.J.),  that  the  application  for  a  prohibition 
under  these  circumstances  ought  to  have  been 
made  within  a  reasonable  time,  and  that  B.  was 
precluded  by  his  delay  in  making  the  applica- 
tion.    Exparte  Broughton,  Knox  189. 

Residence  in  more  than  one  District.} — A  defen- 
dant may,  for  the  purposes  of  the  Pistrict  Courts 
Act,  be  a  resident  in  two  or  more  districts.  Ex 
parte  McJSvoy  (No.  1),  7  S.C.R.  145. 

Objection  too  late — Delay.'] — The  summons  in 
an  action  in  the  District  Court  of  G.  was  served 
on  the  defendant  in  the  colony  of  Victoria, 
where  he  resided  in  June,  1878.  His  attorney 
attended  the  Court  to  apply  for  a  postponement, 
but  before  he  could  do  so  the  judge  had  con- 
tinued it  to  the  next  Court.  Subsequently  the 
defendant  was  in  G.  and  had  a  conversation 
with  the  plaintiff's  attorney  about  the  action. 
He  did  not  object  to  the  jurisdiction,  and 
expressed  an  intention  of  defending  the  case  on 
the  merits.  On  the  19th  of  November  the  case 
came  on,  and  a  verdict  was  given  for  the 
plaintiffs,  no  one  appearing  for  the  defendant 
or  objecting  on  his  behalf  to  the  jurisdiction. 
On  the  13th  of  December  he  applied  for  a  rule 
nisi  for  a  prohibition,  which  was  granted  and 
made  returnable  the  first  day  of  the  March 
Term  1879  : — Held,  that  the  defendant  had  lost 
his  right  to  a  prohibition  by  his  delay.  JEkc  parte 
M'Evoy  (No.  3),  2  S.C.R.  N.S.  67. 

(c)  Title  to  Land. 

Trespass — Impounding.] — In  a  District  Court 
action  for  breaking  and  entering  the  plaiutifPs 
close,  and  seizing  and  impoimding  his  sheep, 
the  defendants  set  up  a  title  to  the  land,  and 
objected  to  the  jurisdiction.  The  judge  allowed 
the  case  to  go  to  the  jury  on  the  question  of 
damages  for  wrongful  seizure  and  for  the  pound 
fees  : — Held,  that  a  question  of  title  arose  in  the 
action,  and  that  the  judge  ought  not  to  have 
proceeded  in  the  action.  Ex  parte  Farelly,  7 
S.C.R.  227. 

Free  Selection.]— %ec.  7  of  the  District  Courts 
Act  of  1858  provides  that  no  District  Court 
shall  have  cognizance  of  any  action  in  which 
the  title  to  land  shall  be  in  question : — Held, 
that  in  order  to  oust  the  jurisdiction  of  the 


District  Court,  the  plaintiff's  title  must  be 
actually  and  honA  fide  in  dispute.  And  where 
previously  to  an  action  of  trespass  to  land,  the 
defendant  (a  Crown  lessee)  had  fop  four  years 
acquiesced  in  the  title  of  the  plaintiff  (a  free 
selector)  to  the  land  in  question,  but  at  the  trial 
endeavoured  to  make  him  prove  it  in  order,  by 
raising  the  question,  to  oust  the  jurisdiction — 
the  District  Court  had  jurisdiction,  as  the 
plaintiff's  title  was  not  bond,  fide  in  dispute. 
Per  Hargrave  J.  A  conditional  purchaser's  right 
of  occupying  his  selection  before  grant  issued  to 
him  is  not  a  title  in  the  technical  sense  used  in 
the  7th  section  ;  and  although  he  is  compellable 
to  show  his  parliamentary  right  to  occupy,  he 
may  do  this  in  the  District  Court.  Ex  parte 
M'Evoy  (No.  2),  8  S.C.R.  16.     • 

Lessor  and  Lessee.] — N.  executed  in  1861 
a  voluntary  settlement  of  certain  property  to 
trustees  for  the  benefit  of  his  wife.  Afterwards 
he  leased  part  of  the  property  by  deed  for  a 
term  unexpired  to  Y.,  who  entered  on  posses- 
sion. But  the  wife  alone  received  the  rent,  and 
gave  receipts  in  her  own  name.  She  died  in 
1866,  having  devised  the  property  for  the  benefit 
of  her  children.  After  her  death  the  trustees 
under  her  wUl  received  one  half-year's  rent. 
The  trustees  sued  Y.  in  the  District  Court  for 
use  and  occupation.  Y.  pleaded  that  the  Court 
had  no  jurisdiction,  because  title  to  the  land  was 
bond  fide  in  question,  and  that  he  held  under 
the  lease  from  N.  and  not  otherwise.  The 
District  Court  judge  rejected  evidence  of  the 
lease,  and  on  proof  of  the  payments  to  Mrs.  N. 
and  her  trustees  he  ruled  that  that  title  was  not 
bond  fide  in  question,  and  gave  a  verdict  for  the 
plaintiffs : — Held,  that  the  prohibition  must  go, 
as  title  to  land  was  bond  fide  in  question. 
The  settlement  conveyed  to  the  trustees,  and 
not  to  his  wife ;  besides  it  was  got  rid'  of 
by  the  lease.  The  payments  of  rent  may 
have  been  made  by  mistake.  Held,  also, 
that  on  an  application  for  a  prohibition  to  a 
District  Court,  on  the  ground  that  title  to  lands 
is  in  question,  and  that  such  Court  has  no 
jurisdiction,  no  evidence  as  to  the  title  can  be 
received  except  such  as  was  given  in  the 
District  Court.    Exparte  Yeomans,  8  S.C.R.  93. 

Trespass — Reversion.] — C.  brought  an  action 
in  the  District  Court  for  trespass  to  certain  land 


L  2 


295 


DISTRICT  COURT. 


296 


to  which  he  claimed  to  be  entitled  in  reversion. 
The  defendant  gave  a  notice  of  defence  that  the 
said  lands,  or  the  reversion  thereof,  were  not 
the  plaintiffs,  as  alleged.  Thereupon  C.  gave 
notice  of  discontinuance,  but  the  defendant 
obtained  an  order  from  the  judge  of  the  District 
Court  for  payment  of  his  costs  up  to  the  date  of 
the  notice  of  discontinuance : — Held  (Fauoett  J. 
diasentiente),  that  the  judge  had  no  power  to 
make  the  order,  as  the  allegation  of  the 
plaintiffs  title  on  the  face  of  the  plaint  ousted 
the  jurisdiction  of  the  court  ab  initio: — Held 
{pe7-  curiam),  that  notices  of  defence,  not  re- 
quired by  the  Statute,  are  not  pleas  in  the 
technical  sense  of  the  term.  Ex  parte  Charlton, 
8  S.C.R.  158. 

Trespass.] — Plaintiff  brought  an  action  in  a 
District  Court  for  trespass  to  the  banks  of  a 
water-race  constructed  under  the  Goldfields 
Act  1861  (25  Vict.  No.  4):— Held,  that  the  title 
to  land  was  not  in  question.  Du  Faur  v. 
Nicholls,  8.M.B.  9th  September,  1876. 

Injury  to  Houses.} — The  plaintiff  brought  an 
action  in  the  District  Court  for  injury  caused  to 
"certain  houses  and  premises  of  the  plaintiff' 
by  a  balloon  let  off  by  the  defendant.  The 
defendant  pleaded,  among  other  defences,  not 
possessed.  Evidence  was  given  which  showed 
that  the  plaintiff  was  entitled  to  the  houses 
injured,  in  reversion,  but  was  not  in  actual 
possession.  The  District  Court  judge  non- 
suited the  plaintiff.  A  prohibition,  moved  for 
on  the  ground  that  the  judge  had  no  jurisdiction 
to  nonsuit,  inasmuch  as  title  to  land  came  in 
question,  was  refused.  Ex  parte  Whiting,  1 
S.C.R.  N.S.  162. 

Bond  fide  Claim.'] — The  Court  will  review  the 
decision  of  a  District  Court  judge  on  the  bona 
fides  of  a  claim  putting  title  to  land  in  question. 
Ek parte  Forlonge,  2  S.C.R.  N.S.  28. 

Right-of-way — User.] — An  action  in  which  the 
existence  of  »  right-of-way,  acquired  by  the 
public  by  user,  is  in  question,  cannot  be  tried 
in  the  District  Court.  A  claim  which  involves 
such  a  right  is  a  question  of  title  to  land. 
(Manning  J.  dissentiente.)  Ex  parte  M'Oregor, 
2N.S.W.  L.R.  45. 


(d)  Partnership  {under  s.  8). 

Mmt  he  Closed.] — The  8th  section  of  the  Dis- 
trict Courts  Act  does  not  give  jurisdiction  over 
partnership  accounts  until  the  partnership  is 
closed.  In  an  action  for  the  balance  of  a  partner- 
ship account,  it  appeared  that  the  balance  had 
not  been  struck,  and  the  judge  gave  a  verdict 
for  the  defendant,  with  costs: — Held,  that  as 
the  judge  had  no  jurisdiction  he  could  give  no 
verdict  and  award  no  costs.  Ex  parte  Lawry, 
7  S.C.R.  183. 

The  plaintiff  must  show  on  the  face  of  the 
plaint  that  he  is  going  for  an  unascertained 
balance  of  a  partnership  account.  Wyse  v. 
Heggarty,  3  S.C.R.  175.  See  infra  HI. 
Amendment. 


(e)  Generally. 

May  he  Ousted.] — Where  an  action  in  trespass 
and  case  had  been  brought  against  a  magistrate 
for  a  certain  thing  done  in  the  execution  of  his 
duty,  and  the  defendant  within  six  days  of  the 
service  of  summons,  served  on  the  plaintiff  a 
notice  under  sec.  10  of  11  &  12  Vict.  c.  44 
(Jervis'  Act),  that  he  objected  to  being  sued  in 
the  District  Court : — Held,  that  the  jurisdiction 
was  ousted  by  such  notice.  Ex  parte  Solding 
(in  Chambers),  3  S.C.R.  370. 

Case  Struck  Out.] — When,  upon  the  plaintiff 
not  appearing,  a  case  is  struck  out  under  the 
63rd  section  of  the  District  Courts  Act,  the 
action  is  at  an  end,  and  a  District  Court 
judge  has  no  jurisdiction  to  restore  to  the  list 
a  case  so  struck  out.  Ex  parte  Bradley,  4 
S.C.R.  304. 

[Note. — But  see  District  Courts  Act  Amend- 
ment Act  1884  (48  Vict.  No.  7).] 

Service  of  Summons — Discretion  of  Judge.] — 
The  64th  section  of  the  District  Courts  Act  pro- 
vides that  if  the  defendant  shall  not  appear, 
"the  judge,  upon  due  proof  of  service  of  the 
summons,  may  proceed  to  the  trial  of  the 
cause": — Held,  that  the  mode  and  sufficiency 
of  the  proof  of  the  service  of  the  summons  is  in 
the  discretion  of  the  District  Court  judge ;  and 
the  Court  on  appeal  will  not  interfere  with  the 
exercise  of  that  discretion  by  prohibition.  & 
parte  Hickey,  4  S.C.R.  23. 
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But  where,  the  defendant  not  appearing,  a 
verdict  is  given  for  the  plaintiff,  without  any 
evidence  being  offered  of  service  of  the  sum- 
mons, prohibition  will  lie.  Sec.  64  of  the 
District  Courts  Act  must  be  complied  with. 
Ex  parte  Buchiell,  6  S.C.R.  96. 

Service  of  8ummons.'\ — In  an  action  in  a  Dis- 
trict Court,  the  summons,  by  the  instruction  of 
the  defendant,  was  served  on  his  attorney,  who 
accepted  service  thereof.  When  the  case  was 
called  on  the  defendant  did  not  appear,  nor  was 
he  represented.  The  judge,  being  informed  of 
the  mode  of  service,  proceeded  to  hear  the 
plaintiff's  case,  and  decided  in  his  favour : — 
Held,  that  the  District  Court  judge  had  juris- 
diction to  hear  the  case,  the  service  on  the 
attorney,  lq  accordance  with  the  defendant's 
instructions,  being  equivalent  to  personal  ser- 
vice.    ExpaHe  Abercrombie,  11  S.C.R.  329. 

Objection  to  at  Searing — IVaiver,] — If  a 
defendant  merely  appears  before  the  judge  and 
takes  objection  to  the  jurisdiction  of  the  Court, 
he  does  what  is  equivalent  to  pleading  in 
abatement;  but  if  he  enters  into  evidence 
and  is  beaten  on  the  facts,  he  is  concluded  by 
the  decision  of  the  court  below.  Ex  parte 
Baillie,  5  S.C.R.  17. 

Disqualijication  of  Judge.] — See  Judge. 

II.  Special  DEFENCBa. 

Statute  of  Frauds.} — The  plaintiff  sued  in  a 
District  Court  for  the  price  of  an  interest  in 
land.  The  defendant  had  not  given  the  notice 
required  by  District  Courts  Act,  sec.  59,  of  his 
intention  to  set  up  the  Statute  of  Frauds  ;  but 
at  the  hearing  he  denied  the  purchase,  and 
applied  to  be  allowed  to  plead  the  statute.  The 
judge  then  asked  the  plaintiff's  counsel  whether 
the  contract  was  in  writing,  and  on  his 
admitting  that  it  was  not,  ordered  a  non- 
suit :  —  Held,  that  the  defendant  could  not 
take  advantage  of  this  defence  without  notice, 
and  that  the  nonsuit  was  wrong.  Sempill  v. 
Gumming,  9  S.C.R.  128. 

Statute  of  Lim.itations.] — ^In  an  action  in  a 
District  Court  for  a  debt  contracted  as  appeared 
from  the  particulars  more  than  six  years 
previously,  the  defendant  at  the  hearing  desired 


to  add  a  plea,  of  which  he  had  given  no  notice, 
of  the  Statute  of  Limitations.  The  judge  re- 
fused to  hear  the  case  unless  the  plaintiff's 
attorney  would  undertake  to  prove  a  subsequent 
promise  on  the  part  of  the  defendant : — Held, 
that  a  mandamus,  but  without  costs,  ought  to 
go  to  the  judge  ordering  him  to  hear  and  decide 
on  the  case.    Ex  parte  Spence,  11  S.C.R.  48. 

Lien — Justification  in  Action  of  Tort.] — The 
defence  of  lien  is  a  justification  in  an  action  of 
trover  or  detinue  within  the  meaning  of  the 
fifty-ninth  section  of  the  District  Courts  Act, 
and  requires  notice  to  be  given  to  the  plaintiff. 
McMillan  v.    Whitfield,  2  S.C.R.  356. 

III.  Amendment. 

Infant  Plaintiff— Euks.] — The  plaintiff,  an 
infant,  sued  in  a  District  Court  by  attorney  for 
a  breach  of  contract  other  than  those  specified 
in  sec.  15  of  the  District  Courts  Act  (22 
Vict.  No.  18):— Held,  that  the  judge,  at  the 
trial,  had  no  power  to  amend  the  proceedings — 
firstly,  by  adding  a  co-plaintiff ;  and — secondly, 
appointing  him  the  next  friend.  Semble,  the  85th 
rule  is  within  the  powers  to  make  rules  coo- 
ferred  on  the  District  Court  judges  by  sec. 
102  of  the  Act,  and  gives  the  judge  power  to 
amend  by  adding  a  plaintiff.  Bligh  v.  Wood, 
1  S.C.R.  81. 

Partnership — sec.  8.]  —  Where  the  plaintiff 
sued  on  common  counts : — Held,  that  the  plaint 
could  not  be  amended  so  as  to  enable  him  to 
recover  an  unliquidated  balance  of  a  partnership 
account.  (Per  Wise  J.)  Wyse  v.  Heggarty, 
3  S.C.R.  175. 

Substitution  oj  Plaintiffs — s.  109.]  In  an 
action  for  goods  sold  and  delivered  the  judge 
at  the  trial  has  no  power  under  sec.  109 
of  the  District  Courts  Act  (22  Vict.  No.  18) 
to  amend  the  plaint  by  striking  out  the 
names  of  the  plaintiffs,  and  substituting 
other  persons  as  plaintiffs.  Blake  v.  Done  (31 
L.J.  Ex.  100)  distinguished.  Lewis  v.  Mason, 
2N.S.W.  L.R.  184. 


IV.  Notice  for  a  Jury. 

Supreme    Court   Issue.] — A   Supreme    Court 
issue  came  on  for  trial  before  the  District  Court 
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Judge  sitting  alone.  The  plaintiff  obtained  an 
adjournment,  and  during  the  interval  gave 
four  days'  notice  for  a  jury.  When  the  cause 
was  again  called  the  defendant  protested 
against  the  jury  trying  the  case,  bul;  on  his  pro- 
test being  overruled  took  part  in  the  trial : — 
Held,  that  the  notice  for  a  jury  was  insufficient, 
as  it  must  be  given  four  clear  days  before  "the 
day  of  hearing,"  which  means  the  first  day  of  the 
sittings  in  which  the  cause  is  set  down : — Held, 
also,  that  the  defendant  by  taking  part  in  the 
trial,  had  waived  the  objection.  Semile,  that  the 
waiver  was  for  that  occasion  only,  and  that  the 
new  trial,  granted  on  other  grounds,  must  not 
be  tried  by  a  jury.  The  opinion  of  the  District 
Court  judge  is  an  element  in  granting  a  new 
trial  on  the  ground  that  the  verdict  is  against 
the  evidence.  Poole  v.  Richards,  2  N.S.W. 
L.R.  181. 


v.  Summoning  or  Juet. 

Every  Tenth  Man  on  List.l — A  District  Court 
judge,  on  the  trial  of  an  action  for  defamation, 
directed  a  jury  to  be  summoned  for  the  trial  of 
the  action  pending  in  the  Court  by  selecting 
each  tenth  person  on  the  jury  list  until  the  re- 
quisite number  was  obtained  : — Held  (per  Mar- 
tin C.J.  and  Manning  J.  ;  Hargrave  J.  dissea- 
tiente),  that  this  manner  of  summoning  jurors 
was  not  illegal.     Sheppard  v.  Dunn,  Knox,  486. 


VI.  Examination  de  bene  esse. 

District  Courts  Act,  s.  69 — "Practising  Barris- 
ter or  Attorney" — Acts  Shortening  Act  (16  Vict. 
No.  1)  s.  8.] — The  examination  in  an  action 
brought  in  the  District  Court  of  witnesses  de  bene 
esse  may  be  taken  in  New  Zealand  before  a  prac- 
tising solicitor  of  the  Court  of  that  colony, 
who  is  not  a  commissioner  of  the  Supreme  Court 
of  New  South  Wales.  The  words  in  sec.  69  of 
the  District  Courts  Act,  "or  practising  barrister 
or  attorney,"  are  not  restricted  to  barristers  or 
attorneys  of  New  South  Wales.  Sec.  8  of  the 
Acts  Shortening  Act  (16  Vict.  No.  1)  does  not 
apply.     Thorne  v.  Hood,  4  N.S.W.L.R.  339. 

VII.  Postponement  of  Trial. 

Order  for  Postponement.] — Acause  having  been 
postponed  under  sec.  65  of  the  District  Courts 


Act,  the  judge  made  an  order,  after  the  termina- 
tion of  the  sittings,  varying  the  terms  on  which 
the  postponement  was  granted,  and  ordering 
judgment  by  default  incase  of  non-compliance : — 
Held  bad,  there  being  no  power  to  enter  up  judg- 
ment by  default  in  the  District  Court,  and  ir- 
regular as  made  in  the  absence  of  and  without 
notioeto  defendant.  Per  Hargrave  J.  and  Cheeke 
J.,  after  the  postponement  of  a  cause  the  judge 
is  functus  officio  except  as  regards  the  original 
order.    Ex  parte  Simpson,  8  S.C.R.  125. 

For  further  Particulars.] — Where  a  judge 
adjourned  a  case  for  a  week  and  made  an  order 
that  better  particulars  should  be  filed  and  that 
the  plaintiff,  the  claimant  in  an  interpleader 
suit,  should  pay  certain  costs  and  expenses 
before  being  allowed  to  proceed : — Held,  that  it 
was  not  a,  refusal  to  hear  the  case,  and  that  a 
mandamus  would  not  lie.  Ex  parte  Json,  2 
S.C.R.  N.S.  204. 


VIII. — Veedict,  Judgment,  and  Execution. 

Trover  or  Detinue — Direction  of  Judge — Eule 
155.] — The  particulars  in  a  plaint  after  stating 
that  it  was  for  the  value  of  a  horse,  saddle,  and 
bridle,  and  a  cart  and  harness,  lent  by  the  plain- 
tiff to  the  defendants  and  unlawfully  detained 
by  them,  concluded  as  follows  : — "  To  loss  sus- 
tained by  the  said  plaintiff  by  reason  of  the 
detention  of  the  said  horse,  &c.,  as  before  men- 
tioned, and  the  plaintiff  for  the  conversiqn 
aforesaid  claims  damages."  The  defendants 
pleaded  not  guilty  and  not  possessed.  The 
District  Court  judge  declined  on  the  appli- 
cation of  defendants'  counsel,  to  direct  the 
jury  that  their  verdict,  if  for  the  plaintiff, 
should  be  (1)  as  in  an  action  of  detinue,  in 
accordance  with  rule  155  of  the  District  Court 
General  Rules ;  (2)  that  the  damages  should 
be  apportioned.  He  decided  that  it  was  an 
action  of  trover — not  detinue.  The  jury  found 
a  verdict  for  the  plaintiff  for  £112  7s.  in  one 
entire  sum: — Held,  on  appeal,  that  the  District 
Court  judge  was  right.  The  defendants,  in 
pleading  not  guilty,  indicated  that  they  con- 
sidered it  an  action  of  trover ;  whereas  if  it 
was  an  action  of  detinue  they  should  have 
pleaded  that  they  did  not  detain  the  goods. 
Talbett  v.  Chrystal,  1  S.C.R.  86. 
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Amendment  of  Judgment — Error  as  to  DaJe.] 
— It  is  not  a  matter  for  prohibition  that  a 
District  Court  judge,  after  giviag  and  recording 
a  verdict  generally  against  an  executor,  at  a 
subsequent  sitting  of  the  Court  ordered  judg- 
ment to  be  entered  in  one  of  the  forms  provided 
in  the  District  Court  Rules  for  cases  where  an 
executor  is  sued  in  his  representative  character, 
even  if  the  second  judgment  was  dated,  not  on 
the  day  on  which  the  cause  was  originally  heard, 
but  on  the  day  that  the  order  was  made.  Ex 
parte  Falser,  2  S.C.R.  N.S.  71. 

Action  on  Judgment.] — An  action  will  not  lie 
on  a  judgment  recovered  in  a  District  Court  in 
this  colony,  as  the  statute  has  given  ample 
remedies  (see.  80)  for  obtaining  execution. 
Greville  v.  Bird,  6  S.C.Ri  253. 

But  an  action  will  lie  in  the  Supreme  Court 
upon  a  judgment  of  a  County  Court  in  Victoria. 
Paul  V.  MartindaZe,  2  S.C.R.  64. 

Judgment  and  Execution — Oa,  sa.  against  Mar- 
ried Woman.] — If  a  married  woman  has  pro- 
perty settled  on  her  to  her  separate  use,  but  in 
the  hands  of  trustees,  she  has  "means"  within 
the  87th  section  of  the  District  Courts  Act,  and 
a  ca.  sa.  may  legally  issue  against  her.  Ex  parte 
Harvey,  6  S.C.R.  144. 

Ca.  sa.—l'ort.J — The  87th  section  of  the 
District  Courts  Act  enacts  that  "whenever  any 
sum  of  money  shall  have  been  recovered  by  the 
judgment  of  any  District  Court,  and  the  judg- 
ment creditor  shall  show  to  the  satisfaction  of  a 
judge  of  the  Supreme  Court,  or  of  any  District 
Court,  that  such  sum  of  money  has  been  re- 
covered, and  that  the  debt  was  fraudulently 
contracted,  or  that  the  judgment  debtor  con- 
ceals any  goods,  &c.,  such  judge  may  authorise 
the  registrar  of  the  said  District  Court  to  issue 
a,  writ  of  capias  ad  satisfaciendum,  &c."  On 
motion  for  a  habeas  corpus  to  discharge  a  de- 
fendant in  an  action  of  tort  from  custody  under 
a  ca.  sa.  issued  by  a  District  Court  judge: — 
Held  (Stephen  C.J.  dissentiente),  that  the  words 
are  large  enough  to  include  cases  of  tort  as  well 
as  of  debt,  and  the  writ  was  refused.  Ex  parte 
Jewell,  6  S.C.R.  373. 

Sale  hy  Registrar  —  Registration  of  Deeds — 
District  Courts  Act  s.  79.] — A  free  selection  was 


sold  under  an  execution  upon  a  judgment  in  a 
District  Court.  The  registrar  executed  a  deed 
of  bargain  and  sale  to  the  purchaser;  but  this 
deed  was  not  registered  and  indexed.  The 
purchaser  having  entered  and  ejected  the 
former  holder : — Held,  that  the  purchaser 
was  a  trespasser,  as  by  the  79th  section  of  the 
District  Courts  Act  of  1858,  the  registration 
and  indexing  of  such  deeds  of  bargain  and 
sale  were  indispensably  requisite  to  give  a  title 
and  right  of  entry,  and  that  the  bargain  and 
sale  without  registration  and  indexing  did  not 
confer  the  legal  estate.  Matthews  v.  Howell, 
10  S.C.R.  331. 

But  where  by  will  real  property  was  devised 
to  A.,  and  A.'s  interest  in  the  land  was  sold 
under  a.fi.  Ja.  and  conveyed  by  the  Registrar  of 
the  District  Court: — Held,  that  the  Registrar 
could  make  a  good  title  without  the  concurrence 
of  the  sole  executrix  of  the  will.  Per  curiam. 
It  is  no  objection  to  the  validity  of  a  deed  of 
bargain  and  sale  executed  by  a  District  Court 
Registrar  under  s.  79,  that  the  writ  of  _^.  fa.  was 
not  registered  previously  to  the  sale.  Ex  parte 
Pollard,  Knox  501. 

Refusal  of  Registrar  to  Issue  Execution.] — 
Where  the  registrar  refuses  to  issue  execution, 
the  proper  course  is  to  apply  to  the  judge  of  the 
District  Court  to  direct  his  registrar  to  issue 
execution  before  coming  to  the  Court  for  a 
mandamus,  ordering  the  registrar  so  to  do. 
Ex  parte  Neoille,  12  S.C.R.  362. 


IX.  Mandamus  and  Peohibition. 

Jurisd/iction  not  Matter  of  Appeal.] — The 
question  whether  a  District  Court  judge  had 
jurisdiction  to  hear  a  case  is  not  matter  of 
appeal  under  the  94th  section  of  the  District 
Courts  Act.  Such  a  question  can  only  be 
entertained  by  motion  for  prohibition  or  man- 
damus.   Jones  V.  M'Evoy,  8  S.C.R.  15. 


Under  ss.  90  and  91  —  Confirmation  of 
Rule— 4:  Vict.  No.  22,  s.  21— Practice.]— A 
rule  nisi  for  a  prohibition  to  a  District 
Court  judge  was  granted  by  a  Judge  in 
Chambers,  on  the  ground  that  as  the  ques- 
tion of  title  arose  the  judge  had  no  jurisdiction, 
but  was  not  coniirmed  on  the  first  day  of  the 
iiext  ensuing  term: — Held,  on  motion  before 
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tl»e  Full  Court  to  make  the  rule  absolute,  that 
it  was  an  order  requiring  confirmation  on  the 
first  day  of  term,  under  4  Vict.  No.  22 ;  that  it 
was  not  an  application  under  ss.  90  and  91  of 
the  District  Courts  Act  under  which  »■  prohibi- 
tion could  only  be  obtained  before  'the  hearing ; 
and  the  rule  was  discharged.  Ex  parte M'Carlhy, 
S.M.H.  14th  June,  1876. 

Mandamus  or  AppealJl—A.  case  must  be  tried 
tefore  there  can  be  an  appeal.  Sec.  94  of  the 
District  Courts  Act  implies  that  there  shall  be 
an  appeal  only  in  cases  where  there  has  been  a 
trial  and  a  judgment.  Where  a  nonsuit  was 
entered  on  a  preliminary  point  before  swearing 
the  jury,  so  as  to  amount  to  a  refusal  to  hear 
the  case :— Held,  that  where  a  judge  decided 
wrongly  on  a  preliminary  matter,  which  is  not 
a  point  of  law,  mandamus  is  the  proper  remedy. 
Ex  parte  Conway,  7  S.C.R.  209. 

Prohibition  or  Appeal.] — A  District  Court 
judge  ordered  the  twelve  jurors  directed  by 
sec.  54  of  the  District  Courts  Act  to  be  sum- 
moned for  the  sittings  of  the  District  Court,  to 
be  selected  by  taking  every  tenth  name  on  the 
jury  list,  until  twelve  were  obtained.  Upon  a 
case  which  was  to  be  tried  by  a  jury  being 
called  on,  the  defendant  objected  that  the  jury 
had  not  been  properly  summoned.  The  judge 
overruled  the  objection.  Upon  motion  for  a 
rule  nisi  for  prohibition : — Held,  that  if  the 
judge  had  been  wrong,  his  decision  ought  to 
have  been  questioned  by  appeal  and  not  by  pro- 
hibition.    Ex  parte  Dunn,  Knox  293. 


X.  New  Trial. 

Appeal  to  the  Supreme  Court.] — There  is  no 
appeal  to  the  Supreme  Court  from  an  order 
of  a  District  Court  judge  granting  a  new 
trial.     Murray  v.  Weaver,  1  S.C.R.  166. 

New  Trial  ordered  by  District  Court  Judge 
after  Appeal  to  Ftdl  Court — Prohibition.] — The 
Court  of  Appeal  from  the  District  Court  had 
ordered  judgment  to  be  entered  for  the  plaintiff. 
The  defendant,  having,  at  the  next  sittings  of  the 
District  Court,  obtained  from  the  District  Court 
judge  an  order  for  a  new  trial,  a  prohibition  was 
granted  with  costs,  restraining  all  further  pro- 


ceedings upon  the  order  for  a  new  trial.  Oraham 
V.  Fennell,  2  S.C.R.  154. 

XI.  Appeal. 

District  Courts  Act,  s.  94— iJitfe  118— Notice  of 
Appeal.] — Trial  and  verdict  on  25th  June.  No 
question  of  law  was  reserved ;  but  on  the  27th 
the  defendants  filed  a  notice  of  their  intention 
to  apply  for  a  new  trial,  which,  after  sundry 
adjournments,  was  finally  refused  on  18th 
August.  On  30th  July  notice  of  appeal  had 
been  filed : — Held,  on  motion  for  a  mandamus, 
that  the  District  Court  Judge  was  right  in 
refusing  to  sign  and  settle  a  case  for  appeal  on 
the  ground  that  the  giving  notice  of  appeal 
within  six  clear  days  of  the  day  of  trial  is  a 
condition  precedent  to  the  right  of  appeal. 
Cowl  V.  Maedonald,  1  S.C.R.  341. 

A  District  Court  judge  non-suited  the  plaintiff, 
but  stayed  execution  for  a  month  "to  enable 
him  to  decide  whether  he  would  appeal  or  not." 
Plaintiff  gave  notice  of  appeal  after  six  days,  but 
before  the  month  had  expired: — Held,  that 
notice  within  six  clear  days  was  a  condition 
precedent  to  the  right  of  appeal.  Cowl  v. 
Maedonald  (1  S.C.R.  341)  followed.  Park 
Gate  Iron  Company  v.  Coates  (L.R.  5  C.P.  634) 
distinguished.  Murphy  v.  Coman,  2  N.S.W. 
L.R.  179. 

Counsel.]— OiAy  one  counsel  is  heard  in  Dis- 
trict Court  appeals.  Brown  v.  Miller,  2 
S.C.R.  76. 

Court  may  order  Verdict  to  be  Etikred.]— 
On  District  Court  appeals  the  Court  has  power 
to  direct  that  the  verdict  be  entered  for  the 
defendant,  and  need  not  send  the  case  down 
for  a  new  trial.     lb. 

Venue  Changed  —  Special  Case.]  —  Where 
the  venue  has  been  changed  in  any  cause 
pending  in  the  District  Court,  the  proceedings 
with  regard  to  an  appeal  must  be  carried  on  in 
the  District  Court  where  the  cause  is  tried.  It 
is  not  necessary  that  the  application  to  a  District 
Court  judge  to  settle  and  sign  a  case  for  appeal 
should  be  made  by  both  of  the  parties.  A  rule 
under  sec.  93  of  the  District  Courts  Act, 
to  compel  a  District  Court  judge  to  sign  and 
settle  a  case  will  be  granted  upon  proof  of  cir- 
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cumatances  equivalent  to  a  refusal. 
Banh  o/N.S.  W.,  1  S.C.R.  159. 


White  V. 


Security.] — Such  rule  cannot  be  granted  with 
a  stay  of  proceedings.  Notice  to  the  respon- 
dent, under  rule  115,  of  security  having  been 
given,  is  not  a  condition  precedent  to  the  right 
of  appeal.    lb, 

No  Security  Given.] — A  case  on  appeal  from 
the  District  Court  was  struck  out,  with  costs, 
upon  its  appearing  that  security  had  not  been 
given.     Trimble  v.  Hill,  Knox  405. 

Security  on  Appeal — Condition  of  Bond — Jp- 
peal  struck  out.] — Defendant  entered  into  a  bond 
conditioned  to  pay  the  costs  of  a  District  Court 
appeal  as  the  Supreme  Court  should  order,  and 
also  in  case  the  appeal  was  dismissed,  the 
amount  of  the  verdict  in  the  District  Court. 
The  appellant  afterwards  became  insolvent,  and 
his  appeal,  no  one  appearing  in  its  support,  was 
struck  out,  but  no  order  was  made  as  to  costs : 
— Held,  in  an  action  by  the  plaintiff  on  the  bond, 
that  there  had  been  no  breach  of  the  con- 
dition of  the  bond,  and  that  the  plaintiff  should 
be  non-suited.  Keefe  v.  Hcdbish,  1  N.S.W. 
L.R.  350. 

Irregularities — Time  for  Striking  Out.] — 
Upon  appeals  from  the  District  Courts  coming 
on,  applications  by  the  respondent  to  correct 
irregularities  in  the  settling  and  signing  the 
case,  or  to  strike  out  the  appeal  case,  or  to  stay 
the  hearing,  must  be  made  at  the  earliest  period. 
Allen  V.  Whyte,  2  S.C.R.  215. 

Signature  of  Judge — Sealing.] — It  is  sufficient 
if  an  appeal  case  from  a  District  Court  be  signed 
without  being  sealed.  Halter  v.  Moore,  3 
S.C.R.  65. 

Signature  of  Judge — Appealable  Amount.] — If 
the  judge  has  signed  the  case,  the  Court  of 
Appeal  will  presume  that  the  parties  differed  as 
to  its  statement.  Semlle,  that  the  District  Court 
judge  has  no  power  to  signa  case  for  appeal  unless 
the  parties  so  differ.  If  a  plaintiff  in  a  District 
Court  hojiA  fide  claimed  and  could  have  re- 
covered £30  (now  £10  under  44  Vict.  No.  30 
s.  2)  an  appeal  lies,  although  less  than  that 
amount  may  have  been  recovered  in  the  action 
Wolfe  V.  Blick,  4  S.C.R.  61. 


Settling  Case  on  Appeal — District  Courts  Act, 
e.  94 — Memorandum  by  Judge.] — A  District 
Court  judge  signed  a  case  on  appeal,  but  added 
the  following  memorandum  : — ' '  I  regret  that  I 
must  sign  my  name  to  the  foregoing  statement. 
At  this  distance  of  time  I  cannot  recollect  what 
I  did  tell  the  jury,  but  I  am  quite  sure  I  did  not 
utter  so  much  bad  law  as  is  attributed  to  me 
above,  nor  do  I  recognise  my  own  style  of  lan- 
guage in  the  preceding  statement.  I  began,  as 
will  be  seen,  to  try  and  '  lick  it  into  shape'  in 
pencil,  but  had  to  give  it  up  in  despair": — 
Held,  that  this  was  a  sufficient  settlement  of 
the  case  within  the  94th  section  of  the  District 
Courts  Act.  Arnold  v.  Johnson,  1  S.C.R.  N.S. 
47. 

Death  of  sole  Defendant  does  not  defeat 
Plaintiffs  Appeal.] — A  sole  defendant  died  after 
receiving  plaintiff's  notice  of  appeal  from  a 
decision  of  a  District  Court  judge.  The  plaintiff 
gave  notice  of  his  intention  to  proceed  to  the 
defendant's  attorney  and  personal  representa- 
tive : — Held,  the  Court  would  hear  the  appeal. 
Daviesv.  Barlow,  2  N.S.W.  L.R.  66. 

Opinion  of  Judge.]  —  The  opinion  of  the 
District  Court  judge  is  an  element  in  granting 
a  new  trial  on  the  ground  that  the  verdict  is 
against  evidence.  Poole  v.  Richards,  2  N.S.W. 
L.R.  181. 

Point  of  Law  Raised — Judge's  Note.] — During 
a  trial  in  the  District  Court,  the  judge  was  not 
asked  to  take  a  note  of  a  point  of  law  raised  by 
the  appellant's  solicitor,  but  did  in  fact  take  a 
note  of  it.  The  solicitor  also  filed  an  affidavit 
that  he  had  raised  such  point : — Held,  that  this 
was  sufficient  to  enable  the  point  to  be  discussed 
on  appeal.  Seymour  v.  Coulson  (5  Q.B.D.  359, 
364)  and  Morgan  v.  Rees  (6  Q.B.D.  508,  514) 
followed.     Tinsley  v.  Cook,  2  N.S.W.  L.R.  363. 

Appeal  under  44  Tict.  No.  30,  s.  1 — Rule 
Nisi — Practice.] — A  rule  nisi  by  way  of  appeal 
from  a  decision  in  the  District  Court  is  bad  un- 
less granted  on  affidavit,  or  on  a  copy  of  the 
judge's  notes.  Airey  v.  M'Mahon,  2  N.S.W. 
L.R.  132. 

It  is  sufficient,  on  applying  for  a  rule  nisi  by 
way  of  appeal  against  a.  decision  of  a  District 
Court  judge,  to  produce  a  copy  of  the  judge's 
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notes  purporting  to  be  signed  by  the  judge, 
without  filing  an  affidavit.  The  more  regular 
course  would  be  to  append  a  certificate  to  the 
notes.     Bone  v.  Clancy,  2  N.S.W.  L.E.  176. 

Appeal  under  44  Vict.  No.  30,  sec.  1 — Time.1 
Judgment  in  District  Court  pronounced  23rd 
February.  On  2nd  March  defendant  applied  to 
Supreme  Court  judge  for  a  rule  nisi.  Hearing 
of  application  postponed  to  "10th  March,  to 
enable  the  defendant  to  procure  a  copy  of 
judge's  notes."  On  27th  March  the  defen- 
dant, who  had  got  no  order  extending  the 
time,  applied  for  rule: — Held,  that  as  the 
defendant  had  complied  with  the  Act  by 
making  his  application  within  eight  days,  and 
no  unreasonable  delay  had  occurred,  he  was 
within  time.  Evans  v.  Stephen,  3  N.S.W.  L.R. 
154. 


XII.  Removal  op  Causes  (tjndeb  22  Vict. 

No.  18,  s.  89). 

Fractice.'\ — It  is  not  necessary  to  make  a 
District  Court  judge  or  the  registrar  a  party  to 
a  rule  nisi,  for  the  removal  of  a  cause  for  trial 
in  the  Supreme  Court.  Semble,  the  rule  would 
be  otherwise,  if  the  proceedings  had  gone  on 
to  judgment.     Ex  parte  Bellifanti,  6  S.C.R.  88. 

XIII.  Sdpremb  Court  Issues  (under  22  Vict. 

No.  18,  s.  98). 

New  Trial — Practice.'^ — Upon  a  motion  on 
notice  to  set  aside  a  nonsuit  at  the  trial  of  a 
Supreme  Court  issue  in  the  District  Court,  the 
notice  being  given  after  the  time  for  filing  a 
memorandum  had  expired: — Held,  that  the 
proper  course  was  to  file  a  memorandum  and 
apply  for  a  rule  nisi  in  the  first  instance,  as  in 
the  case  of  a  trial  in  the  Supreme  Court. 
Moscrop  V.  Jacobs,  Knox  324. 

Powers  of  District  Court  Judge — Absent  De- 
fendant's Act  (4  Vict.  No.  6,  sec.  19.] — A  District 
Court  judge,  trying  an  issue  in  the  Supreme 
Court  sent  down  to  the  District  Court  under  a 
judge's  order,  has  power  to  find  a  verdict  under 
the  Absent  Defendants  Act,  sec.  19,  against  one 
of  several  defendants  jointly  sued.  If  the  verdict 
be  found  for  the  plaintiff  against  one  defendant 
simply,   the    Supreme  Court  can  amend    the 


judgment  signed  upon  such  verdict  by  entering 
judgment  for  the  other  defendants.  Bray  v. 
Tayler,  Knox  201. 

Time  for  Moving  for  Rule  Nisi.] — Where  a 
Supreme  Court  issue  was  tried  in  the  country 
on  the  15th  November,  and  a  motion  for  a  rule 
nisi  was  made  on  the  5th  December: — Held, 
that  the  application  was  too  late.  Moscrop  v. 
Jacobs,  Knox  324,  followed.  Lewis  v.  M'Oafferty, 
1  S.C.R.  N.S.  265. 

Notice  of  Trial.] — Though  no  time  is  fixed 
for  notice  of  trial  of  a  Supreme  Court  issue  in 
the  District  Court,  the  plaintiff  must  give  notice 
a  reasonable  time  before  the  intended  day  of 
trial.  Where,  therefore,  a  plaintiff  gave  notice 
on  a  Thursday,  after  the  time  fixed  for  demand- 
ing a  jury,  that  the  trial  would  take  place 
on  the  following  Saturday,  and  the  defendant 
did  not  appear,  the  court  set  aside  the  verdict 
given  for  the  plaintiff,  and  granted  a  new  trial. 
Qucere,  whether  the  notice  of  trial  should  be 
sealed?  When  an  order  for  the  trial  of  a  Supreme 
Court  issue  in  a  District  Court  has  been  obtained 
on  the  application  of  the  defendant,  the  plaintiff 
has  the  carriage  of  the  order,  and  it  is  his  duty, 
within  a  reasonable  time,  to  lodge  the  order  or 
a  copy  with  the  registrar  of  the  District  Court. 
(Per  Hargrave  and  Faucett  JJ.)  Oliver  v. 
Sheppard,  1  Knox  515. 

Sending  issue  to  "  the  Present  Sittings"— Dis- 
cretion of  D.C.  Judge.]— An  order  removing 
a  cause  from  the  Supreme  Court  to  the  District 
Court  is  not  bad  for  ordering  the  cause  to  be 
tried  "at  the  present  sittings"  of  the  District 
Court.  But  such  an  order  does  not  control  the 
discretion  of  the  District  Court  judge  in  fixings, 
day  for  the  trial  of  the  cause.  Dichsony.  Mjles, 
1  N.S.W.  L.R.  203. 

No  Appeal  to  Full  Court  from  Judge's  Order 
except  by  Leave.] — No  appeal  lies  to  the  Full 
Court  from  an  order  made  by  a  judge  of  the 
Supreme  Court  under  the  98th  section  of  the 
District  Courts  Act  (22  Vict.  No.  18.)  Where  a, 
statute  gives  a  power  to  be  exercised  by  a  judge, 
and  not  by  a  judge  or  the  court,  the  power  so 
given  must  be  exercised  by  the  judge  only;  and 
the  court  has  no  jurisdiction  either  to  exercise 
the  power  in  the  first  instance,  or  to  interfere 
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by  appeal  with  the  order  made  by  the  judge, 
unless  such  appeal  is  expressly  given.  Ex  parte 
Jones,  12  S.C.R.  284. 


XIV.  Costs. 

Sum  Claimed  greater  than  £10.] — Wherever 
the  sum  claimed  by  a  plaint  in  a  District  Court 
exceeds  £10,  the  successful  party,  in  the  absence 
of  any  order  by  the  District  Court  judge  under 
sec.  73  of  the  Act,  is  entitled  to  his  costs  accord- 
ing to  the  scale  applicable  to  the  particular  case. 
Eke  parte  Goehel,  2  S.C.R.  82. 

Where  a  plaintiff,  who  claimed  £200,  only 
succeeded  in  obtaining  a  verdict  for  £10,  the 
judge  allowing  the  costs  of  seven  witnesses,  and 
the  registrar,  on  being  applied  to  for  an 
appointment  to  tax,  stated  that  the  verdict  did 
not  carry  professional  costs,  and  that  the  only 
costs  would  be  a  proportional  sum  for  the  sum- 
mons fee  and  seven  witnesses  : — Held,  that  the 
District  Court  judge  had  no  power  to  order  the 
registrar  to  tax  the  plaintiff's  costs.  Ex  parte 
Brown,  2  S.C.R.  S3  (in  notia). 

Costs  of  previous  Trial— Fees  inDistrict  Court.'] 
— The  defendant,  in  an  action  in  the  District 
Court,   obtained  a  verdict.     A  new  trial  was 
ordered,  the  costs  of  the  first  trial  to  abide  the 
event  of  such  new  trial.    The  plaintiff  succeeded 
in  the  second  trial,  but  the  Supreme   Court 
granted  a  new  trial  and  gave  the  defendant  the 
costs  of  the  appeal.     The  defendant  moved  the 
case  into  the  Supreme  Court,  it  being  ordered 
that  the  defendant  should  obtain,  if  successful, 
"  only  such  costs  as  he  would  recover  if  the 
trial  had  been  in  the  District  Court."    The  de- 
fendant obtained  a  verdict  in  the  third  trial.  The 
judge,  before  whom  such  third  trial  took  place, 
ordered  increased  fees  to  barrister  and  attorney: 
— Held,  that  such  order  was  ultra  vires.     The 
discretionary  power  given   to   District   Court 
judges  could  not  be  exercised  by  the  Supreme 
Court  judge.    Palmer  v.  Whitfield,  7  S.C.R.  21. 


Of  Appeal— New  TnaZ.]— The  general  rule 
in  District  Court  appeals  is  that  the  costs  of  the 
appeal  wUl  follow  the  result  of  the  appeal. 
Where  a  new  trial  was  ordered  on  the  ground  of 
the  improper  reception  of  evidence,  which 
probably  contributed  greatly  to  the  result  of 
the  first  trial,  each  party  was  ordered  to  bear 


his  own  costs  of  the  trial.  Seaman  v.  Hargraves, 
1  S.C.R.  78. 

Of  Appeal — Security.] — In  an  appeal  from  the 
District  Court,  notice  of  appeal  had  been  duly 
given ;  but  the  security  for  the  amount  of  the 
judgment  had  not  been  given,  nor  the  amount 
of  the  costs  of  the  defendant,   who  was  the 
appellant,    deposited    in    the    hands   of    the 
registrar  by  the  appellant.      The  respondent 
having  given  the  appellant  notice  that  he  in- 
tended to  take  these  objections  when  the  case 
came  on  for  hearing,  the  Court  refused  to  hear 
the  case  until  such  security  had  been  given,  or 
such  amount  deposited  with  the  registrar,  and 
ordered  the  appeal  case  to  be  struck  out,  with 
costs,  uutU  such  security  had  been  given.   When 
the  defendant  obtains  a  verdict  in  an  action  in 
the  District  Court,  his  costs  are  a  judgment 
within  the  meaning  of  sec.  94.     The  rules  not 
prescribing  any  time  within  which  the  appel- 
lant is  to  give  security  for  the  costs  of  the 
appeal  and  the  amount  of  the  judgment,  or  in 
lieu  of  such  security  make  the  deposit  required 
by  sec.  94,  the  appellant  can  comply  with  these 
conditions  at  any  time;    but  where  the  con- 
ditions had  not  been  complied  with,  the  Court 
of   appeal    struck    out    the    case   with   costs. 
Boggs  v.  Hichie,  2  S.C.R.  211. 

Appeal  for  Costs.] — In  an  action  in  a  District 
Court,  the  defendant  paid  money  into  court ; 
plaintiff  elected  to  proceed.  The  cause  was  set 
down  for  trial,  and  when  it  came  on  plaintiff 
said  he  was  satisfied,  but  claimed  his  costs. 
The  judge  ordered  the  defendant  to  pay  the 
costs.  Against  this  order  the  defendant 
appealed  ;  plaintiff  objected  that  the  appeal  was 
only  as  to  costs : — ^^Held  (by  a  majority),  that  the 
court  could  not  entertain  the  appeal.  Dunn  v. 
Lowe,  S.M.H.  1st  September,  1876. 

And  see  Attokney  and  Solicitor— Costs. 


DIVORCE— &e  Husband  and  Wife. 


DOCUMENTS. 


Obtaining  Inspection  and  Discovery  of] — See 
Discovery. 

Copies  of.]— See  Evidence. 
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DOGS. 

Statutes.] — 

6  Will.  IV.  No.  4  )    „    . 

V-  (Registration,  <ec.) 

39  Vict.  No.  6       J 

29  Vict.  No.  17  (Dogs  and  Goats). 

16  Vict.  No.  44     1    „    .     ^      ^ 
y  (Native  Dogs). 
39  Vict.  No.  15      ) 

And  See  Animals. 


DOMICIL. 

Domicil  of  Choice — Animus  manendi.] — M. 
having  abandoned  his  domicil  of  origin  which 
was  in  Scotland,  acquired  a  new  domicil  in  that 
portion  of  N.S.W.,  which,  in  1852,  was  by  pro- 
clamation separated  therefrom  and  became  the 
colony  of  Queensland.  Thereafter  he  built,  in 
N.S.W.,  a  house  suitable  to  his  fortune;  his 
wife  and  children  residing  there  till  his  death, 
removing  thereto  from  Queensland,  he  himself 
also  residing  there  except  at  times  when  he  was 
engaged  upon  his  business  or  political  duties 
in  Queensland.  He  died,  however,  and  was 
buried  at  his  own  wish  in  Queensland.  On  a 
special  case  stated  by  consent  of  the  parties 
setting  forth  (inter  alia)  these  facts: — Held 
(Hargrave  J.  dissentiejUe),  that  at  the  time 
of  his  death  M.  was  domiciled  in  New 
South  Wales.  Per  Hargrave  J.,  that  M. 
had  never  abandoned  his  domicil  of  origin, 
Scotland: — Held,  by  the  Privy  Council,  con- 
firming the  decision  of  the  Supreme  Court, 
on  a  special  case  stating  as  above  that  whether 
or  not  at  the  moment  of  separation,  in  1859,  the 
domicil  of  M.  was  transferred  to  and  became  a 
domicil  in  Queensland  or  continued  to  be  a 
domicil  in  New  South  Wales  from  the  time  the 
house  built  therein  was  finished,  and  the  estab- 
lishment of  M.  removed  thereto,  his  animus 
manendi  in  New  South  Wales  must  be  inferred 
and  his  domicil  there  determined.  It  is  always 
material  in  determining  what  is  a  man's  domicil 
to  consider  where  his  wife  and  children  live  and 
have  their  permanent  place  of  residence,  and 
where  his  establishment  is  kept  up.  Attorney- 
General  V.  M'Lean,  14  S.C.R.  72;  L.R.  3  App. 
Cas.  336  ;  47  L.J.  P.C.  26  (sub  nom.  Piatt  v. 
A.-G.  of  New  South  Wales). 


Divorce— Domicil  of  Wife  Domicil  of  Hus- 
band.]—Halket  V.  Halket,  1  N.S.W.  L.R.  D.  12. 

See  HnsBAND  and  Wife. 


DONATIO  MORTIS  CAUSA— te  Will. 


DOWER. 

Statutes.] — 

3  &  4  Will.  IV.,  0.  105  (adopted  by  7 
Will  IV.,  No.  8). 

14  Vict.  No.  27. 

After  Sale  of  Freehold.] — The  widow  of  M., 
who  died  intestate  in  1865,  took  out  letters 
of  administration,  and  afterwards  sold  the 
freehold  estate  to  which  he  was  entitled  at 
his  death,  and  out  of  which  she  was  dowable. 
After  the  sale  she  applied  to  the  Court 
for  direction  to  retain  out  of  the  balance  in 
her  hands,  including  the  proceeds  of  sale,  a 
sum  equal  to  the  present  value  at  her  age  of 
a  life  annuity  of  one- third  of  the  rental  at  the 
time  of  sale:— Held  (Hargrave  J.),  that  the 
Act  26  Vict.  No.  20  confers  on  the  administrator 
a  statutory  title  in  all  the  real  estate  of  an 
intestate,  without  the  intervention  of  any  order 
for  sale  by  the  Court  or  a  Judge  ;  and  that  the 
provisions  of  the  second  section  primarily  refer 
to  estates  sold  under  the  directions  of  the  Court, 
and  do  not  apply  to  this  case.  The  administra- 
trix was  entitled  as  to  dower  only  out  of  the 
proceeds  of  the  sale,  reckoned  as  if  invested  in 
Government  debentures  at  6  per  cent.— one- 
third  of  such  income  to  form  the  basis  of  the 
calculation  of  the  present  value  of  an  annuity 
for  her  life,  which  lump  sum  she  might  be  at 
liberty  to  retain  out  of  the  balance  in  hand  for 
her  dower.  Murphy  (In  the  Ooods  of),  6  S.C.K. 
Eq.  63. 

Settlementto  bar  Doioer.] — Appointment  under 
deed  of  conveyance  to  such  uses  as  purchaser 
shall  appoint,  remainder  to  purchaser  in  fee, 
bars  dower  of  purchaser's  widow  married  before 
Dower  Act.  Semble,  dower  barred  in  equity 
after  twenty  years  by  analogy  to  Statute  of 
Limitations.  Semble,  want  of  means  to  prosecute 
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claim  not  sufficient  excuse  for  such  laches  as 
would  ordinarily  disentitle  claimant  to  relief  in 
equity.     Carr  v.  Homson,  10  S.C.R.  Bq.  107. 

Election — Will — Power  to  Lease.]— J.  U.  died 
in  1844,  leaving  a  widow  entitled  to  dower.  By 
his  will  he  devised  all  his  real  estate,  by  one 
general  devise,  to  trustees  upon  trusts  in  favour 
of  his  five  sons  and  one  grandson,  and 
bequeathed  the  income  of  portion  of  his  personal 
estate  to  his  widow.  The  trustees  were  em- 
powered during  the  minority  of  his  youngest 
son  and  his  grandson  to  manage  and  let  the 
lands  devised  to  them  respectively.  There  was 
also  a  direction  that  in  the  event  of  the  death  of 
any  of  the  testator's  sons  without  children,  his 
share  should  go  to  the  survivors.  The  widow 
received  the  income  bequeathed  to  her.  A  suit 
was  afterwards  commenced  for  the  administra- 
tion of  the  trusts  of  the  testator's  will,  and  for 
partition.  A  receiver  was  appointed,  and  the 
rents  and  profits  of  the  real  estate  were  paid 
into  court.  It  was  referred  to  the  Master  to 
ascertain  the  persons  entitled  to  the  funds  in 
the  court.  The  widow  put  in  a  claim  to  dower, 
which  was  disallowed  by  the  Master.  The 
widow  excepted  to  the  Master's  report,  and  the 
exceptions  were  overruled  by  the  Primary 
Judge: — Held,  on  appeal  (per  Faucett  and 
Manning  JJ.;  Hargrave  J.  dissentiente),  that  the 
widow  was  not  put  to  her  election  by  the  pro- 
visions of  the  will,  but  was  entitled  to  dower 
out  of  the  funds  la  court.  Underwood  v. 
Underwood,  1  N.S.W.  L.R.  Eq.  16. 


DRAINAGE— jSee  Municipalities— Negli- 
gence. 

Stat'Ute.]—'29  Vict.  No.  1. 

And  see  Sewerage  Acts. 


DRUNKARDS'  PUNISHMENT  ACT- 
30  Vict.  No.  5. 

And  see  Vagrants. 


EASEMENT. 

Light.] — The  mortgagees   of  A  conveyed  a 
house   to    plaintiff,    with  a  window    therein. 


Previous  to  and  at  the  time  of  the  sale,  the 
adjoining  land,  then  belonging  to  A.,  was  let  on 
a  building  lease  for  twenty-one  years.  This 
land  was  subsequently  sold  by  A.  to  B.  After- 
wards B.,  having  obtained  a  surrender  of  the 
lease,  let  the  land  again  on  a  building  lease  to 
the  defendant,  who  in  the  course  of  building 
obstructed  the  light  of  the  plaintiffs  window  : — 
Held,  that  the  plaintiff  could  not  recover  for 
obstruction  to  his  lights  durhig  the  continuance 
of  the  twenty -one  years,  there  being  under  the 
circumstances  no  easement  of  light  during  that 
time.  The  merger  of  the  term  in  the  reversion 
did  not  affect  the  rights  and  liabilities  of  plaintiff 
and  defendant.  Simmons  v.  Starkey,  8  S.C.R. 
186. 

Flow  of  Water.] — The  erection  of  a  dam  by  a 
riparian  owner  across  a  running  stream  cannot 
be  lawful  if  it  obstruct  for  one  moment  the 
flow  of  the  entire  stream  to  the  other  lands 
below.  Action  for  erecting  a  dam  upon  a 
stream,  and  thereby  obstructing  the  flow  of  the 
water,  to  the  injury  of  the  plaintiff  who  occupies 
land  lower  down  the  stream.  Plea,  that  the  said 
stream  flowed  through  the  defendant's  run,  and 
the  defendant  was  entitled  to  reasonable  use  of 
the  water  thereof  for  himself,  servants,  &c.,  and 
for  the  beneficial  use  of  his  run  ;  and  that  for 
such  reasonable  use,  &c.,  he  erected  the  dam 
and  thereby  interrupted  and  obstructed  the 
flow  of  the  water  of  the  stream  a  little,  and  not 
more  than  was  necessary  for  the  purposes  afore- 
said, and  that  the  interruption  and  obstruction 
were  not  nor  are  they  a  continuous  interruption 
and  obstruction  of  the  water,  but  were  for  a  short 
time  only,  and  until  the  water  rose  to  the  level 
of  the  said  dam,  leaving  during  such  time 
sufficient  water  in  the  stream  for  the  plaintiff's, 
use;  and  that  thereupon  the  stream  flowed 
and  continues  to  flow  into  and  upon  the 
plaintiffs  land.  Averment,  that  the  quan- 
tities of  water  so  interrupted  and  obstructed 
were  and  are  very  small  and  inappreci- 
able quantities,  and  not  more  or  greater 
than  were  and  are  necessajy  for  the  defendant's 
purposes,  and  the  small  and  inappreciable 
quantities,  were,  and  are  not  required,  and  had 
at  no  time  theretofore  been  appropriated  by  the 
plaintiff,  and  the  said  interruptions  and  obstruc- 
tions didnot  deprive  the  plaintiff  of  the  use  of  the 
stream,  nor  have  they  occasioned  any  actual  or 
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perceptible  damage  to  the  plaintiflf  : — Held, 
on  demurrer,  bad.  Pring  v.  Marina,  5  S.CR. 
390. 

Where  the  flow  of  water  of  a  running  stream 
in  its  natural  course  is  interfered  with,  every 
person  injured  in  any  degree,  however  unasoer- 
tainable,  may  maintain  an  action  for  the  obstruc- 
tion without  proof  of  actual  damage.  '  Howell 
V.  Prince,  8  S.C.R.  316. 

Time  Immemorial —  User  —  Acquiescence.] — 
The  plaintiflf  was  owner  of  certain  property 
in  Sydney,  and  was  excavating  thereon, 
and  complained  that  the  defendant,  the 
owner  of  adjoining  premises,  allowed  the 
sewage  to  flow  from  his  into  the  plaintifTs 
land,  so  as  to  be  a  nuisance,  and  filed  a  bill 
for  an  injunction.  The  defendant,  in  his 
answer,  admitted  the  flow  of  water  and 
sewage  as  alleged,  but  not  their  oflFensive  char- 
acter, and  he  set  up  a.  right  to  discharge  the 
same  over  the  plaintiflfs  ground  by  virtue  of 
user  of  a  drain  which  had  been  enjoyed  by  him 
and  those  through  whom  he  claimed  as  an 
easement : — Held  (Stephen  C.J.  dissentiente), 
that  the  long  acquiescence  by  the  plaintiflf  and 
his  predecessors  deprived  him  of  the  right  to 
claim  an  injunction  in  a  Court  of  Equity,  and 
that  his  remedy,  if  any,  was  at  common  law. 
Question,  whether  "time  immemorial"  can  be 
properly  said  to  exist  in  this  colony,  and  whether 
the  rules  applied  in  England  as  to  the  pre- 
sumption of  lost  grants  ought  to  be  followed 
here.     Vickery  v.  Marr,  i  S.C.R. ,  Eq.  66. 

Lost  Or  ant — Nuisance  —  Pleading.] — In  an 
miction  for  nuisance,  by  discharging  fouled  water 
and  filth  over  the  plaintiflPs  land,  the  defendant 
justified  under  a  lost  grant  by  S.T.,  the  then 
■owner  of  the  plaintiff's  land,  to  the  then 
owners  of  defendant's  land  so  to  discharge. 
The  plea,  after  stating  the  conveyance,  "to 
the  said  then'owners  of  the  said  adjoining  land, 
and  to  their  heirs  and  assigns  of  the  right 
ior  themselves,  their  tenants  and  servants 
of,  &c.,"  continued,  "and  by  virtue  of 
the  said  grant  the  defendant  at  the  times,  &c. , 
as  and  being  tenant  for  life  of  the  said  adjoining 
land,  was  entitled  to  the  right  of,"  &c.  Aver- 
ment, that  the  grievances  were  user  by  the  de- 
fendant of  the  said  right : — Held,  on  demurrer, 
that  the    plea   was  bad,   as  not    stating    the 


derivative  title  of  the  defendant  from  the 
grantee  under  S.T.  Vickery  v.  Marr,  5 
S.C.R.  202. 

Easement.  ] — Action  for  nuisance  against  lessee. 
Plea,  easement  created  and  enjoyed  by  owner  of 
fee.  Municipality  of  Waterloo  v.  Hinchcliffe,  5 
S.C.R.  273.    See  Municipalities. 


ECCLESIASTICAL  LAW. 

Statutes.] — Charter  of  Justice,  4  Geo.  IV. 
46  Vict.  No.  21. 

I.  Disposing  Mind. 

II.  Undue  Infltjencb. 

III.  Attestation  op  Will. 

IV.  Revocation  oe  Will. 

V.  Probate  and  Administbation. 

(a)  Power  to  Grant — To  whom  Granted. 
(6)  Proiate  Advertisement. 
(c)  Effect  pf  Prolate  when  Chanted, 
{d)  Administration  pendente  lite. 

VI.  Attachment  for  Disobedience  to  Oedeb 
— See  Contempt  of  Court. 

VII.  Rights  and  Liabilities  of  Executors 
AND  Administrators— &c  Exe- 
cutors AND  Administrators. 

VIII.  Passing  Accounts  and  Commission— See, 
Executors  and  Administeatobs. 


IX.  Practice — Appeal. 

X.  Church — See  Church — Mandamus  and 
Prohibition. 

I.  Disposing  Mind. 
Value  of  Verdict  of  Jury— New  Tna/.]— On 
appeal  by  way  of  motion  for  the  re-hearing  of 
an  ecclesiastical  issue  where  the  Primary  Judge, 
concurring  in  the  verdict  of  a  special  jury, 
had    pronounced    sentence,    the    Court  by  a 
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majority  (Cheeke  J.  and  Paucett  J.)  set  aside 
the  verdict  and  sentence,  and  granted  a  new 
trial,  on  the  ground  that  the  verdict  was  un- 
satisfactory, and  against  the  evidence  and  the 
weight  of  evidence  (Hargrave  C.J.  dissentiente). 
Observations  as  to  what  constitutes  "soundness 
of  mind,"  &c. ,  in  relation  to  the  validity  of  wills, 
and  how  juries  are  to  Consider  the  evidence  on 
such  issues.  (Per  Hargrave  J.  and  Paucett  J.) 
M'Donald^.  Watson,  11  S.C.R.  4. 

Upon  the  jury  giving  their  verdict  the  Pri- 
mary Judge  reserved  his  sentence  and  adjudica- 
tion as  to  costs  for  two  days.  The  plaintiffs  (who 
had  lost  the  verdict)  asked  him  further  to  delay 
his  sentence  for  eight  days,  in  order  to  give 
them  an  opportunity  of  moving  before  him  for 
a  new  trial.  The  judge  refused  the  application, 
and  proceeded  to  declare  his  sentence  and 
adjudication : — Held  (per  Hargrave  J.  and 
Cheeke  J.),  that,  according  to  the  law  and 
practice  of  the  Court  in  its  ecclesiastical  juris- 
diction. His  Honour  pursued  a  right  course. 
Per  Hargrave  J.  The  Primary  Judge  sitting  in 
the  ecclesiastical  jurisdiction  is  not  authorised 
to  hear  motions  for  new  trials  of  issues  directed 
by  and  tried  before  himself.  Per  Paucett  J. 
contra.  The  Primary  Judge  has  power  to 
grant  new  trials  in  ecclesiastical  oases,  whether 
tried  by  a  jury  before  himself,  or  by  himself 
without  a  jury,  and  the  request  of  the  plaintiffs 
for  the  postponement  of  the  sentence  should 
have  been  complied  with,  and  a  reasonable  time 
allowed  them  to  apply  for  a  new  trial.     Ih. 

Monomania — Testamentary  Capacity.] — In  a 
suit  instituted  by  one  of  the  executors  of  the 
will  of  A.,  to  obtain  probate  thereof  against 
his  widow,  who  had  entered  a  caveat  against 
the  application,  it  appeared  that  the  testator 
and  the  defendant  were  married  in  April,  1853 
— the  latter  being  then  of  age,  and  her  husband 
about  twelve  years  older.  There  was  issue  of 
the  majrriage,  one  son,  bom  in  March,  1854. 
Some  months  after  the  maniage  family  differ- 
ences arose,  which  increased  until  July  of  that 
year,  when  A.  executed  a  post-nuptial  settle- 
ment of  about  £300  a  year  upon  his  wife,  with 
remainder  to  his  son,  and  on  the  same  day  duly 
executed  a  will,  by  which  neither  his  wife  nor 
child  took  any  interest  in  the  residue  of  his 
property,  but  the  same  was,  after  a  legacy  to  the 
executor  now  propounding  the  wUl,  given  to 


his  sister's  children.  A.  and  his  wife  never 
lived  together  after  the  execution  of  these 
instruments.  The  wife  continued  in  the  enjoy- 
ment of  the  income  settled  upon  her  up  to  the 
time  of  the  application  for  probate,  which  she 
now  resisted,  on  the  ground  that  the  testator 
was  not  of  sound  mind,  &c.,  when  he  made  his 
will.  Evidence  was  given  of  acts,  sayings 
and  writings  of  the  testator,  showing  him  to 
have  been  unreasonably  jealous,  and  unfoundedly 
suspicious  of  the  chastity  of  his  wife,  and 
generally  to  be  under  delusions  on  that  subject, 
although  in  other  respects  his  mind  was  quite 
sound,  and  in  business  matters  very  clear.  He 
had  never  been  placed  under  restraint;  but  he 
laboured  under  so  much  excitement  with  regard 
to  his  wife  that  two  medical  men  recommended 
him  for  leave  of  absence  from  the  Government 
employ,  in  which  he  held  a  high  position, 
although  they  only  considered  him  maniacal  on 
the  particular  subject  referred  to.  The  Primary 
Judge,  upon  the  evidence  adduced  for  both 
sides,  granted  probate  of  the  will  and  dismissed 
the  caveat  with  costs  as  against  the  defendant. 
On  appeal: — Decree  reversed,  and  administra- 
tion granted  to  the  defendant,  on  the  ground 
that  the  evidence  showed  the  testator  not  to 
have  been  of  sound  mind  at  the  date  of  his 
will.  Costs  of  both  parties  to  be  paid  out  of 
the  estatci    Gordon  v.  Townsend,  11  S.C.R.  215. 

Attesting  Witness — Competent  Mind  and  Under- 
standing.]—Trudgeon's  Will,  3  N.S.W.  L.B. 
Eq.  22. 


II.  Undue 'Influence. 

Evidence  as  in  Equity.]—M..,  a  married  man 
living  in  a  state  of  separation  from  his  wife  and 
family,  executed  about  a  month  before  his  death 
a  document  purporting  to  be  his  last  will,  where- 
by he  devised  and  bequeathed  all  his  property 
to  B.,  his  housekeeper  (a  married  woman  living 
apart  from  her  husband),  and  appointed  her  sole 
executrix.  Under  the  circumstances  appearing 
in  evidence,  more  especially  as  to  the  relation 
subsisting  between  B.  and  M.  and  the  habits  of 
the  latter,  probate  of  this  document  was  re- 
fused, on  the  ground  of  undue  influence  exer- 
cised by  "the  housekeeper"  over  M.,  who  ap- 
peared for  some  years  before  his  death  to  have 
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been  addicted  to  grossly  intemperate  habits. 
The  authorities  and  rules  of  law  as  to  "  undue 
influence"  have  the  same  application  in  eccle- 
siastical as  in  equity  cases.  Classification  of 
cases  usually  cited  as  authorities  with  respect 
to  the  exercise  of  "undue  influence": — Semble, 
when  the  instrument  in  question  is  made  by  a 
husband  in  favour  of  his  wife,  the  law  assigns 
no  limits  to  the  wife's  influence  except  those 
specified  in  the  case  of  Boyse  v.  Rossborough 
(6  H.L.C.  2),  viz.,  concealment  of  facts  amount- 
ing to  fraud,  and  bodily  coercion.  Buckley  v. 
Millar  (No.  1),  8  S.C.R.  Eq.  4. 

The  above  sentence  was  upheld,  on  appeal; 
(Stephen  C.J.  on  a  review  of  the  facts  of  the 
case  disseniiente  and  holding  that  the  document 
should  be  admitted  to  probate.)  Buckley  v.  Millar 
(No.  2),  8  S.C.R.  Eq.  74. 

Trial  at  Bar.] — The  Court  refused  a  trial 
at  bar  of  a  feigned  issue  in  a  suit  in 
the  ecclesiastical  jurisdiction  directed  to  be 
tried  by  a  special  jury  of  twelve.  The  issues 
raised  were  as  to  the  testator's  sound- 
ness of  mind,  and  as  to  influence  alleged  to  have 
been  exercised  over  him  by  the  plaintiff,  who 
was  by  the  disputed  will  made  his  executor. 
(Hargrave  J.  dissentienie.)  Wolfskehl  v.  Mitchell, 
8  S.C.R.  221. 

Death-bed  Will — Verdict  of  Majority — Costs.] 
— Theverdict  of  a  jury  upon  an  issue  in  an  eccle- 
siastical cause  is  mtended  only  to  satisfy  the  con- 
science of  the  Court,  and  though  very  commonly 
the  judge  may  and  will  submit  to  the  conclusions 
of  the  jury,  he  must,  if  he  is  unable  to  concur,  act 
upon  his  own  view  of  the  case.  A  jury  of  four 
found  unanimously  that  a  document  was  the 
last  will  of  M.  H. ,  and  that  he  was  at  the  time 
capable  of  making  a  will;  and,  also,  that  the 
will  had  been  obtained  by  influence;  but  a 
majority  of  the  jury  found  that  such  influence 
was  not  undue.  Notwithstanding  these  find- 
ings, Mannmg  J.,  on  a  review  of  the  circum- 
stances of  the  case,  pronounced  against  the  will. 
A  will  made  in  articido  mortis  is  not  entitled  to 
the  same  reliance  as  one  made  deliberately  in 
health,  especially  when  there  is  a  former  will  in 
existence,  made  in  pursuance  of  a  long-expressed 
intention,  and  communicated  to  the  devisee, 
and  confirmed  verbally  in  a  conversation  recently 
before   the    later  will.      Wills    made    shortly 


before  death  ought  to  be^most  closely  watched, 
and  should  only  be  upheld  when  they  are 
found  to  be  natural  and  reasonable  under  the 
testator's  circumstances,  or  in  conformity  with 
earlier  intentions,  or  when  they  are  otherwise 
satisfactorily  explained,  or  when  the  capacity  of 
the  testator  and  the  voluntariness  of  his  acts  are 
manifesttothe  Court.  Under  the  circumstances, 
the  costs  of  the  plaintiff  (who  failed)  were 
ordered  to  be  paid  out  of  the  funds  of  the  estate 
subject  to  the  ecclesiastical  jurisdiction  6f  the 
Court,  if  any  remained  available  after  paying 
the  costs  of  the  defendant.  The  cases  bearing  , 
upon  undue  influence  and  death-bed  wills 
examined  and  compared.  Callaghan  v.  Myers, 
2  S.C.R.  N.S.  234. 

On  appeal,  the  Full  Court  upheld  the  sentence 
of  the  Primary  Judge.  The  verdict  of  a  jury 
upon  issues  directed  in  an  ecclesiastical  suit 
does  not  bind  the  judge,  and  he  is  entitled,  not- 
withstanding the  verdict,  to  act  upon  his  own 
view.  Undue  influence  need  not  be  proved  by 
direct  evidence,  but  the  question  must  be 
decided  upon  a  consideration  of  all  the  circum- 
stances in  each  particular  case.  The  circum- 
stances tending  to  show  undue  influence  con- 
sidered and  explained.  S.C.  on  appeal,  1 
N.S.W.  L.R.  351. 


III.  Attestation  oe  Will. 
No  Affdavit  of  Attesting  TFsincgs.]— Where 
the  attestation  clause  of  a  will  is  in  the  usual 
form,  or  in  such  a  form  as  to  show  that  the 
will  was  executed  with  the  ceremonies  pre- 
scribed by  the  Wills  Act,  probate  may  be 
granted  without  an  affidavit  by  an  attesting 
witness  as  to  the  will  having  been  duly  exe- 
cuted. In  this  respect  the  English  practice 
is  henceforth  to  be  followed  by  the  Supreme 
Court  of  New  South  Wales,  in  its  Ecclesiastical 
jurisdiction.   Walsh's  Will,  4  N.  S.  W.  L.R.  Bq.  1. 


IV.  Revocation  of  Will. 

What  amounts  to.] — J.,  by  his  will  made  in 
1866,  devised  specifically  a  house  and  also  all 
his  real  estate,  and  bequeathed  all  his  personal 
estate  to  his  wife,  whom  he  appointed  sole 
executrix.  By  a  testamentary  instrument  exe- 
cuted in  1868,  the  testator  expressed  his  will  as 
oUows : — "  After    the    payment    of   my  just 
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debts,  &c.,  I  will  and  bequeath  all  I  die 
possessed  of  to  D.,  H.,  and  my  son  J.,  in  trust 
for  the  benefit,  according  to  the  best  of  their 
judgment,  of  my  wife  and  family."  D.  and  H. 
disclaimed  the  estates,  interests,  and  trusts  of 
the  latter  instrument,  "  to  the  intent  that  the 
same  might  be  vested  in  J.,"  who  applied  for 
probate  as  executor  according  to  the  tenor. 
Application  refused: — Held,  that  the  specific 
devise  to  the  widow  was  not  revoked  by  the 
later  instrument.  If  a  devise  in  a  will  be  clear, 
it  is  incumbent  on  those  who  contend  it  is  not 
to  take  effect  by  reason  of  a  revocation  in  a, 
codicil,  to  show  that  the  intention  to  revoke  is 
equally  clear  and  free  from  doubt,  as  the 
original  intention  to  devise.  Held,  also,  that 
the  two  testamentary  instruments  could  be  read 
continuously  without  rejecting  any  part  of 
either.     Jackson  v.  Jachson,  7  S.C.R.  Eq.  28. 

Incomplete  Execution  of  Bevohing  Instrument — 
Intestacy.'] — A.  made  a  will  in  1856,  which  was 
revoked  by  a  will  made  in  1859,  and  duly 
executed.  In  1861,  a  short  time  before  his 
death,  A.  caused  the  will  of  1859  to  be  copied 
by  B.,  with  the  alteration  only  of  the  names  of 
the  executors.  He  executed  the  new  instru- 
ment in  B.'s  presence,  and  being  then  told  that 
a  second  witness  was  necessary,  said  he  would 
get  one,  and  thereupon  put  both  documents 
away.  There  was  no  evidence  that  A.  at  any 
time  spoke  of  destroying  the  will  of  1859,  or 
that  he  did  destroy  it.  The  will  of  1861, 
attested  by  a  second  witness,  but  not  pur- 
suant to  the  Statute  of  ^Vills,  and  therefore  in- 
operative, was  produced  by  a  priest  to  whom, 
a  few  days  before  his  death,  A.  said  he  had 
delivered  it.  The  will  of  1859  not  being  forth- 
coming:— Held,  that  A  died  intestate.  Cotton's 
Fi«,  2S.C.R.  123. 

Incomplete  Memorandum  of  Revocation — Par- 
tial Obliteration  of  Signatures  to  Will.'] — The 
testator  made  a  will  in  1878.  In  1881  he 
scribbled  over  the  clause  appointing  the 
executor,  the  attesting  clause,  the  names  of 
the  witnesses,  and  his  own  signature,  so  that 
the  original  writing  was  scarcely  legible.  In 
addition  to  this  there  was  a  memorandum  of  a 
date  subsequent  to  the  will,  and  at  the  foot  of 
it,  in  these  words,  "I  hereby  cancel  this  will," 
but  this  was  witnessed  by  only  one  person: — 


Held,  that  the  memorandum  should  have  been 
witnessed  with  the  same  formalities  as  a  will  to 
amoimt  to  a  revocation ;  and  that  the  scribbling 
over  the  signatures  not  rendering  them  totally 
illegible  was  not  a  destroying  within  the  Wills 
Act,  sees.  20  and  21.  Administration  cum 
testamento  annexo  granted  to  the  attorney  of 
the  residuary  legatee.  Whitehead's  Will, 
N.S.W.  L.R.  Bq.  21. 


V.  Peobate. 

(a)  Power  to  Grant. 

Executor  not  Resident  in  New  South  Wales — 
Prohate.] — The  Court  has  power  to  grant 
probate  to  an  executor  resident  out  of  the 
colony.  Qucere  (per  Manning  J.)  whether  the 
Court  is  bound  to  grant  it.  The  ecclesiastical 
jurisdiction  of  the  Supreme  Court  is  the  same  as 
that  of  the  English  Ecclesiastical  Courts  at  the 
date  of  the  Charter  of  Justice,  save  as  it  may 
be  limited  or  altered  by  clause  XIV.  Black- 
wood (in  the  Goods  of),  2  N.S.W.  L.R.  83. 

Misconduct  of  Executor.] — The  Ecclesiastical 
Court  is  compellable  by  mandamus  from  the 
Temporal  Court  to  grant  probate  to  every  exe- 
cutor named  in  a  will,  if  he  desires  probate, 
and  this  without  reference  to  his  conduct 
either  during  the  testator's  life  or  since. 
Two  of  the  executors  named  in  the  will  of  M. 
obtained  probate  thereof,  with  leave  reserved 
to  the  testator's  widow  to  come  in  and  prove  as 
executrix.  Nine  years  afterwards,  the  widow 
having  applied  for  probate,  the  application  was 
granted  ;  but  as  it  appeared  that  her  co-execu- 
tors had  already  fully  and  'bond  fide  adminis- 
tered the  estate,  and  that  she  had  committed  a 
breach  of  trust  and  devastavit  of  the  testator's 
assets,  the  Court  ordered  her  to  pay  all  the 
costs  of  suit,  wherein  her  co-executors  as  defen- 
dants resisted  her  claim.  Semble,  that  under 
such  circumstances  an  injunction  would  be 
granted  in  Equity  to  restrain  the  applicant  from 
receiving  any  of  the  assets,  if  such  there  were 
within  the  jurisdiction  of  the  Court.  .  On 
appeal,  the  Full  Court  (Hargrave  J.,  dissenting) 
reversed  the  order  as  to  costs,  holding  that  the 
ecclesiastical  judge  had  no  jurisdiction  to  make 
the  successful  litigant  pay  the  costs  of  the  other 
side.    The  judge  having  no  jurisdiction  to  make 
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the  order,  an  appeal  for  costs  only  will  lie. 
Marsh  v.  Patten,  7  S.C.R.  Eq.  18;  8  S.C.R. 
Eq.  227. 

(h)  Prohate  Advertisement. 

The  advertisement  to  apply  for  probate  to 
one  of  two  executors  named  in  a  will  must  men- 
tion the  second  executor,  and  state  the  intention 
to  apply  for  probate  with  leave  reserved  him. 
Simons'  Will,  4  S.C.R.  Eq.  16. 

(c)  Effect  of  Prolate  When  Granted. 

Probate  not  Conclusive  Evidence  of  Validity  of 
Will.'] — The  plaintiff,  who  had  diily  obtained 
probate  of  the  will  of  T.  B.,  deceased,  sued  as 
executor  upon  certain  promissory  notes  en- 
dorsed by  the  defendant  to  the  testator  in  his 
lifetime.  The  defendant  pleaded  ne  nnqiies 
executor,  the  ground  of  defence  intended  to  be 
relied  on  being  that  the  testator  had  married 
after  the  execution  of  the  will.  The  plea  having 
been  struck  out  by  a  Judge  in  Chambers,  the 
Court  (Faucett  J.  dissentiente)  directed  the  plea 
to  be  restored.  The  granting  of  probate  only 
amounts  to  aprirndfacie  statement  of  an  Eccle- 
siastical Court  that  the  will  has  been  duly 
executed.     Brown  v.  Rattray,  8  S.C.R.  323. 

Lunatic's  Will — Suhsequent  Marriage — Petition 
by  Executor."] — Petition  in  lunacy  by  the  executor 
of  T.  B.,  a  limatic  and  deceased,  under  a  will 
duly  admitted  to  probate,  praying  that  certain 
assets  now  in  Court  to  the  credit  of  T.  B.'s 
estate  should  be  handed  over  to  him  as  such 
executor.  It  appeared,  however,  that  after  the 
date  of  the  will,  of  which  the  petitioner  claimed 
to  be  an  executor,  T.  B.  married. — Held 
(Hargrave  J.  dissentiente),  that  the  application 
should  be  granted  on  the  ground  that  so  long  as 
the  probate  remained  unrevoked  by  the  proper 
ecclesiastical  tribunal,  the  Court,  in  its  lunacy 
jurisdiction,  could  not  deny  to  the  petitioner 
the  rights  which  the  probate  ostensibly  con- 
ferred on  him.  Ex  parte  Brown,  8  S.C.R. 
332. 


(d)  Administration  Pendente  Lite. 

Probate  refused — Appeal  pending — Practice.l 
-Pending  an  appeal  from  a  sentence  refusing 


probate  of  a  document  propounded  as  the  last 
will  of  J.  M.  (respecting  whose  estate  two  equity 
suits  had  been  instituted,  in  which  a  receiver  had 
been  appointed),  a  motion  was  granted  for  the 
appointment  of  the  receiver  as  admuiistrator 
pendente  lite,  it  appearing  that  great  loss  would 
accrue  to  the  estate  unless  legal  proceedings 
were  promptly  taken  against  the  debtors  to  the 
same.  Administration  pendente  lite  may  be 
granted  on  motion  although  the  parties  do  not 
consent.  The  Ecclesiastical  Rules  with  regard 
to  the  form  of  application  for  administration  in 
vacation  and  term  respectively,  and  in  the  pub- 
lication of  notice  in  the  Government  Gazette, 
apply  only  to  ordinary  cases.  Without  such 
publication,  an  administrator  pendente  lite  may 
be  appointed  on  motion  in  an  ecclesiastical  suit 
during  vacation.  WolfsTcehl  v.  Mitchell,  8  S.C.R. 
Eq.  22. 

VI.  Attachment  fok  Disobedience  to  Okdek 

— See  Contempt  of  Court. 

VII.  Rights  and  Liabilities  of  Executoes 

AND  Administrators — See  Exeodioes 
and  Administrators. 

VIII.  Passing  Accounts  and  Commission— 

See  Executoes  and  Administeatoss. 


IX.  Practice — Appeal. 

Appeal  for  Costs — Jurisdiction — Practice,]— 
There  is  no  discretion  in  the  Ecclesiastical  juris- 
diction enabling  the  judge  to  order  a  successful 
litigant  to  pay  the  costs  of  the  other  side.  Where 
such  an  order  was  made  an  appeal  will  lie. 
The  Court  will  not  entertain  an  appeal  unless 
the  decree  appealed  from  be  dratvn  up.  Marsh 
V.  Patten,  8  S.C.R.  227. 

Appeal  to  Privy  Council — Amount.]— BueUey 
V.  Millar,  8  S.C.R.  Eq.  123. 

Neiv  Trial— Power  of  Judge.]— M'Donaid  v. 
Watson,  11  S.C.R.  4.    See  ante  col.  316. 


X.  Church - 


-See  Church  —  Mandamus  anp 
Prohibition. 


EDUCATION— fi'ee  Public  School. 
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EJECTMENT. 
I.  Who  may  Maintain  Ejectment. 
II.  Parcels  Claimed  in  Wkit. 

III.  Right  to  Begin. 

IV.  Injunction. 

V,  Title  by  Estoppel — See  Estoppel. 

I.  Who  may  Maintain  Ejectment. 

Infant — Guardian  in  Socage.] — Where  the 
guardian  in  socage  has  not  entered,  an  infant 
under  the  age  of  fourteen  years  can  maintain 
ejectment.     Jenkins  v.  Harris,  4  S.C.R.  129. 

Joinder  of  Parties.] — Ejectment  against  the 
tenant  of  P.'s  wife  was  brought  by  the  pur- 
chaser from  P.  's  official  assignee,  for  land  which 
P.'s  wife  at  the  time  of  her  marriage  with  P. 
held  for  an  estate  for  her  life : — Held,  that 
P.'s  wife  need  not  be  joined  as  a  oo-plaintiflf. 
Newman  v.  Jones,  2  N.S.W.  L.R.  288. 

II.  Parcels  Claimed  in  Wbit. 

Special  Finding — Identity  of  Land.] — In  an 
action  of  ejectment,  there  being  a  dispute  at 
the  trial  whether  the  land  claimed  was  rightly 
described  in  the  writ,  the  judge  refused  to 
amend  because  the  evidence  was  uncertain. 
The  jxiry  being  directed  to  find  the  facts 
specially,  found  that  the  land  really  in  contest 
was  known  to  the  defendant,  and  that  he  came 
prepared  to  defend  for  it ;  and  that  it  was  the 
property  of  the  plaintiff;  but  the  jury  described 
it  by  marks  on  the  plan,  which  showed  that  a 
totally  different  locality  was  indicated.  The 
Court,  on  motion,  ordered  judgment  to  be 
entered  for  the  plaintiff  on  the  whole  record, 
under  the  5  Vict.  No.  9,  s.  38.  Kosten  v. 
Haigli,  3  S.C.B.  366. 

Evidence.] — Crown  grant  containing  descrip- 
tion coinciding  with  that  in  writ  is  primA  facie 
evidence  of  claimant's  title.  Newton  v.  lies,  7 
,S.C.E,.  276. 

The  land  claimed  and  the  land  defended  for 
must  be  taken  to  be  the  same  ;  but  there  must 
be  some  evidence  given,  however  slight,  to 
identify  the  land  referred  to  in  the  evidence 
trith  the  land  claimed  in  the  writ.  Mealy  v. 
Shea,  8  S.C.R.  223. 


III.  Right  to  Begin. 
In  an  action  of  ejectment,  counsel  for  the  de- 
fendant admitted  in  Court  that  the  plaintiff  was 
entitled  to  recover  as  far  as  his  title  by  deed 
was  concerned,  and  in  virtue  of  that  admission 
claimed,  and  was  allowed  the  right  to  begin: 
—Held,  that  the  judge  was  wrong.  Goodtitle 
dem.  Revett  v.  Braham  (4  T.R.  407)  not  followed. 
And,  sernble,  that  an  injury  had  resulted  to  the 
plaintiff  from  the  ruling  of  thejudge,and  that  he 
should  have  a  new  trial.  Brown  v.  Lethbridge, 
S.M.H.  28th  June,  1876. 


IV.  Injunction. 
After  Ejectment  and  before  Re-entry.]— Aitev 
judgment  and  before  habere  executed,  the 
plaintiff  commenced  a  new  action  against  the 
defendant  for  damages  in  relation  to  the  same 
piece  of  land,  and  on  the  writ  of  summons  was 
indorsed  a  notice  of  his  intention  to  claim  a  writ 
of  injunction.  An  ex  parte  injunction  was 
dissolved  on  the  ground  that  as  the  plaintiff 
had  not  re-entered,  and  the  judgment  had 
not  been  executed,  the  plaintiff  could  not 
recover  in  an  action  of  trespass,  and,  there- 
fore, could  not  obtain  an  injunction  which  was 
auxiliary  to  the  action  for  trespass.  Kosten  v. 
ffaigh,  3  S.C.R.  366  (.ante  col.  325.) 

To  Prevent  Ejectment.]  —  The  plaintiff  in 
1863  purchased  two  allotments  of  land  at 
Molong,  from  W.  B.,  who  thereupon  handed 
over  to  him  the  title  deeds  relating  to  the 
property,  together  with  a  memorandum  duly 
signed  by  the  said  W.  B.,  and  which  contained* 
{inter  alia)  an  agreement  to  execute  a  transfer 
to  the  plaintiff  as  soon  as  the  same  should  be 
prepared.  The  plaintiff  entered  into  possession, 
but  no  conveyance  of  the  land  was  executed 
to  him  by  W.  B.  In  1866,  this  land  was 
sold  by  the  Registrar  of  the  District  Court 
to  satisfy  a  j  ndgment  obtained  against  W.  B.  by 
the  defendant ;  and  the  Registrar  executed  a 
conveyance  of  the  land  to  the  defendant,  which 
conveyance  was  duly  registered.  Subsequently 
W.  B.  executed  to  the  plaintiff  a  conveyance 
of  the  land,  which  conveyance  was  registered 
about  a  month  after  the  registration  of  the  con- 
veyance to  the  defendant.  The  defendant 
having  brought  an  action  of  ejectment  against 
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;he  plaintiff,  this  suit  was  instituted ;  and 
^t  appearing  by  the  evidence  that  the  defen- 
lant,  previous  to  the  sale  by  the  registrar, 
aad,  through  conversations  with  W.  B.  and 
)thers,  notice  of  the  claim  of  the  plaintiS 
iuffioient  to  have  put  him  on  such  enquiry 
IS  would  result  in  a  knowledge  of  the 
plaintifFs  title,  an  injunction  was  granted  to  re- 
strain the  defendant  from  prosecuting  the  action 
jf  ejectment ;  and  he  was  declared  a  trustee  of 
;he  legal  estate  for  the  plaintiff,  and  directed 
X)  execute  a  proper  conveyance  to  him  of  the 
oroperty,  and  liand  over  to  him  the  deed  execu- 
;ed  by  the  registrar.  Martal  v.  M'Nemn,  7 
3.C.R.  Eq.  62. 


ELECTION. 

Under  Will,  &c.'\—See  "Will. 


ELECTION  LAW. 
Parliamtntary^ — Statute  44  Vict.  No.  13. 

Municipal.  ] — See  Municipalities. 

prosecutions     under     Electoral    Act.]  —  See 
Criminal  La^^-. 


ELECTRIC  TELEGRAPH. 
Statute.}— 20  Vict.  No.  41. 


EMBEZZLEMENT— 5'i3e  Cmmikal  Law. 


EMPLOYERS   LIABILITY  ACT.— 46   Vict. 
No.  0. 


ENCROACHMENT— See  M  (jnicip.vlitiep. 


ENTRY. 

Use  and  occupation    will  not   lie  without. 
Cooper  V.  Dich,  I  S.C.R.   12.— See  Landloed 

AND  Tenant. 


EQUITABLE  PLEAS— J?ce  Pkactice  and 
Pleading  (Equity). 


EQUITY— See  under  Special  Headings. 


EQUITY  PRACTICE— See  Practice  and 
Pleading  (Equity). 


ENTRIES. 
In  Books  of  Account,  dr.] — See  Evidence, 


ESTOPPEL. 
I.  By  Matter  oe  Record. 

II.  By  Deed. 

HI.  By  Matter  in  Pais. 


I.  By  Matter  of  Record. 

Previous  Judgment.] — Trespass  to  stations  of 
the  plaintiffs.  Plea,  not  possessed.  Replication, 
so  far  as  it  related  to  certain  described  tract, 
by  way  of  estoppel,  a  former  verdict  and  judg- 
ment in  an  action  of  trespass  against  this  de- 
fendant, in  respect  of  the  same  tract,  but  at  the 
suit  of  other  plaintiffs,  in  which  action  the  de- 
fendant pleaded  not  possessed,  and  the  issue 
thereon  was  found  against  him.  The  replication 
then  deduced  title  and  possession  from  and 
under  these  parties  by  alleging  that  the  estate, 
right,  and  interest  of  the  plaintifife  in  the 
former  action  became,  after  that  verdict  and 
judgment,  duly  vested  in  certain  other  per- 
sons, under  whom  these  plaintiffs  claim  and 
occupy  the  land  by  demise,  all  the  said  parties 
having  in  succession  been  in  actual  undisturbed 
occupation  of  the  property  up  to  the  times  re- 
spectively of  their  transmitting  their  interest 
therein  as  aforesaid,  and  until  the  period  of 
the  trespasses  now  complained  of : — Held,  a 
good  replication.  Pitt  v.  Cobcroft,  2  S.C.R' 
314. 
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By  Previous  Litigation.'] — Plaintiffs  are  not 
estopped  from  bringing  ejectment  in  respect  of 
land,  their  title  to  which  they  had  failed  to 
establish  in  u,  previous  partition  suit.  Nortmi 
V.  ff asking,  6  S.C.R.  37. 

Adjudication  hy  Petty  Sessions — Ooldfields 
Act.] — To  an  action  of  trespass  for  breakmg  and 
entering  the  plaintiffs  claim  on  a  goldfield,  it 
was  pleaded  by  way  of  estoppel  that  a  decision 
of  a  Court  of  Petty  Sessions,  under  the  21st 
section  of  the  Goldfields  Act  of  1866  (30  Vict. 
No.  8)  was  final:— Held,  that  the  Court  estab- 
lished under  the  Act  was  in  effect  a  Court  of 
Record,  and  its  decision  therefore  acted  as  an 
estoppel.  Even  if  the  plea  was  not  a  good 
plea  by  way  of  estoppel,  it  was  at  least  a  good 
plea  in  bar.  Wichern  v.  Davidson,  11  S.C.R. 
129. 

By  Pleadings  in  Other  Actions.']  —  Declara- 
tion, that  on  the  29th  day  of  October,  1871, 
the  plaintiff,  by  a  broker's  note  bearing  the 
said  date,  sold  to  the  defendant  fifty  tons 
of  pig-iron  at  £5  per  ton,  to  be  paid  for 
by  the  defendant's  promissory  notes  at  four 
and  five  months  from  date  of  delivery. 
Averment,  that  the  said  iron  being  at  the 
time  of  such  sale  in  the  possession  of  Charles 
Moore  and  Co.,  who  refused  to  deliver  posses- 
sion thereof  to  the  defendant,  on  demand 
by  the  defendant,  the  plaintiff,  by  reason 
thereof,  was  unable  to  deliver  possession 
of  the  said  iron  to  the  defendant;  and  the 
defendant  thereupon  sued  the  now  plaintiff  in 
this  honourable  court  for  damages  sustained  by 
the  now  defendant  by  reason  of  such  non- 
delivery, and  obtained  judgment  in  such  action 
against  the  now  plaintiff.  Further  averment, 
that  the  now  defendant  also  sued  the  said 
Charles  Moore  and  Co.  in  the  said  court,  in  an 
action  of  trover  for  the  conversion  of  the  said 
iron,  by  reason  of  their  said  refusal  to  deliver 
the  said  iron  to  the  now  defendant ;  and  the 
defendant,  by  his  declaration  in  such  action, 
alleged  the  said  iron  to  be  his  property. 
Further  averment,  that  the  now  defendant,  on 
the  trial  of  the  isstie  joined  in  such  action,  pro- 
duced and  proved  the  said  sale-note  in  proof  of 
his  said  allegation  that  the  said  iron  was  his 
property.  And  the  plaintiff  avers,  that  such 
proceedings  were  taken  in  the  said  action,  and 


that  the  now  defendant  obtained  a  verdict 
against  the  said  Charles  Moore  and  Co.  on  all 
the  issues;  and  recovered  by  virtue  of  such 
verdict  and  judgment  therein  the  contract  price 
of  the  said  iron,  and,  in  addition,  the  amount 
which  the  said  iron  had  risen  in  value  between 
the  time  of  the  said  sale  and  the  said  conversion, 
being  the  damages  which  the  now  defendant 
claimed  and  proved  in  the  said  action,  together 
with  costs  of  suit,  which  judgment  was  fully 
paid  tmd  satisfied  by  the  said  Charles  Moore 
and  Co.,  yet  the  defendant  has  not  given  his 
promissory  notes  for  the  said  contract  price  of 
the  said  iron,  or  in  any  way  paid  for  the  said 
iron,  but  has  wholly  neglected  and  refused  so  to 
do: — Held,  on  demurrer,  a  good  declaration. 
The  defendant  having  alleged  on  the  record  in 
the  other  actions  that  he  was  the  owner  of  the 
iron,  is  now  estopped  from  saying  that  he  has 
not  received  the  iron.  Vann  v.  Bubh,  11 
S.C.R.  268. 

Adjudication  in  Petty  Sessions — Action  for 
Seaman's  fFages.] — To  a  declaration  for  money 
due  for  work  and  services  as  a  seaman,  the  de- 
fendant pleaded  that  the  plaintiff  theretofore 
appeared  before  two  justices  acting  at  New- 
castle (being  a  competent  Court)  "  and  the 
plaintiffs  said  claim  was  there  adjudicated  upon 
and  decided,  before  said  justices  in  Petty  Ses- 
sions assembled,  in  favour  of  the  defendant,  and 
an  order  was  made  by  the  said  jiistices  in  the 
matter  dismissing  the  said  claun  and  discharg- 
ing the  plaintiff  therefrom": — Held,  on  de- 
murrer, a  bad  plea,  on  the  ground  that  the 
order  pleaded  was  not  final.  Sec.  47  of  27 
Vict.  No.  13,  only  makes  orders  for  payment 
final.  Jenkins  v.  Anderson,  Lynch  v.  Anderson, 
S.M.H.  23rd  Jime,  1876. 

Prosecution  under  Impounding  Act  (29  'Vict. 
No.  2)  —  Action  of  Trespass  for  same 
mutter.]  —  Plaintiffs,  trustees  of  a  common, 
prosecuted  defendant  at  a,  Court  of  Petty 
Sessions  under  sec.  33  of  the  Impounding  Act 
(29  Vict.  No.  2),  for  rescue  of  horses  seized 
for  the  purpose  of  being  impounded.  The  com- 
plaint was  dismissed  on  the  ground  set  up  for 
the  defence  that  defendant,  as  a  carrier,  was 
entitled  to  graze  his  horses  on  the  common. 
Plaintiffs  then  brought  an  action  in  a  District 
Court — 1.  For  rescue.      2.  Trespass  to  common 
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ander  Act.  3.  Trespass  to  land.  The  judge 
aonsuited  the  plaintiffs  on  the  ground  that  the 
5ause  of  action  was  res  judicata: — Held,  that 
the  judge's  decision  was  right.  Semble  (per 
Faucett  and  Windeyer  J  J. ),  that  a  plaintiff,  by 
ivailing  himself  of  the  remedies  afforded  by  the 
ict,  is  not  thereby  debarred  from  recovering 
lamages  for  trespass.  Effect  of  sec.  37  of  Act 
jonsidered.  Barclay  v.  Why  Te  Hong,  3 
Sr.S.W.  L.R.  119. 

By  Verdict  inDistrict  Court.l — In  an  action  for 
m  instalment  of  a  promissory  note,  made  by  the 
lefendant  jointly  with  a  third  party,  a  plea,  by 
pay  of  estoppel,  that  in  an  action  in  the  District 
/ourt  for  another  instalment  of  the  same  note 
he  defendant  had  succeeded  on  an  issue  of 
Irunkenness,  was  held  to  be  bad.  Godioin  v. 
lasUoH,  1  S.C.B.  N.S.  165. 


II.  By  Deed. 

Title  hy  Estoppel — Ejectment.'] — A.,  being  the 
iromisee  of  a  grant  of  certain  land  by  the 
>own,  in  1830  mortgaged  the  same  to  W.  by 
,  lease  for  1000  years.  The  lease  contained  no 
ecital,  but  stated  that  A.  "granted,  bargained, 
old,  and  demised"  the  premises  to  W.  for  1000 
'ears.  In  1836,  A.  obtained  a  grant  of  the 
iremises  from  the  Crown,  and  in  1840  he  con- 
eyed  them  to  B.,  through  whom  the  plaintiff 
laimed.  Upon  ejectment  being  brought  by  the 
laintiff  against  W. :  — Held,  that  the  promisee 
L. ,  and  those  claiming  under  him,  were  estopped 
y  the  demise  of  1830  from  saying  that  A.  had 
.ot  at  that  time  the  estate  which  he  assumed  to 
onvey.  Held,  also,  that  the  execution  of  the 
emise  by  A.  was  a  sufficient  assertion  of  title 
0  sustain  the  estoppel.  Semhle,  that  a  promisee 
as  an  equitable  interest  in  the  land.  Quaere, 
rhether  the  grant  from  the  Crown  fed  the 
stoppel  and  gave  the  actual  legal  estate. 
iucknell  v.  Mann,  2  S.C.B,.  1. 

Title  to  Land — Orown  €h-ant — Estoppel  hy 
Mortgage.] — Plaintiff  was  purchaser  from  a 
lortgagee  in  fee  with  power  of  sale  of  certain 
mds  which  had  been  devised  by  the  original 
elector  to  the  defendant,  who,  with  her  husband, 
ad  been  the  mortgagors.     The  devise  to  the 


defendant  had  been  a  general  devise  of  all  the 
testator's  real  estate  which  he  should  have  at 
his  decease  any  beneficial  interest  in,  which  in- 
cluded the  land  in  question,  and  this  devise  had 
been  recited  in  the  mortgage.  There  was  also 
a  covenant  in  the  mortgage  that  neither  defen- 
dant had  done  any  act  to  encumber.  After  the 
date  of  this  mortgage  a  Crown  grant  of  the  land 
was  issued  to  the  defendant.  In  an  action  of 
ejectment  brought  by  the  plaintiff: — Held,  that 
a,  title  by  Crown  grant  was  paramount,  except 
when  a  previous  conveyance  in  fee  operated  as 
an  estoppel;  and  the  mortgage  in  this  case  did 
not  amount  to  an  estoppel.  Campbell  v.  Heugh, 
7  S.C.B.  217. 


III.  By  Matter  in  Pais. 

Admission  by  Landlord  that  he  has  no  Title.]— 
Yorh  V.  Nicholson,  7  S.C.B.  99. 

By  Conduct.] — M.  attended  a  meeting  for  the 
forming  of  the  C.H.G.M.  Company  where  he 
proposed  and  seconded  resolutions,  and  was 
elected  a  director  of  the  company,  and  as  such 
his  name  was  afterwards  inserted  in  the  deed 
of  settlement.  That  deed  M.  never  executed. 
He  acted  as  a  director,  received  fees  for  his 
attendance,  signed  cheques  to  defray  the  ex- 
penses, and  as  chairman  of  the  board  he  signed 
the  minutes  making  the  first  call.  Further, 
upon  thousand  shares  he  paid  the  allotment 
money,  and  also  paid  the  first  two  calls  in  respect 
of  the  said  shares.  He  refused  to  pay  a  third 
call ;  and  the  company,  by  their  manager,  sued 
him  therefor,  charging  him  as  being  the  holder 
of  one  thousand  shares  and  indebted  to  the 
company  J  in  respect  of  the  calls  thereon,  to 
which  he  had  become  liable  in  terms  of  the 
deed  of  settlement : —Held,  (1),  That  M.  was 
not  estopped  from  alleging  and  proving  that 
he  had  not  executed  the  deed  of  settlement; 
and  (2),  that,  as  he  had  not  executed  the  deed 
he  was  not  liable  to  be  sued  under  its  provisions. 
Davis  V.  Montefiore,  12  S.C.B.  26. 

A  person  is  not  estopped  from  suing  the 
directors  of  a  company  because  he  has  pre- 
viously chosen  to  consider  the  company  liable. 
De  Lissa  v.  Asher,  8.M.H.  17th  March,  1875. 
See  ante  col.  90. 
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ESTREAT. 
See  Criminal  Law  (Recognizances). 


EVIDENCE. 

I.  Admissions,  Declarations,  and  En- 
tries AGAINST  Interest. 

(a)  Adraissions. 

(h)  Declarations. 

(c)  Entries  against  Interest  and  in  course 
of  Duty. 

II.  Presumptions. 

III.   Witnesses. 
(a)  Competency. 

(i.)  As  to  Religious  Belief. 
(ii.)   Wife  a^  against  Husband. 
(iii. )  Defendant  in  Quasi-criminal  Pro- 


(h)  Practice  as  to  Examination,  c(;c. 
(i.)  Examination  in  Chief. 
(ii.)  Cross-examination. 
(iii.)  Reply. 
(iv.)  Rejoinder. 

IV.  On  Commission. 

V.  On  Ajtidavit— iSce  Practice. 

VI.  Judicial,  Official  and  other  Docu- 
ments. 

VII.  Admission  of  Parol  Evidence. 
(a)  To  Explain,  ctf.,  Documents. 
(6)  To  Introduce  Custom  and  Usage, 

VIII.  Foreign  Law. 

IX.  Generally. 

X.  In    Criminal    Cases  — See    Criminal 
Law. 

See  also  New  Trial  and  Special  Headings. 


StatiUes.l — ■ 

13  Geo.  III.  c.  63  (Interrogatories). 
46  Geo.  III.  c.  37  ( Witnesses'  Refusal). 

I  Will.  IV.  0.  22  (Inten-ogatories,  ibc.) 

6  & 7 Will. IV.  0.111  [Previous  Convictions] . 
6  &  7  Vict.  0.  22  (Enabling,  ct-c.). 
8  Vict.  No.  1  (Evidence  Improving). 

II  Viot.  No.  38  (Letters  Patent). 

13  Viot.  No.  16  (Public  Documents). 
16  Vict.  No.  14  (Evidence  Amending). 
18  Viot.  No.  13  (Further  Amending). 
20  Vict.  No.  23  ( Unstamped  Instruments). 
22  Viot.  No.  7  (Evidence  Amending). 
24  Viot.  No.  16  (Repealing). 
31  &  32  Viot.  0.  37  (Documentary). 
40  Vict,  No.  8  (Evidence  Amending). 
34  Viot.  No.  1  (Commissioners)  oontinued 
by  44  Viot.  No.  1. 

45  Vict.  No.  5  (Parliamentary), 

46  Viot.  No.  3  (Summary  Conviction). 


I.  Admissions,  Declarations,  and  Entries 
against  Interest. 

(a)  Admissions, 

Malicious  Prosecution — Depositions — Costs  of 
District  Court  Appeal.] — In  an  action  for 
maliciously  and  without  reasonable  and  probable 
cause  prosecuting  the  plaintiflF,  the  depositions 
of  the  witnesses  are  inadmissible  in  evidence, 
but  the  plaintiff  can  put  in  the  defendant's  own 
deposition,  which,  being  a  statement  signed  by 
him,  can  be  used  as  an  admission  against  him- 
self like  any  other  statement  made  by  him. 
Seaman  v.  Hargraves,  1  S.C.R.  78. 

Conversation  with  Defendant's  Superintendent.  ] 
— In  an  action  of  trespass  between  contiguous 
owners,  evidence  was  given  on  the  plaintiff's 
behalf  of  a  conversation  between  the  plaintiff's, 
predecessor  and  the  defendant's  superintendent 
and  the  Commissioner  of  Crown  Lands  with 
reference  to  the  boundaries  between  the  stations 
of  the  plaintiff  and  defendant.  It  was  not  clear 
whether  such  conversations  amounted  to  a 
reference  under  2  Viot.  No.  27,  sec.  10,  or  were  a 
private  arrangement: — Held,  that  although  the 
defendant  always  ignored  the  decision  of  the 
Crown  Commissioner,  still  he  was  so  far  bound 
by  the  acts  and  acquiescence  of  his  superin- 
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;endeiit  that  the  parties  could  refer  to  the  con- 
rersations  as  part  of  the  res  gestte,  and  that  the 
svidence  was  rightly  received: — Held,  also,  that 
such  a  reference  was  not  binding  as  a  judicial 
ict  and  evidence  ought  not  to  be  received  of  it 
^n  that  sense.  Jiobertson  v.  Bloxsome,  4  S.C.R. 
260. 

Under  Notice  to  Admit^Lwnd  Bought  by  Hus- 
land  in  Name  of  Wife,] — A  notice  signed  by  the 
plaintiff's  attorney,  calling  on  the  defendant  to 
idmit  a  paper  to  be  a  copy  of  a  conveyance  made 
between  J.  P.  of  the  one  part,  and  the  defendant 
of  the  other  part,  original  in  the  possession  of 
the  said  defendant,  which  was  tendered  by  the 
iefendant  at  the  trial,  is  some  evidence  for  the 
jury  of  the  existence  of  an  executed  convey- 
ance to  the  effect  mentioned.  A  husband  takes 
I  freehold  interest  during  the  joint  lives  of  him- 
self and  his  wife  in  land  granted  by  the  Crown 
to  the  wife  after  her  marriage,  in  consideration 
Df  money  paid  by  the  husband,  and  such  interest 
3an  be  seized  and  sold  under  an  execution 
Eigainst  the  husband  under  the  78th  and  79th 
sections  of  the  District  Courts  Act.  Hinhle  v. 
Schonhein,  4  S.C.R.  306. 

W7-itten  Admissions  oj  Matter'not  in  Pleading.'] 
— Written  admissions  are  receivable  in  evidence 
in  Equity  although  not  mentioned  in  the  plead- 
ing.    Glode  V.  Galhy  (2),  1  S.C.R.  Eq.  55. 

Reclamation  Grants.]  —  Reclamation  grants 
'rom  the  Crown,  tendered  by  party  who  did 
lot  derive  title  under  them,  held  admissible  as 
evidence  of  exclusive  possession  of  the  land. 
Ohadwich  v.  Smith,  9  S.C.R.  196. 

Draft  Conveyance.] — A  draft  conveyance  to 
plaintiflf  of  his  land,  prepared  and  furnished  by 
lis  solicitor,  was  tendered  by  defendants  to 
jhow  that  no  part  of  the  locus  was  included  in 
t,  and  as  an  admission  by  plaintiff  that  he  had 
10  title  to  any  part  of  the  locus: — Held  (by  a 
najority)  to  be  admissible. — lb. 


{b)  Declarations. 

Pedigree.] — In  questions  of  pedigree,  declara- 
ions  by  members  of  the  family  are  admissible 


only  if  made  ante  litem  motam.     Eiordan  v. 
Hellyer,  2  S.C.R.  (Eq.)  46. 

Of  Mother  as  to  Paternity  of  Child.] — State- 
ment of  mother  as  to  paternity  of  her  child 
admissible  in  evidence  after  her  death  in  a  suit 
where  the  legitimacy  or  illegitimacy  of  such 
child  is  material.  Smith  v.  Kearney  (No.  2), 
2  S.C.R.  N.S.  Eq.  65. 

Of  Husband  and  Wife — Conduct — Legitimacy.] 
— The  declarations  of  husband  and  wife  are 
evidence  of  conduct  to  prove  or  disprove  the 
legitimacy  of  a  child.  What  evidence  requisite 
to  support  declaration  of  illegitimacy  considered. 
Smith  V.  Kearney  (No.  3),  2  N.S.W.  L.R.  (Eq.) 
28. 


(c)  Entries  in  Boohs  of  Account,  &c. 

Contemporaneous  Documents  —  Direction  oJ 
Judge.]— In  an  action  for  a  case  of  birds  sold 
by  the  plaintiflf  to  the  defendant,  the  plaintiff's 
day-book,  containing  an  entry  of  the  sale  in 
question,  was  put  in  evidence  by  the  plaintiff, 
as  part  of  his  case,  the  defendant's  counsel  not 
objecting,  and  then  evidence  was  given  by  the 
defendant  questioning  the  fact  of  the  entries 
being  contemporaneous  with  the  alleged  sale; 
and  His  Honour  allowed  evidence  to  be  given  in 
reply,  that  a  particular  entry  in  plaintiff's  day- 
book, viz.,  of  a  sale  of  birds  to  one  W.,  was 
correct: — Held,  that  although  evidence  in  reply 
was  properly  admitted,  the  evidence  of  this 
specific  transaction  with  W.  was  altogether 
inadmissible.  The  case  in  question  was  alleged 
to  have  been  sold  by  the  plaintiflf  in  his  shop  to 
the  defendant  personally  on  the  13th  October, 
and  delivered  in  the  same  shop  to  the  defendant 
on  the  14th.  Two  witnesses  for  the  defendant 
stated  that  the  defendant  was  confined  to  his 
house  on  both  days,  except  that  one  of  these 
witnesses  admitted  that  he  went  out  during  the 
evening  of  the  13th.  The  judge  told  the  jury 
that  the  evidence  of  these  witnesses  might  more 
properly  be  termed  circumstantial: — Held,  that, 
although  such  direction  was  inaccurate,  it  was 
not  sufficient  ground  for  granting  a  new  trial. 
Palmer  V.  Whitfield,  5  S.C.R.  219. 

Entries  in  Land  Agent's  Booh.'] — The  entries 
in  a  book  kept  by  a  land  agent  admissible,  as 
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they  are  entries  made  by  a  public  officer  under 
the  directions  of  a  Statute.  Per  Martin  C.J. 
(dissenting) — to  make  such  entries  evidence 
would  be  equivalent  to  making  his  hearsay 
statement,  not  on  oath,  evidence  not  only  of  an 
application  in  writing  having  been  duly  lodged 
with  him,  but  also  of  Its  contents  and  suffi- 
ciency.    Liddell  v.  Harpur,  13  S.C.R.  129. 

Entries  in  Banker's  Books.'] — R.  v.  Shield,  5 
S.C.R.  213,  ante  col.  157,  and  see  col.  367. 


II.  Presumption. 

Execution  of  Deed.} — In  an  action  of  eject- 
ment it  appeared  that  D.  B.,  in  1826,  died 
seized  of  the  land  in  question,  then  form- 
ing a  part  of  a  much  larger  property.  He 
had  several  children,  and  F.,  an  adopted 
daughter,  was  brought  up  with  them.  D.  B. 
died  intestate,  but  leaving  an  unexecuted  will, 
under  which  all  his  lands  were  to  be  divided, 
and  F.  was  to  have  an  equal  share  with  D.  B.'s 
children.  After  his  death,  all  his  children  exe- 
cuted a  memorandum,  binding  themselves  to 
carry  out  their  father's  intentions.  In  1826 
J.  B.,  the  eldest  son  of  D.  B.,  on  coming  of  age, 
executed — jointly  with  the  administrators,  who 
were  his  brothers-in-law — an  informal  deed,  by 
which  he  empowered  them  to  apportion  the 
lands,  equally,  among  the  intended  devisees  (F. 
included),  and  to  convey  their  portion  to  each 
allottee  on  his  coming  of  age.  He  undertook  to 
join  in  the  conveyance,  and  in  the  meantime 
the  administrators  were  to  hold  the  land,  so  to 
be  allotted,  iii  trust  for  or  in  conjunction  with 
the  parties.  In  consideration  of  the  premises 
the  administrators  made  over  to  J.  B.  all  the 
personal  property.  Soon  after  the  execution  of 
this  deed,  P.  married  the  plaintiffs  father,  and, 
with  him,  occupied  the  land  in  question.  She 
became  of  age  in  1835.  Her  husband  died  in 
1836.  F.  continued  in  possession  until  her 
death  Ln  1838.  From  that  time  till  1864, 
except  for  about  three  years,  during  which  some 
relations  of  F.'s  collected  the  rent,  as  was  said, 
on  behalf  of  her  children,  nothing  appeared  in 
evidence  respecting  this  farm.  J.  B.  lived  in 
the  neighbourhood  up  to  his  death  in  1862, 
without  ever  making  any  claim.  The  judge  de- 
clined to  direct  the  jury  that  they  might  pre- 


sume the  execution  of  a  deed  effectuating  a  par, 
tition  of  the  land  in  accordance  with  the  deed, 
or  otherwise  conveying  a  legal  title  to  the  pro- 
perty to  F.  The  plaintiff  having  been  non- 
suited : — Held,  on  motion  to  set  aside  the  non- 
suit, that  such  direction  was  right,  and  that  as 
F.  never  had  a  legal  right,  but  only  at  most  a 
moral  claim  to  the  estate,  no  such  presumption 
legally  arose.  Phillips  v,  WaXmsley,  4  S.C.R. 
202. 

Of  Marriage — Where  Established  de  facto  pre- 
sumed to  he  Valid  de  jure.] — Ex  parte  Sigerson, 
1  S.C.R.  30.     See  Husband  and  Wife. 

That  Points  Reserved  were  raised  at  Tnal.] — 
B.  V.  Marrington,  1  S.C.R.  App.  11. 

That  some  of  the  Creditors  at  tJie  Time  of 
Insolvency  were  Creditors  at  the  Time  of  Se- 
questration.]— B.  V.  Sharp,  2  S.C.R.  150. 

Omnia  riti  esse  acta.] — B.  v.  Korner,  9  S.C.R. 
344. 

Rape — Boy  under  Fourteen.] — B.  v.  Willis,  4 
S.C.R.  59. 

In  Particular  Cases. — See  Special  Headings. 


III.  Witnesses. 

(a)  Competency. 

(i.)  Beligious  Belief. 

No  Religious  Belief] — Where  there  is  no 
evidence  that  a  justice  adjudicated  as  to  the 
competency  of  a  witness,  except  by  inference 
from  the  fact  that  the  witness  was  examined 
after  objection  taken,  the  Supreme  Court, 
on  a  motion  for  prohibition,  will  inquire 
into  his  competency.  (Per  Stephen  C.J. 
and  Hargrave  J.  ;  Faucett  J.  dissentiente.) 
An  affidavit  stated  that  the  witness  ad- 
mitted in  Court  that  he  did  not  know 
the  nature  of  an  oath.  This  statement  was 
uncontradicted ;  but  affidavits  of  several  per- 
sons present  at  the  trial  stated  that  they  were 
satisfied  that  the  witness  was  sensible  of  the 
religious  obligation  of  an  oath: — Held,  that  on 
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lis  evidence  the  witness  was  incompetent. 
'x  parte  Boyle,  7  S.C.R.  147. 

CJdnese  Interpreter  sworn  on  the  Bible.'] — On 
le  ti-ial  of  a  Chinese  who  did  not  understand 
nglish,  an  interpreter  was  produced  by  the 
rown,  to  whom  the  usual  oath  on  the  Gospels 
as  administered.  It  afterwards  appeared  that 
le  interpreter  was  not  a  Christian,  and  that, 
Ithough  on  previous  occasions  when  he  had 
rted  as  interpreter  he  had  been  sworn  on  the 
ible,  he  knew  nothing  of  it  beyond  the  name. 
[e  was  not  asked  if  he  considered  the  oath  which 
e  had  taken  was  binding  on  his  conscience, 
'he  prisoner  having  been  convicted,  the  Court 
istained  the  conviction.  R.  \.  Ah  Foo,  8 
.C.R.  343. 

Half-caste  Boy.]  —  At  the  trial  of  the 
risoner,  a  native  half-caste  boy  was  called 
3  a  witness  for  the  Crown,  who  stated  that  he 
Duld  not  read — had  not  been  to  school — did  not 
now  what  the  Bible  was — but  had  a  knowledge 
f  God,  and  believed  tliat  it  was  God  who 
'ould  make  him  happy  if  he  was  good,  and 
unish  him  if  he  was  wicked;  and  that  if  he  was 
dcked  he  would  go  to  hell  and  be  burnt  there; 
nd  that  if  he  kissed  the  book  and  told  lies  he 
hould  go  to  hell  and  be  punished  there.  Had 
eard  people  speak  of  going  to  hell  when  swear- 
ig,  and  that  is  how  he  knew  it  was  a  bad 
lace: — Held,  that  the  facts  were  sufficient  to 
itisfy  the  judge  that  the  witness  was  competent 
0  give  evidence.  Held,  also,  that  the  Crown 
lay  call  a  witness  who  was  not  examined  at  the 
ommitment.  R.  v.  Greenslade  (11  Cox,  C.C. 
12)  followed.    B.  v.  Smith,  11  S.C.R.  69. 

Aboriginals.] — At  the  trial  of  the  prisoner 
he  two  principal  witnesses  were  aboriginals. 
)ne,  a  man,  appeared  to  believe  that  he 
ifould  be  punished  hereafter  if  he  swore 
alsely.  He  appeared  to  have  little  idea  of  a, 
jupreme  Being,  beyond  what  could  be  inferred 
rom  his  statement  that  he  had  once  heard  of  a 
pirit  that  lives  in  heaven.  The  other  witness  was 
,  woman.  From  her  answers  the  presiding  judge 
;athered  that  she  believed  that  if  she  spoke 
alsely  in  tlie  evidence  she  was  about  to  give, 
he  would  be  hereafter  punished  ;  but  it  was  not 
;lear  whether  or  not  she  connected  her  obliga- 
;ion  with  being  sworn  on  the  Bible,  or  believed 


in  the  existence  of  a  Supreme  Being  s— Held, 
that  the  evidence  of  tliese  witnesses  was  -BTongly 
received.  B.  v.  Cuddy,  S.  M.H.  2nd  December, 
1876. 

Kanaha  — Evidence  Act  (40    Vict.   No.  8).l 

On  a   criminal  trial  a   Kanaka  was  called 

as  a  witness.  After  he  had  been  sworn  in  the 
usual  way,  and  had  given  his  evidence,  a  jury- 
man suggested  that  the  witness  was  not  sensible 
of  the  obligation  of  an  oath.  With  a  view  of 
determining  that  question,  the  presiding  judge 
asked  the  Kanaka  some  questions,  the  answers 
to  which  showed  an  absence  of  any  belief  in  a 
future  state.  The  judge  then,  holding  that  the 
witness  "had  been  reasonably  objected  to  as 
incompetent  to  take  an  oath,"  directed  him  to 
make  the  promise  substituted  therefor  by  the 
Evidence  Act,  40  Vict.  No.  8,  s.  3.  The  pri- 
soner having  been  convicted : — Held,  on  point, 
reserved,  that  the  witness  "had  been  reason- 
ably objected  to  as  incompetent  to  take  an 
oath"  within  the  meaning  of  the  Act,  and  that 
the  right  course  had  been  followed.  SemUe, 
(per  Faucett  J.  and  Manning  J.),  that  the  section 
does  not  extend  to  persons  "incompetent  to 
take  an  oath, "from  want  of  rational  intelligence, 
such  as  very  young  children  or  insane  persons. 
Qitmre,  whether  a  witness  is  entitled  to  take 
advantage  of  the  section  only  when  he  objects. 
on  reasonable  grounds  to  take  an  oath,  that  is, 
on  grounds  satisfactory  to  the  presiding  judge. 
B.  c.  Lewis,  Knox  8. 

Discretion  of  Judge— Evidence  Act  (40  Titt. 
ji^o.  8).]— Though  neither  prisoner  nor  counsel 
object  to  a.  witness  as  incompetent  to  take  an 
oath,  the  judge,  on  being  satisfied  that  he 
might  be  reasonably  objected  to  on  the. 
ground  of  defective  religious  belief,  may, 
under  40  Vict.  No.  8,  allow  his  evidence  on. 
affirmation  only.  (Per  Faucett  and  Windeyer 
JJ.;  Martin  C.J.  dissentiente.)  B.  v.  I'tters, 
N.S.W.  L.R. 

(ii.)  Wife  as  against  Htisband. 
Wife  in  Case  of  Personal  Injury  to  Herself.]— 
A  prisoner  was  charged  with  feloniously,  kc., 
womiding  one  M.  A.  J.  with  intent  then  to 
inflict  grievous  bodily  harm  upon  M.  J.  9^ 
wife)  :— Held,  that  M.  J.'s  evidence  was  inad- 
missible.    E.  T.  Jones,  Knox  170. 
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Wife,  of  one  Pj-jsoner.]— The  -nife  of  one  of 
two  prisoners  jointly  charged  is  incompetent  as 
a  witness  on  behalf  ot  the  other  if  her  evidence 
would  tend  to  exculpate  both.  B.  v.  Dries, 
10  S.C.R.  290, 

Wife  of  Aboriginal  Prisoner— Proof  of  Re- 
lationship of  Husband  and  Wife.}— A  witness 
against  the  prisoner,  an  aboriginal,  was  a  half- 
caste  womaji,  who  was  living  with  the  prisoner 
as  his  wife.  She  stated  that  prisoner  had 
another  wife,  but  that  polygamy  was  usual 
amongst  the  blacks,  and  that  there  was  no 
marriage  ceremony.  The  prisoner  having  been 
convicted,  the  point  was  reserved  whether  the 
evidence  of  this  witness  had  been  rightly  re- 
ceived. Held,  that  the  Court  will  not  recognise 
the  marriages  of  aborigines,  who  have  no  laws 
of  which  we  know  anything  so  as  to  be  able  to 
come  to  a  determination  as  to  whether  the  re- 
lationship of  husband  and  wife  exists.  The 
conviction  was  upheld.  R.  v.  Coby,  4  N.S.W. 
L.R.  355. 


(iii.)  Of  Defendant  in   Quasi-criminal 
Proceedings. 

Stamp  Duties  Act  (34  Vict.  No.  20),  sec.  3— 
Giving  Unstamped  Receipt.} — The  trial  of  an 
information  for  a  breach  of  sec.  3  of  the 
Stamp  Duties  Act  Amendment  Act  of  1871, 
34  Vict.  No.  20  (now  expired),  for  giving 
an  unstamped  receipt  is  not  a  criminal  pro- 
ceeding within  the  meaning  of  16  Vict.  No. 
14,  s.  3.  And  the  defendant  is  n.  competent 
witness  on  his  own  behalf.  Semble  (per  Stephen 
C.J. ;  Hargrave  J.  dissentiente),  that  the  de- 
fendant is  also  compellable  to  give  evidence. 
Hx parte  Moffitt,  10  S.C.R.  270. 

Deserted  Wives  Act  (4  Vict.  JVo.  S).] — De- 
fendant is  a  competent  witness.  In  re  Carroll, 
1  S.C.R.  306. 

Impounding  Act.} — Otherwise  of  a  breach  of 
the  Impounding  Act  of  1865.  Ex  parte  Kellett, 
1  S.C.R.  N.S.  148. 

Breach  of  By-lav:s.} — Information  for  carry- 
ing on  an  offensive  trade  contrary  to  by-laws  is 
a    criminal    proceeding,     and    the    defendant 


cannot  be  called  as  a  witness. 
2  N.S.W.  L.R.  97. 
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Ex  parte  Elliott, 


[But  see  the  Eoidence  in  Summary  Convictions 
Act  (46  Vict.  No.  3)]. 


(b)  Practice  relating  to. 

(i.)  Examination-in-Chief. 
Intention.}  — The  question  being  whether, 
when  a  case  containing  the  goods  had  been 
placed  upon  the  plaintiff's  dray,  the  defendant 
intended  to  part  with  the  possession :— Held, 
that  the  defendant  in  his  examination-in-chief 
could  not  be  asked  what  was  his  intention  in 
giving  up  the  case,  or  whether  in  putting  the 
case  on  the  dray,  he  expected  to  be  paid  the 
carriage  for  it,  as  the  intention  of  the  defendant 
in  parting  with  the  goods  could  only  be  proved 
by  circumstances.  (Stephen  C.J.  dubitante). 
Gallimore  v.  Moore,  6  S.C.R.  388. 


(ii.)  Cross-examination  of  Witness. 

Contents  of  Written  Instrument.}— A.  party  to 
an  action  may  be  asked,  on  cross-examination,  as 
to  anything  which  has  been  said  or  read  in  his 
hearing,  even  although  what  was  so  said  or  read 
purported  to  be  the  contents  of  an  affidavit,  or 
any  other  instrument.  Canning  v.  Brown,  6 
S.C.R.  169. 

Answers  to  Irrelevant  Questions.} — Counse 
asking  a.  question  irrelevant  to  the  issue  is. 
bound  by  the  answer  of  the  witness,  and  cannot, 
call  evidence  to  contradict  him.  And  this  is 
the  case  though  the  question  was  originally 
relevant  to  the  issue,  but  has  become  irrele- 
vant by  the  disclaimer  of  the  opposite  party. 
The  plaintiff  suing  upon  a  contract  signed  by 
the  defendant's  agent,  disclaimed  relying  on  the 
agent's  general  authority,  and  placed  his  case 
on  a  ratification  of  the  contract  by  the  defen- 
dant. The  defendant  cross-examined  the  agent- 
as  to  his  general  authority  and  proposed  to  call 
evidence  to  contradict  him  : — Held,  that  he 
could  not  do  so.  After  the  plaintiff's  disclaimer 
the  question  was  irrelevant,  and  the  witness's 
answer  was  binding.  Trotter  v.  Bennett,  3 
N.S.W.  L.R.  161. 
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As  to  Previous  Statements  in  Writing — 20 
Vict.  No.  31,  s.  13 — Letter-  Written  by  Attorney — 
Conduct  of  Counsel  in  Addressing  Jury  no 
Estoppel.] — In  an  action  against  a  munici- 
pality for  negligently  constructing  a  drain  and 
thereby  causing  injury  to  the  plaintiff,  the 
plaintiff,  who  was  a  witness  on  his  own  behalf, 
was  cross-examined  as  to  a  letter  written  by 
his  attorney  to  the  defendants,  and  giving  a 
different  account  of  the  accident  from  that  given 
by  him  in  his  evidence  in  chief;  he  answered 
[juestions  whether  he  had  made  a,  statement 
like  that  contained  in  the  letter,  and  whether 
he  had  instructed  anyone  to  write  to  that  pur- 
port. The  presiding  judge  here  stopped  the 
sross-examination,  holding  that  the  questions 
could  not  be  proceeded  with  unless  the  letter 
were  put  in  evidence.  Counsel  for  the  defend- 
ants afterwards  referred  to  the  letter  and  its 
contents  in  his  address  to  the  jury.  Verdict  for 
the  plaintiff.  A  rule  nisi  for  a  new  trial  was 
obtained  on  the  ground  that  the  judge  was 
wrong  in  refusing  to  allow  counsel  for  the 
defendants  to  cross-examine  the  plaintiff  as  to 
the  contents  of  the  letter: — Held,  that  the  judge 
was  wrong  in  stopping  the  cross-examination  of 
the  plaintiff,  as  the  evidence  was  clearly 
admissible  under  20  Vict.  No.  31,  s.  13;  and 
that  the  counsel  for  the  defendants  was  en- 
titled to  ask  the  plaintiff  whether  he  had  not 
made  a  statement  to  his  attorney  like  that 
contained  in  the  letter.  Held,  also,  that 
although  the  point  that  the  judge  had  refused 
to  allow  the  plaintiff  to  be  cross-examined  as 
to  such  statement  had  not  been  taken  in  the 
rule  in  terms,  yet  that  was  what  was  meant; 
and  the  Court  allowed  that  point  to  be  argued. 
Held,  also,  that  the  conduct  of  the  defendants' 
counsel  in  addressing  the  jury  did  not  prevent 
him  from  taking  the  objection.  And  a  Rule  for 
a  new  trial  was  made  absolute.  Yates  v.  Muni- 
cipality ofDahho,  3  N.S.W.  L.R.  315. 

Of  Witness  proving  Adverse — 20  Vict.  No.  31, 
v«.  11.] — A  witness  called  by  the  plaintiff  gave 
evidence  in  the  witness-box  different  from  the 
statements  taken  down  by  the  plaintiff's 
attorney  from  the  witness's  lips  previous  to  the 
trial,  and  contrary  to  oral  statements  made  by 
the  witness  to  other  persons.  On  this  evidence 
being  given,  counsel  for  the  plaintiff  asked 
witness  whether  he  had  made  statements  similar 


to  those  which  plaintiffs  attorney  had  taken 
down  (showing  him  the  paper,  but  not  reading 
it  to  the  jury).  The  question  being  objected  to 
was  admitted  as  an  issue  for  the  judge  as  to 
whether  the  witness  was  hostile  or  not  within 
the  meaning  of  sec.  11  of  the  Common  Law 
Procedure  Act  1857.  After  hearing  further 
evidence,  the  judge  ruled  that  the  witness  was 
adverse,  and  allowed  evidence  of  other  wit- 
nesses to  be  given  in  contradiction:— Held,  that  . 
there  being  no  mode  pointed  out  by  the  section 
by  which  the  judge  may  satisfy  himself  that  the 
witness  is  adverse,  the  judge  was  right  in  the 
course  which  he  took,  and  that  the  conclusion  to 
which  he  came  was  a  right  one.  Russell  v. 
Dalton,  4  N.S.W.  L.E.  261. 


(iii.)  Evidence  in  Reply. 

Negligence  by  Defendants'  Servants.]  Plam- 
tiff  sued  the  defendants  for  negligence  in 
cutting  down  a  footpath,  by  which  the  plain- 
tiff's land  and  fence  adjoining  the  footpath  fell 
down.  Plea  :  Not  guilty,  by  sees.  117  and  119 
of  the  Municipalities  Act  (31  Vict.  No.  12). 
At  the  trial,  plaintiff  brought  evidence  that  the 
footpath  had  been  lowered  by  men  in  the  de- 
fendants' employ  ;  defendants'  counsel  did  not 
cross-examine  to  show  that  these  men  were  not 
the  defendants'  servants.  Defendants  brought 
evidence  that  other  persons  not  in  the  defend- 
ants' employ  took  away  soil  from  the  footpath, 
and  caused  the  injury  to  the  plaintiff's  property. 
Plaintiff  tendered  evidence  in  reply  to  show 
that  the  persons  spoken  of  by  the  defendants' 
witnesses  as  having  caused  the  damage  were 
the  defendants'  servants.  The  District  Court 
Judge,  having  refused  to  receive  this  evidence, 
on  the  ground  that  it  formed  part  of  the  plain- 
tiff's case  in  chief,  and  having  nonsuited  the 
plaintiff :— Held,  on  appeal,  that  the  evidence 
ought  to  have  been  received  ;  and  a  new  trial 
was  granted.  Sinclair  v.  The  Borough  of  Pad- 
dington,  3  N.S.W.  L.R.  324. 

(iv.)  In  Rejoinder. 
Tampering  loith  Witness.]— The  plaintiff  was 
called  in  reply  to  contradict  certain  evidence  of 
the  defendant,  and  being  asked  in  cross- 
examination,  denied  that  he  had,  when  leaving 
the  court,  told  his  son  to  be  sure  and  say  what 
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he  had  told  him: — Held,  that  the  defendant 
might  call  evidence  in  rejoinder  to  prove  such 
conversation.   Gallimore  v.  Moore,  6  S.C.R.  388. 

IV.  On  Affidavit — See  Pbactice. 

V.  On  Commission. 

For  Examination  Abroad.'] — A  judge's  order, 
under  4  Vict.  No.  22,  sec.  14,  ordering  a  com- 
mission to  issue  for  the  examination  of  wit- 
nesses abroad,  contained  a  clause,  that  "the 
depositions  of  every  witness  shall  be  signed  by 
him  and  the  commissioners."  The  writ  of  com- 
mission contained  no  such  clause.  The  com- 
mission was  duly  executed,  and  the  depositions 
returned  without  the  signatures  of  the  witnesses: 
— Held,  that  the  clause  in  the  order  was  merely 
directory,  and  that  the  non-compliance  with  it 
did  not  render  the  depositions  inadmissible  in 
evidence. 

The  writ  of  commission  also  directed  that  the 
return  was  to  be  closed  up  \inder  the  seals  of 
the  commissioners  who  acted; — Held,  that  this 
applied  to  the  external  sealing  of  the  package, 
and  that  the  evidence  was  not  inadmissible, 
because  the  commissioners  had  not  sealed  the 
return  to  the  writ. 

Certain  deeds  which  were  produced  and 
proved  before  the  commissioners,  were  not 
attached  to  the  return  (the  plaintiff's  counsel 
being  unwilling  to  part  with  them),  but,  what 
jmrported  to  be  copies  ofthemwereso  amiexed, 
the  originals  being  numbered  and  marked  with 
the  initial  letters  of  the  names  of  the  commis- 
sioners. At  the  trial  of  the  cause,  deeds  so 
numbered  and  marked  were  produced,  arid 
admitted  in  evidence,  though  there  was  no 
direct  evidence  that  the  deeds  were  those  pro- 
duced to  the  witnesses  in  England,  or  that  the 
initials  were  those  of  the  commissioners : — Held, 
that  they  were  rightly  admitted  ;  though  the 
correct  course  would  hare  been  for  the  commis- 
sioners to  have  annexed  the  originals  to  the 
return  of  the  writ.  ]\'hite  v.  M'Donakl,  11 
S.C.R.  332. 

V.  Judicial,  Official  and  Other  Documents. 

Scotch  Warrant.]— A  copy  of  the  Act  and 
warrant  in  favour  of  a  tntstee  appointed  under 
the  Bankruptcy  (Scotland)  Act  1856,  pur- 
porting to  be  certified  by  the  sheriff  clerk,  and 


to  be  authenticated  by  one  of  the  judges  of  the 
Court  of  Quarter  Sessions,  isprimd  facie  evidence 
of  the  title  of  the  trustee  to  the  goods  of  bank- 
rupt, under  the  73rd  section  of  the  Act,  without 
proving  the  sequestration.  (Milford  J.  dis-' 
sentiente.)    Ex  parte  Briggs,  3  S.C.B.  299. 

Becord  of  Scotch  Cowl.] — In  an  action  of 
ejectment,  upon  evidence  being  given  that  the 
records  of  the  Sheriff's  Court  of  Lanarkshire 
were  never  permitted  to  be  taken  out  of  the 
United  Kingdom,  a  certified  copy  was  admitted 
by  the  judge  at  the  trial: — Held,  that  the  copy 
was  rightly  admitted.  Laing  v.  Bain  (No.  1), 
Sup.  Ct.  8th  March,  1876. 

Judgment  Boll.] — Judgment  roll  in  action 
between  third  parties  not  admissible  .  when 
legitimacy  of  infant  is  in  question.  Smith,  v. 
Kearney  (No.  1),  2  S.C.R.  N.S.  Eq.  31. 

Issues.] — The  issues  in  action  of  crim.  con. 
are  admissible.     lb. 

Copy  Memorial— 24:  Vict.  No.  21,  sec.  8.]— 
Copy  of  memorial  of  company  lodged,  in  accord- 
ance with  sec.  8  of  the  Partnership  (Limiting 
Miuing)  Act,  24  Vict.  No.  21,  in  the  Supreme 
Court:— Held,  not  to  be  evidence  either  of  the 
registration  of  the  company,  or  of  the  appomt- 
ment  of  the  manager.  M'Neill  v.  Sandemav, 
12  S.C.R.  51. 

Certificate  of  Incorporation  of  English  Com- 
pany.]— On  a  motion  to  quash  a  conviction  for 
larceny  of  sheep,  the  property  being  laid  in  an 
English  company  owning  station  property  in 
New  South  Wales,  but  not  registered  under  the 
New  South  Wales  Companies  Act  of  1874:— 
Held,  that  the  production  of  a  certificate  pur- 
porting to  be  signed  by  the  London  registrar 
was  sufficient  evidence  of  incorporation.  B.  v. 
^i«,  2N.S.W.  L.R.  195. 

Bank  Deposit  Slip.]— A  duplicate  bank  de- 
posit-slip, initialled  by  a  clerk,  and  coming 
from  the  possession  of  the  plaintiff,  is  admissible 
in  evidence  to  prove  a  payment  mto  a,  bank 
authorised  by  the  defendant  to  receive  payments 
on  their  account.  Per  Hargrave  and  Faucett 
JJ.;  Martin  C.J.  dissentiente.  Casey  v.  Went- 
worth,  Knox  16, 
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Libel— Newspaper-  Articles.]— Articles  in  the 
defendant's  newspaper,  not  referring  to  the 
plaintiffs  or  the  subject  of  the  action,  admissible 
to  show  that  the  defendant  did  not  publish  for 
the  public  benefit.  Moore  v.  Haynes,  2  N.S.W. 
L.R.  327. 

Lilel — Correspondence.l—As  to  admission  of 
correspondence  between  defendant  and  third 
party.     Phillpotsv.  Tyrrell,  13  S.C.R.  229. 


VII.  Admission  of  Parol  Evidence. 

{a)  To  Explain  Documents,  <bc. 

Patent  Ambiguities.] — Evidence  of  surround- 
ing circumstances  at  the  time  of  making  con- 
tract for  sale  of  land  admissible  in  patent 
ambiguities.  Tooth  v.  Macleay,  2  S.C.R.  Eq. 
17. 

And  see  Will— Contbact — {Ante  col.  121.) 

Entries  in  Banker's  Ledger.] — Parol  evidence 
is  admissible  to  show  the  meaning  of  entries  in 
a  banker's  ledger.  Bosley  v.  Bank  of  Austral- 
asia, 1  N.S.W.  L.R.  287.    See  ante,  col.  44. 


Of  Banking  Account.] — The  evidence  of  a  bank 
clerk  to  show  that  a  person  has  no  account  at 
the  bank  is  admissible  without  producing  the 
books.     E.  V.  Shield,  5  S.C.R.  213. 

But  the  evidence  of  an  accountant  or 
ledger-keeper  as  to  the  porticular  state  of  an 
account  cannot  be  received.  B,  v.  Miller,  7 
S.C.R.  185.  And  see  B.  v.  Dawson,  5  S.C.R. 
33;  and  Cases  under  Criminal  Law  (False 
Pretences). 


(J)  To  introduce  Custom  and  Usage. 

Of  Bankers.]— Whyte  v.  Bank  o/N.S.W.,  2 
S.C.R.  17.    See  Banker. 


Custom   of  Sydney.]  —  Frazer  v.    Evans,   6 
S.C.R.  325.    See  Sale. 

Custom  of  Station  as  to  selling  Cattle.] — if. 
V.  Law,  9  S.C.R.  310.    See  Ckiminal Law. 


VIII.  FoREioN  Law. 

Queensland  Stamp  Act.] — Action  on  a  cheque 
made  by  the  defendant.  Plea,  set-off.  Replica- 
tion, an  agreement  made  in  Queensland  in  accord 
and  satisfaction.  At  the  trial  the  agreement  was 
produced,  and  the  question  arose  whether  it  was 
properly  stamped  according  to  the  laws  of  Queens- 
land. A  Queensland  solicitor  was  examined,  and 
having  referred  to  the  Queensland  Stamp  Act, 
which  purported  to  be  printed  by  the  Govern- 
ment Printer,  said  that  he  should  act  upon  it  as 
as  the  law  of  Queensland,  that,  in  his  opinion, 
the  agreement  was  admissible ;  but  that  his 
opinion  on  the  point  was  derived  from  the  18th 
section  of  the  Act : — Held,  that  the  law  of 
Queensland  was  suflSciently  proved,  and  that 
the  Court  might  refer  to  the  Queensland  Act  as 
a  portion  of  the  e^'idence  in  the  cause.  Canning 
V.  Brown,  6  S.C.R.  169. 

Proof  of  Fiji  Marriage.] — An  information  for 
larceny  described  the  goods  stolen  as  the  pro- 
perty of  Lucy  Jackson.  It  appeared  in  evi- 
dence that  Lucy  Jackson,  the  prosecutrix,  was 
a  native  of  Fiji,  and  at  the  date  of  the  offence 
was  living  and  carrying  on  business  in  Sydney 
as  a  feme  sole.  She  had  been  married  in  Fiji 
to  a  half-caste  named  Smith,  by  the  British 
consul  there,  by  words  of  mutual  consent  to 
live  together  as  man  and  wife.  Smith,  the 
half-caste,  was  still  in  Fiji,  and  had  married 
again  there.  There  was  no  evidence  as  to  the 
laws  prevailing  in  Fiji  on  the  subject  of  mar- 
riage or  the  rights  or  incidents  attaching 
thereto  : — Held,  on  point  reserved,  that  there 
was  not  sufficient  evidence  of  a  valid  and  still 
subsisting  marriage  cognizable  by  English  law, 
and  that  the  property  was  i-ightly  laid.  {Note. 
— This  occurred  before  the  establishment  of  a 
settled  form  of  government  by  the  Europeans 
in  Fiji.)     R.  v.  Bynie,  6  S.C.R.  302. 

American  Marriage — Presumption  thai  Mar- 
riage Established  de  facto  is  Valid  de  jure.]— Ex- 
parte  Sigerson,  1  S.C.R.  30.  See  post,  HnsBAND 
AND  Wife. 

IX.  Miscellaneous  Cases. 
Discove)-y  of  Fresh  Evidence  after  Suit  com- 
minced— Costs.]— Bill  filed  to  recover  out  of  the 
estate  of  a  testatrix  certain  sums,  which  plaintifl 
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had  been  compelled  to  pay,  upon  a  cash  credit 
bond  and  promissory  note,  on  which  he  had 
become  liable  at  her  request,  and  on  her  assur- 
ance that  he  should  be  involved  in  no  personal 
liability.  After  replication  filed  and  some 
evidence  taken,  a  document  under  the  hand  of 
the  testatrix  was  discovered,  guaranteeing  the 
plaintiff  against  such  personal  liability.  The 
plaintiff  was  allowed  to  amend  his  bill  by  insert- 
ing this  document,  upon  payment  of  the  costs 
of  the  application.  Champney  v.  Hughes  dis- 
tinguished. Swan  V.  Thackeray,  7  S.C.R. 
Eq.  1. 

Fresh  Evidence  on  Appeal.'] — Evidence  ad- 
mitted at  the  hearing  of  an  Equity  appeal,  of 
acts  showing  want  of  registration  :  the  plain- 
tiffs having,  up  to  that  time,  relied  upon  the 
accuracy  of  the  defendant's  affidavits  stating 
such  registration.  Blackwood  v.  London  Char- 
tered Bank,  9  S.C.R.  Eq.  101. 

Identity  of  Person  executing  Power  of  Attor- 
mey.]— Trespass  :    plea,   liberum    tenementum. 
Defendant  claimed  under  a  grant  for  the  Crown 
to  Harriet  C,  made  in  1810.     In  1813,  Harriet 
C.  was  married  to  J.S.,  and  left  the  colony.  She 
never  after  returned.     In    1868    a    power    of 
attorney,  purporting  to  have  been  executed  in 
Dublin  by  Harriet  S.,   and  reciting  that  the 
maiden  name  of  the    person    signing    it  was 
Harriet  C,  was  received  by  Mrs.  J.  in  Sydney, 
authorising  Mrs.  J.  to  sell  the  land.     Together 
with  this  document,   a  declaration  made  by 
Harriet  S.  was  sent,  stating  that  her  husband 
was  then  dead.     Mrs.  J.  conveyed  under  the 
power  of  attorney  to  persons  under  whom  the 
defendant  claimed.     Previous  to  1860,  Harriet 
S.  had  corresponded  with  a  lady  in  Sydney,  and 
after  that  date,  and  until  1872,  she  corresponded 
frequently  with  Mrs.  J.     At  the  trial  Mrs.  J. 
.was  called,  and  stated  that,  from  the  contents 
of  the  letters,  she  believed  that  Harriet  S.  who 
wrote  them,  was  the  same  person  as  the  Harriet 
C.  who  had  been  her  mother's  bridesmaid.    She 
had  never  seen  Harriet  S.   The  letters  were  not 
put  in  evidence.     Held,   that  there  was    no 
evidence  of  the  identity  of  the  Harriet  S.,  who 
executed    the    power    of  attorney,    with    the 
Harriet  C.  to  whom  the  grant  was  made.    Mow 
Sang  v.  Chisholm,  4  N.S.W.  L.R.  70. 


False  Representations— Evidence  of  othev^is- 

representaiions  Admissible  to  show  Fraud.] An 

action  was  brought  for  certain  false  and  fraudu- 
lent representations  by  which  the  plaintiffs 
were  induced  to  enter  into  a  contract.  Evidence 
that  the  defendant  had  made  other  false  state- 
ments with  reference  to  the  subject-matter  of 
the  contract  was  tendei-ed  to  show  that  the  mis- 
representations for  which  the  action  was  brought 
were  made  with  a  fraudulent  intent.  The 
evidence  was  rejected :— Held,  that  the  evidence 
ought  to  have  been  received.  A  new  trial 
was  ordered.  Lee  v.  Gartner,  3  N.S.W.  L.R. 
460. 

Gonflicting— Injunction.]— Keogh  v.  Glass,  2 
S.C.R.  Eq.  79. 

Of  Appointment  as  Official  Assignee.]— 
Humphrey  v.  Lloyd,  3  S.C.R.  374. 

Of  Glaimant's  Title  in  Ejectment.]— Newton 
V.  lies,  7  S.C.R.  276. 

Of  Identity  of  Land  and  of  Title  in  Ejectrmnt.] 
—Mealy  v.  Shea,  8  S.C.R.  223. 

Of  Knowledge  of  Insolvency.]— Mackenzie  v. 
Healeij,  10  S.C.R.  59. 

Fraud.]— General  principles  as  to  the  proof 
to  be  given  by  defendants  in  issue  of  fraud. 
O'Brien  v.  Watson  (No.  2),  12  S.C.R.  303. 

Of  Title  to  Conditional  Purchase.]— Flood  v. 
Monash,  12  S  C.R.  Eq.  65. 

Oj  Original  Application  to  Select.]— Liddell 
V.  Harpur,  13  S.C.R.  129. 

Of  Forfeiture  of  Conditional  Purchase— Nega- 
tiving Exceptions  in  25  Vict.  No.  1,  sec.  13.]— 
Cafev.  Morrison,  2  S.C.R.  N.S.  297. 

Of  Insolvency  at  Particular  Time— Notice.]— 
Sandeman  v.  Watson,  1  N.S-.W.  L.R.  113. 

Minutes  Indorsed  by  Minister  on  application 
Inadmissible.]— Lee  v.  Stephenson,  2  N.S.W. 
L.R.  32. 
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0/  Contract  to  Grant  Land  by  Virtue  of  Im- 
provements— Notice  in  Gazette.} — Lord  v.  Clyne, 
2  N.S.W.  L.R.  36. 

Of  Measured  Portion^County  Map.]— Moore 
V.  Bemholdt,  3  N.S.W.  L.R.  9. 

Of  Subsequent  Acts  of  Father  admitted  to  show 
Selection  luas  made  for  Father.} — M'Crea  v. 
iJo^jer,  3  N.S.W.  L.R.  111. 

Evidence  of  Sealing  Lease.}— King  v.  M'lvor, 
4  N.S.W.  L.R.  43. 


X.  In  Criminal  Cases.— See  Criminal  Law. 


EXECUTION. 
I.  Generally. 

II.  On  Foreign  Judgments. 

III.  Duties  of  Sheriff — See  Sheriff. 

See  Judgment — District  Court. 

I.  Generally. 

Creditor  bound  by  the  act  of  his  BaiJ/ff— Pro- 
ceeds ordered  to  be  Sefunded.} — There  being  a 
dispute  between  the  special  bailiffs  of  A.  and  B. , 
two  execution  creditors  of  C,  as  to  who  had 
prior  possession  of  the  goods,  the  special 
bailiff  of  A.  gave  the  following  guarantee  to  the 
special  bailiflf  of  B. : — "I  hereby  give  you  a 
guarantee  that  I  will  forward  to  the  sheriff  all 
proceeds  realised  by  the  sale  of  the  effects  levied 
on  in  the  case  in  which  I  act  as  bailiff. "  The 
judgment  of  A.  having  been  set  aside  at  the  in- 
stance'of  B.,  after  the  goods  had  been  sold  and 
the  proceeds  handed  over  to  A.,  the  Court, 
upon  the  application  of  B.,  ordered  the  amount 
to  be  refunded.  Barclay  v.  Manby,  Pennington 
V.  Manby,  1  S.C.R.  352. 

Corporation  Aggregate — Ride  5,  Qth  March, 
1856.] — Tiie  rule  of  practice,  which  requires  an 


account  verified  by  the  oath  of  the  plaintiff  to 
be  filed  before  execution  shall  be  sued  out  upon 
any  judgment  by  default  in  actions  of  debt, 
does  not  apply  to  corporations  aggregate. 
Banlc  ofN.S.  W.  v.  Tucker,  2  S.C.R.  252. 


Sheriff's  Sale  of  Lands— Title.]— The  first 
count  of  the  declaration  stated  that  the  plamtiff 
A.,  sheriff  of  the  colony,  &c.,  agreed  to  sell  to 
the  defendant,  and  that  the  latter  agreed  to 
buy  from  him,  "the  right,  title,  and  interest" 
of  one  H.,  "  heir-at-law,"  and  of  J.  and  G.  C, 
"devisees"  of  G.  H.,  deceased,  to  and  in  certain 
lands  described  at  a  price  named.  Averment  of 
fulfilment  of  all  conditions  precedent.  Breach, 
non-payment  of  balance.  The  second  count 
was  for  not  tendering  or  preparing  a  conveyance 
of  the  premises  for  execvition  by  the  plaintiff. 
Plea  setting  out  the  proceedings  in  an  action  by 
one  C,  against  the  same  heir  and  devisees,  on 
certain  debts  due  by  the  testator  in  his  lifetime; 
in  which  action  these  defendants  allowed  judg- 
ment to  go  against  them  by  default,  whereupon 
a  writ  of  Jieri  facias  issued  to  the  plaintiff  as 
sheriff,  commanding  him  to  levy  the  amount  of 
that  judgment  on  the  lands  and  goods  of  the  heir 
and  devisees.  The  plea  then  alleged  that  the 
sale  was  under  the  writ,  and  that  the  heir  never 
had  any  title  to  or  interest  in  the  land  in  ques- 
tion, and  that  the  devisees  held  it  in  trust  only, 
without  any  beneficial  interest  in  themselves 
whatever.  Replication,  setting  out  the  testator's 
will,  by  which  it  appeared  that  he  left  all  his 
property  to  tlie  devisees  named,  the  land  in 
question  being  a  portion  left  in  trust  for  his  wife 
and  children,  alleged  that  the  testator  died 
seised  thereof: — Held,  on  demurrer,  that  the 
plaintiff  was  entitled  to  judgment.  Every 
devise  is  void  as  against  a  testator's  unpaid 
creditors  of  every  degree,  and  land  of  which  the 
testator  died  seised  remains  vested  in  the  heir 
for  their  benefit.  Maclean  v.  Diyht,  5  S.C.K. 
95. 


Payment  after  Writ  and  before  Execiitim— 
Trespass — Coxts  of  Issues.] — An  action  will  not 
lie  for  levying  and  distraining  on  the  defendant's 
goods  after  payment  of  the  debt  and  costs 
owing  to  the  plaintiff  upon  a  writ  of  fi.  /"• 
sued  out  before  such  payment.    It  is  not  the 
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duty  of  a  plaintiff  to  run  after  his  writ  when 
once  it  has  rightfully  issued.  T.  obtained  a 
judgment  against  M.  for  £11  17s.  in  the  Dis- 
trict Court,  and  execution  was  issued  thereon. 
Before  the  writ  was  enforced  M.  paid  to  T.'s 
attorney  £11.  No  notice  was  sent  to  the 
District  Court  office,  and  the  writ  was  enforced 
and  a  levy  made  on  M.'s  goods,  the  bailiff  re- 
fusing to  leave  unless  he  received  the  whole 
amount  specified  in  the  writ,  together  with 
costs  of  execution.  On  the  day  following  he 
was  withdrawn : — Held,  that  an  action  for 
trespass  would  not  lie,  and  that  judgment  must 
be  asserted.  Held,  also,  that  under  the  118th 
section  of  the  Common  Law  Procedure  Act  1854, 
the  costs  occasioned  by  the  trial  of  the  issues 
raised  by  the  special  replication  were  to  be  paid 
by  the  defendant.  Von  Meyer  v.  Taylor,  12 
S.C.E.  252. 


II.  On  Foreign  Judgment. 

Right  to  be  heard — Notice  of  Claim.] — Defen- 
dant had  been  a  shareholder  in  the  Dayspring 
Gold-Mining  Company,  the  mine  being  in  New 
Zealand  where  the   company  was   registered. 
In   1869   he    sold   out,    and   the  shares  were 
duly  transferred  to  and  registered  in  the  names 
of  the  purchasers.     The  defendant  left  New 
Zealand  in  1870.    The  company  was  wound  up 
in  1871,  and  the  defendant  was  put  on  the  list 
of  oontributories.      The  official  agent  applied 
for  payment  of  a  call,  to  a  person  appointed  to 
collect  the  rents  of  the  defendant  in  New  Zea- 
land, who  paid  the  sum  demanded.     The  de- 
fendant never  authorised  or  ratified  the  pay- 
ment.    A  further  call  was  made  and  not  paid. 
£67  7s.  was  then  demanded  of  the  defendant's 
agent,  and,  that  sum  not  having  been  paid, 
proceedings  were    instituted    in    the    District 
Court  at  Auckland  against  the  defendant,  and 
a  judgment  was  obtained  against  him  for  £72 
10s.  6d.     That  was  made  a  judgment  of  the 
Supreme  Court  of  New  Zealand,  and  a  memorial 
of  it  was  (in  pursuance  of  19  Vict.  No.  12,  s.  2) 
filed  in  the  Supreme  Court  of  New  South  Wales. 
The  defendant's  affidavit  stated— and  it  was  not 
contradicted — that  he  had  never  been  served 
with  any  process,  nor  had  he  heard  of  the  pro- 
ceedings till  after  judgment  was  obtained.     On 
an  application  to  a  judge  on  order  was  obtained 


granting  liberty  to  the  plaintiff  to  issue  exe- 
cution on  that  judgment.  On  a  motion  to  set 
that  order  aside: — Held  (1)  That  the  court  had 
power  to  entertain  the  motion ;  (2)  That  the 
plaintiff's  signature  need  not  be  verified  by 
affidavit;  (3)  Hargrave  J.  dissentiente — That  as 
the  defendant  did  not  reside  in  New  Zealand 
when  the  action  was  commenced,  and  as  no  pro- 
cess or  notice  had  been  served  on  him,  the  order 
should  be  set  aside.  Warner  v.  Fischer,  13 
S.C.R.  346. 

Jurisdiction.] — Where  a  defendant  resident  in 
New  South  Wales  made  a  contract  in  Queens- 
land, was  sued  in  Queensland  after  his  return  to 
New  South  Wales,  was  served  with  process  in 
Sydney,  but  did  not  appear,  and  judgment  was 
signed  against  him,  the  Court  refused  to  issue 
execution  upon  a,  memorial  of  the  judgment 
under  the  Act  19  Vict.  No.  12.  Rule  discharged 
with  costs.  Brisbane  Oyster  Fishery  Co.  v. 
Emerson,  Knox  80;  and  see  Johnson  v.  Poole, 
Knox  394. 

Revival.] — After  judgment  ^woovered  in  New 
Zealand,   the  plaintiff  became  bankrupt.      A 
memorial  of  the  judgment  was  afterwards  filed 
in  the  Supreme  Court  of  New  South  Wales. 
A  summons  in  this  Court  under  sec.  3  of  the 
Creditors'  Remedies  Act  was  taken  out  in  the 
plaintiff's  name,  but  with  his  trustee's  consent, 
for  execution  to  issue.     The  defendant  objected 
that  the  plaintiff  was  bankrupt.      Windeyer  J. 
made  an  order  that  a  suggestion  should  be 
entered  that  the  trustee  was  entitled  to  execu- 
tion, and  that  it  should  issue  in  his  name.     The 
defendant  took  out  a  summons  to  rescind  this 
order,  which  was  referred  to  the  Full  Court  :— 
Held,  by  Martin  C.J.  and  Windeyer  J.,  that 
the  order  was  irregular,  and  must  be  rescinded. 
Semble,  that  the  judgment   could  be  revived 
here.      The  proper  course  would  have  been  (1) 
to  take  out  a  summons  under  sec.  102  of  the 
C.L.P.  Act  (1853)  to  revive  the  judgment  in  the 
trustee's  name;  (2)  then  a  second  summons  for 
execution   to    issue.      Beere  v.    Czerwonha,    2 
N.S.W.  L.R.  355. 

And  see  Judgment. 


III.  Duties  of  Sheriff. ^See  Sheriff.. 
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FACTOR — See  Peincipal  and  Agekt. 


EXECUTIVE  COUNCILLORS 
Functions  Substitution  Act  (44  Vict.  No.  6). 


EXECUTOR  AND  ADMINISTRATOR. 

I.  Duties,  Rights,  and  Liabilities. 

(a)  Oenercdly,  with  reference  to  the  Estate, 
and  Persons  interested  in  it. 

(6)   With  reference  to  Third  Parties. 

(c)  Administration  Bond. 

II.  Administration  of  Assets. 

III.  Passing  Accounts,  Commission,  etc. 

IV.  Probate     and     Administration.  —  See 

Ecclesiastical  Law. 


Btatutes.1—\l  Vict.  No.  24  \ 

15  Viet.  No.  8     [Estates    of  De- 
19  Vict.  No.  1     j    ceased  Persons. 
45  Vict.  No.  2   / 
1  Vict.  No.  4    1 

13  Vict.  No.  44  \ Intestate  Estates. 
26  Vict.  No.  20  j 

And  see  Stamp. 


I.  Rights,  Duties,  and  Liabilities. 

(a)  Generally  with  reference  to  the  Estate,  and 
Persons  interested  in  it. 

Liability  of  Administratoi — Lie7i  for  Improve- 
ments.]— The  heir  of  a  promisee  of  a  grant  from 
the  Crown  obtained  the  grant  after  the  death  of 
the  promisee.  The  administrator  had  entered 
and  spent  money  on  improvements  on  the  land, 
and  had  paid  debts,  relying  on  the  ownership 
of  the  land  beyond  the  value  of  the  residue  of 
the  estate:— Held,  that  the  grantee  took  purely 
by  favour  of  the  Crown.  The  estate  granted 
was  not  liable  for  the  debts  of  his  ancestor, 
nor  for  the  money  expended  by  the  administrator 
in  improvements ;  and  the  administrator  had  no 


lien  for  improvements.     Hillas  v.  Magoveran 
2  S.C.R.  Bq.  32  &  60. 

Application  to  Court  for  Directions— Practice.] 
— An  administrator  may  apply,  if  necessary,  to 
the  Court,  under  4  Geo.  IV.  c.  96,  a.^  17,  for 
direction  as  to  the  disposal  of  the  estate. 
The  Court  can  direct  real  estate  to  be 
conveyed  by  the  administrator  to  the  person 
entitled  under  the  intestacy.  An  application 
under  a.  3  of  26  Vict.  No.  20,  The  Real 
Estate  of  Intestates  Distribution  Act  of  1862 
may  be  by  petition  and  in  a  summary  way; 
and  without  the  necessity  of  a  suit  for  the 
administration  of  the  estate.  In  the  Goods  of 
Carvell,  3  S.C.R.  354. 

Statutory  Title  of  Administrator.] — The  Act 
26  Vict.  No.  20  confers  on  the  administrator  a 
statutory  title  in  all  the  real  estate  of  an 
intestate  without  the  intervention  of  any  order 
for  sale  by  the  Court  or  a  judge.  In  tlie  Goods 
of  Murphy,  6  S.C.R.  Eq.  63. 

Misconduct  of  Administratoi — Costs.]— An 
administrator  with  the  will  annexed  of  a  testator 
who  by  his  will  charged  all  his  real  and  personal 
estate  with  the  payment  of  an  annuity,  and 
subject  thereto  gave  all  his  property  to  his 
children  in  equal  shares,  had  advanced  moneys 
to  some  of  the  children  without  having  invested 
funds  to  meet  the  annuity,  and  it  was  subse- 
quently found  that  the  personalty  was  insuffi- 
cient for  that  purpose  : — Held  (Stephen  C.J. 
dissentiente),  that  the  administrator,  imder  the 
circumstances,  was  entitled  to  have  hi' 
suit  out  of  the  estate.  O'Ferrell 
General,  5  S.C.R.  Eq.  101. 


'^  costs  of 
tormy- 


Executor  de  son  tort—  Sale  of  Land  for  Pay- 
ment of  Debts— 54:  Geo.  III.  c.  16.]— The  father 
of  the  defendant  purchased  from  the  Crown,  m 
1848,  on  the  joiiit  account  of  the  plaintiff  and 
himself,  sixty  acres  of  land,  paying  the  purchase 
money,  and  getting  the  grant  issued  in  his  own 
name.  They  afterwards  divided  the  property 
between  them,  the  plaintiff  taking  thirty  acres 
and  paying  half  the  original  purchase  money. 
In  1849  the  defendant's  father  died,  leaving  the 
property  to  his  children  with  a  life  interest  to 
his  widow,  and  appointed  executors,  one  of 
whom  was  his  widow.  The  will  was  not  proTedj 
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but  shortly  after  his  death  his  executors  sold  ten 
of  the  thirty  acres  to  pay  his  debts,  which  ten 
acres  were  ultimately  purchased  by  the  plaintiff. 
No  conveyances  were  executed  of  the  various 
purchases.  The  defendant,  as  eldest  son,  on 
coming  of  age,  brought  ejectment  against  the 
plaintiff  for  the  thirty  acres  and  the  ten 
acres,  and  the  plaintiff  filed  the  present  bill  for 
an  injunction  and  a.  conveyance  of  the  forty 
acres: — Held,  that  he  was  entitled  to  a  convey- 
ance of  the  forty  acres: — Held  also,  that  the  sale 
by  the  executors,  though  de  son  tort  as  to  the 
ten  acres,  was  a  good  and  effectual  sale.  Held 
also,  following  Bullen  v.  a'Beckett  (9  Jur.  N.S. 
973;  1  Moo.  P.C.N.S.  233),  that  though  real 
estate  is  liable  to  debts  of  every  kind,  yet  the 
creditor  must  proceed  against  the  person  in 
whom  the  property  is  vested,  and  that  as  the 
defendant  was  the  person  entitled  to  the  real 
estate,  he  was  bound  to  effectuate  the  sale  of  the 
ten  acres  by  the  executors.  The  Court  never 
sets  aside  sales  or  contracts  that  would  be  valid 
if  made  under  a  decree,  merely  because  such 
sanction  has  not  been  obtained.  Rose  v.  Wood- 
land, 6  S.C.R.  Eq.  50. 

Investment  in Bitsiness.] — General  devise  and 
bequest  of  all  testator's  property  to  his  wife  and 
children,  "  to  have  and  to  hold  for  their  mutual 
benefit,  and  not  disposable  till  the  youngest 
child  (an  infant  in  arms  at  testator's  death)  be 
of  age," — Held,  not  to  give  the  executors  a 
right  to  apply  for  the  purpose  of  a  trade,  in 
which  testator  was  concerned  at  the  time  of  his 
death,  money  payable  on  a  policy  of  assurance 
effected  on  testator's  life,  and  specially  protected 
against  creditors  for  the  benefit  of  the  assured's 
representatives,  by  the  incorporating  statute  of 
the  assuring  society.  Injunction  against  execu- 
tors intending  to  apply  this  money  for  the 
purpose  of  the  trade,  granted  without  costs,  the 
acting  executor  bond  fide  believing  such  course 
to  be  warranted  by  the  will  and  in  accordance 
with  testator's  wishes,  and  most  advantageous 
for  his  family.  The  testator  died  in  insolvent 
circumstances  ;  but,  Semble,  that  if  the  trade  in 
which  he  had  been  concerned  had  been  a  paying 
one,  the  executors  would  have  been  justified  in 
applying  general  property  of  the  testator, 
already  employed  in  the  trade,  for  the  purpose 
of  carrying  it  on.  M' William  v.  M' William,  9 
S.C.E.  Eq.  96. 


(b)  With  reference  to  Third  Parties. 

Action  by  Executor  for  Ment.l — What  title 
must  be  shown.  Kelly  v.  Besson,  2  S.C.R.  164, 
See  Peacticb  and  Pleading. 

Action  against  Administrator  on  Covenant  to 
Renew  Lease.]  —  Harney  v.  Nelson,  1  S.C.R. 
N.S.  178.    See  Landlord  and  Tenant. 

Contested  Will  — Fraud  —  Costs.]  —  In  con- 
sidering whether  the  executors  of  a  will,  who 
unsuccessfully  oppose  a  later  will,  are  entitled 
to  their  costs  out  of  the  estate,  the  Court  will 
see  whether  there  were  reasonable  grounds  for 
their  opposition,  or  whether  there  was  undue 
litigation.  It  will  not  deprive  such  executors  of 
their  right  to  be  paid  their  costs  of  unsuccessful 
opposition  out  of  the  estate,  if,  in  the  course  of 
the  litigation,  charges  of  fraud  against  the  parties 
propounding  the  later  will  are  made,  though 
such  charges  fail,  so  long  as  they  were  made 
bond  fide,  and  there  were  reasonable  grounds  of 
suspecting  fraud  or  forgery.  Per  Hargrave  J. 
(dissentiente).  Executors  of  a  will  are  justified 
in  putting  the  parties  who  propound  a  later 
will,  to  proof  in  solemn  form,  but  if  they 
bring  forward  charges  of  fraud,  which  they  fail 
to  prove,  they  should  be  visited  with  the  costs, 
Rochester  v.  Sullivan,  Knox  406. 

Statute  of  Limitations.] — D.  died  in  1853 
intestate  in  this  colony  possessed  of  real  estate 
here.  The  defendant  took  possession  on  D.'s 
death.  D.'s  heir,  J.  H.,  never  left  England, 
and  died  in  1866.  26  Vict.  No.  20,  s.  1,  by 
which  real  estate  devolved  on  the  administrator 
instead  of  the  heir,  came  into  force  in  1863.  In 
1880,  J.  H.'s  eldest  son,  the  plaintiff,  came  to 
the  colony,  took  out  letters  of  administration 
to  J.  H.,  and  brought  ejectment :— Held,  that 
he  was  barred  by  the  Statute  of  Limitations. 
Semble,  26  Vict.  No.  20  does  not  place  the 
administrator  in  any  better  position  as  regards 
time  than  the  heir.  It  is  an  inflexible  rule  that 
when  the  statute  has  once  begun  to  run  nothing 
can  stop  it.  Stamford's  Case  (Cro.  Jac.  61)  and 
Murray  v.  East  India  Company  (5  B.  &  Aid. 
204,  214)  explained.  Jenkins  v.  Jenkins,  3 
N.S.W.  L.R.  35. 

Title  to  Land.]  —  Title  of  administrator 
relates  back  to  the  death  of  the  intestate. 
Mortgagee's  statutory  receipt,  endorsed  when 
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there  is  no  mortgagor's  administrator,  vests 
the  legal  estate  in  such  administrator  when 
subsequently  appointed.  26  Vict.  No.  12,  s. 
25,  applies  to  mortgages  dated  before  that  Act. 
A  mortgagor's  administrator  can  bring  eject- 
ment.   Norman  v.  Pech,  3  N.S.W.  L.R.  42. 

Actio  personalia  moritnr  cum  persona.]— An 
action  for  breach  of  promise  of  marriage  by 
deceased  will  not  lie  against  an  executor  or 
administrator.  Joplin  v.  O'Brien,  i  N.S.W. 
L.R.  14. 

But  an  action,  against  executors  of  B.,  on  a 
cheque  which  B.  gave  A.  in  consideration  of 
her  then  marrying  him,  will  lie.  Hunter  v. 
M'Donald,  7  S.C.R.  36.    See  ante  col.  44. 

Debt  as  Administratrix — Debt  in  Individual 
Character.]— The  plaintiflfs  in  1876  supplied 
goods  to  the  defendant's  husband,  and  after  his 
death  and  after  the  appointment  of  the  defen- 
dant as  administratrix  to  the  estate  of  her  late 
husband  they  supplied  other  goods  to  the 
defendant  in  her  individual  character.  For 
some  time  the  plaintifif  furnished  the  defendant 
with  separate  accounts  of  the  money  due  by  her 
as  administratrix,  and  in  her  individual  charac- 
ter respectively.  The  defendant  in  her  replies 
asked  for  time,  and  did  not  deny  her  liability, 
but  did  not  make  an  express  promise  to  pay  the 
debt  due  by  her  as  administratrix.  Afterwards 
the  plaintiflfs  sent  the  two  claims  in  one  account, 
not  distinguishing  the  debts  due  by  the  defend- 
ant in  her  two  capacities.  The  defendant,  in 
reply,  made  general  promises  to  pay,  but  did 
not  specifically  promise  to  pay  the  debt  due  by 
her  as  administratrix.  She  also  paid  small 
sums  on  account: — Held,  that  in  the  absence  of 
any  appropriation  of  payments  by  the  defendant, 
the  plaintiffs  had  no  right  to  appropriate  the 
payments  towards  the  discharge  of  the  debt 
due  by  the  defendant  as  administratrix,  and 
that  the  payments  made  went  to  discharge  pro 
tanto  the  debt  due  by  the  defendant  in  her  indi- 
vidual character  :  Goddard  v.  Cox  (2  Stra.  1194) 
followed: — Held  also,  that  there  was  no  evidence 
of  a  promise  to  pay  the  debt  due  by  the  defend- 
ant as  administratrix  sufficient  to  meet  a  plea 
of  the  Statute  of  Limitations.  In  order  to  take 
a  debt  due  by  an  administrator  in  his  representa 
tive  character  out  of  the  opwation  of  the  statute 
there  must  be  an  express  promise  in  writing  to 


pay  such  debt.  An  acknowledgment  of  indebt- 
edness, from  which  in  the  case  of  a  debt  due  by 
a  person  in  his  individual  character,  a  promise 
to  pay  the  same  may  be  implied,  is  not  sufficient 
to  prevent  the  operation  of  the  statute  where 
the  debt  is  due  by  a  person  as  administrator. 
Fesq  V.  Morgan  (Administratrix).  Same  v. 
Morgan,  4  N.S.W.  L.R.  93. 

(c)  Administration  Bond. 

Ex  parte  Proceeding.] — The  leave  of  the  Court 
to  put  an  administration  bond  in  suit  may  be 
obtained  ex  parte.  Jie  Dillon,  1  S.C.R.  N.S, 
132. 

Eight  to  Issue  Execution  for  the  Fiitt 
Amount  of  the  Penalty — Special  Damage- 
Crown  Bonds.] — In  an  action  on  an  ad- 
ministration bond,  on  which  leave  was 
given  to  sue  in  the  name  of  the  Attorney- 
General,  three  breaches  were  assigned: — 1.  Not 
making  an  inventory.  2.  Not  well  and  truly 
administering.  3.  Not  making  a  true  and  per- 
fect account.  At  the  trial  the  jury  found  a 
verdict  for  the  relator  on  the  first  and  third 
breaches,  with  one  shilling  damages  and  the 
full  penalty  of  the  bond  (£600),  and  for  the  de- 
fendant on  the  second  breach.  Damages  and 
taxed  costs  were  paid  by  the  defendants  to  the 
relator,  who  then  obtained  leave  from  the 
Attorney-General  to  levy  for  half  the  penalty: 
— Held,  that  the  defendants  were  entitled  under 
these  circumstances  to  have  the  execution 
stayed.  Crown  bonds  considered.  Attorney- 
General  v.  Beddy,  2  S.C.R.  N.S.  82. 

Suing  in  the  Name  of  the  Attorney-Qentrd.— 
Security  for  Costs — Practice.] — Upon  a  motion  to 
put  an  administration  bond  in  suit  m  the  name 
of  the  Attorney-General,  the  Court  ordered  se- 
curity for  costs  to  be  given  to  the  satisfaction 
of  the  Crown  Solicitor.  In  re  Kyle,  1  N.S.W. 
L.R.  254. 

II.  Administration  of  Assets. 
Adoances  by  Executrix  by  Order  of  Court,]— 
Application  for  advice  and  direction  under  26 
Vict.  No.  12,  where  the  executrix  was  sole 
devisee,  and  the  personal  estate,  with  small  ex- 
ceptions, was  bequeathed  in  equal  shares  to  the 
children:— Held,  that  the  executrix  might  make 
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such  further  advances  on  mortgage  of  the  per- 
sonalty as  would  be  necessary  for  realisation, 
but  that  no  portion  of  the  corpus  or  the  pro- 
spective share  of  a  child  could  be  advanced. 
Dickson's  Wilt,  2  S.C.R.  Eq.  93. 

English  Administration  Suit — Parallel  Suit  in 
thi  s  Co  lony —  Becei  cer— Injunction.  ] — A  testator 
died  domiciled  in  England  largely  indebted, 
and  leaving  his  widow  sole  executrix  and  devisee. 
There  was  property  of  the  estate  in  N.S.W.  A 
suit  had  been  commenced  in  the  Court  of 
Chancery  for  administration  of  the  estate,  and 
a  decree  obtained  for  receivers  to  collect  the 
assets  in  N.S.W.  The  plaintiffs,  who  were 
English  creditors,  instituted  here  a  suit  of  the 
same  character  against  the  widow,  but  before 
appearance,  obtained  ex  parte  an  order  for  a  re- 
ceiver, and  for  an  injunction  to  restrain  the 
defendant  or  her  agent  (her  son)  from  interfer- 
ing with  the  estate.  This  order  having  been 
subsequently  rescinded  by  the  primary  judge  : 
— Held,  on  appeal  (Stephen  C.J.  dissentieiife), 
that  the  order  for  an  injunction  and  for  a  re- 
ceiver ought  to  be  restored.  Alliance  BanJc  v. 
Irving,  4  S.C.R.  Eq.  17. 


Order  of  Ecclesiastical  Judge— Appeal— Dis- 
cretion oj  Administrator  in  SaleofEeal  Estate.] — 
An  appeal  will  lie  to  the  Full  Court,  in  its 
Ecclesiastical  jurisdiction,  from  the  order  of  a. 
judge  upon  a  petition  under  the  26  Vict.  No. 
20,  s.  3.  Upon  such  a  petition  the  judge  will 
not  interfere  with  the  discretion  of  the  adminis- 
trator, unless  he  has  clearly  erred  in  its  exercise. 
A  Jortiori,  the  Court  on  appeal  will  not 
interfere  therewith,  when  the  judge,  in  the 
first ;  instance,  has  declined  to  do  so,  unless 
a  strong  case  be  shown  for  such  interference. 
Order  of  Hargrave  J.,  dismissing  with  costs 
the  petition  of  a  party  interested  in  the  real 
estate  of  an  intestate,  praying  that  the  adminis- 
trator might  be  directed  to  sell  the  same,  re- 
versed as  to  the  costs,  and  no  costs  of  appeal 
given.  (Hargrave  J.  dissentiente.)  Wood's 
Estate,  9  S.C.R.  269. 

III.  Passing  Accounts  and  Commission. 

Time.] — An  order  obtained  ex  parte  for  pass- 
ing executors'  accounts  and  allowing  commission, 
rescinded,  it  appearing  that  the  accounts  had 
been  filed  after  the  proper  time.  Logan's  Will, 
2  S.C.R.  Eq.  98. 


Personalty  ordered  to  be  Transferred  to  name 
of  Master  in  Equity.] — Part  of  the  outstand- 
ing personal  estate  of  an  intestate  consisted  of 
bank  shares  of  great  value,  registered  in  his  own 
name.  In  a  suit  for  the  administration  of  his 
estate,  a  decree  was  made,  directing  the  ap- 
pointment of  a  receiver,  who  should  inter  alia 
get  in  the  outstanding  personalty.  As  it  ap- 
peared that  great  difficulties  would  be  ex- 
perienced in  finding  sureties  to  enter  into  the 
receiver's  recognizance,  by  reason  of  the  great 
value  of  the  personalty  which  he  would  have 
to  deal  with  as  outstanding,  the  administratrix 
was  ordered  to  get  such  shares  transferred 
into  her  own  name,  and  ordered  to  transfer 
them,  together  with  others  then  registered  in 
her  own  name,  into  the  name  of  the  Master  in 
Equity,  the  receiver  to  give  security  and  be 
accountable  in  respect  of  such  shares  only  for 
what  he  should  receive  of  the  dividends.  But 
the  order  was  made  without  prejudice  to  any 
question  that  might  arise  thereafter  as  to  the 
propriety  of  realising  the  shares.  Malcolm  v. 
ffarris,  7  S.C.R.  Eq.  66. 


Commission.] — Commission  is  in  discretion  of 
the  Ecclesiastical  judge.    Ih. 

Commission  to  Trustees  of  Will  —  General 
Principles.] — Trustees  and  executors  under  a 
will  allowed,  on  accounting  to  a  cestui  que 
trust : — First,  items  of  commission  paid  to  one 
of  the  trustees,  who  had  been  acting  for  the 
testator,  in  his  absence  and  before  his  death,  as 
attorney  and  agent  in  the  management  of  his 
property,  and  continued  so  to  act  for  some 
years  afterwards  ;  and  secondly,  items  of  com- 
mission paid  to  the  son  and  partner  (as  an 
attorney  and  solicitor)  of  the  same  trustee,  who 
had  thenceforward  acted  as  agent  in  the 
management  of  the  property,  which  was  of  con- 
siderable amount,  and  had  much  increased  in 
value  since  the  testator's  death.  The  cestui  que 
trust,  on  an  examination  of  the  accounts  of  the 
estate  after  he  came  of  age,  had  apparently 
acquiesced  in  and  ratified  all  these  payments  of 
commission,  and  agreed  to  the  management  of 
the  estate  by  the  agent.  Trustees,  on  account- 
ing to  a  cestui  que  trust,  not  required  to  produce 
vouchers  of  disbursement  or  discharge  included 
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in  accounts  rendered  to  the  cestui  que  trust  up 
to  the   time    when    his  own    conduct   might 
naturally  have  induced  the  trustees  to  destroy 
the  vouchers.      Costs    of    evidence    produced 
before  the  hearing  by  the  cestui  que  trust  in  a 
suit  against  his  trustees  for  an  account  in  sup- 
port of  allegations  in  his  bill  which  had  been 
satisfactorily  answered  by  the  defendants  or 
met  by  their  evidence,  and  of  the  defendants' 
evidence    in    answer   thereto  and  of  motions 
relating  to  such  evidence  ordered  to  be  paid  by 
the  plaintiff  as  between  solicitor  and  client; 
the  Court  holding  that  the  plaintiff  would  have 
been   entitled   to  his   decree  for  an  account, 
so  far  as  it  went  on  the  bill  and  admissions  in 
the  answer  only  : — Semhle,  that  by  sec.  XVII. 
of  the  charter  of  justice,  an  executor  may  be 
allowed  commission  by  the  Court  up  to  any 
time  at  which  he  may  pass  his  accounts  by 
order  of  the  Court.     [Appeal  from  decree  of 
Hargrave   P.J.    (reported   9   S.C.R.    Eq.    50) 
dismissed.]     Richardson  v.   Allen,   10  S.C.R. 
Eq.  1. 

Legacy  to  Executors — Claim  for  Commission.] 
— A  testator  bequeathed  to  each  of  his  three 
executors  the  sum  of  £1000,  "  as  an  acknow- 
ledgment and  compensation  for  his  trouble  in 
executing  my  will. "  The  executors  proved  the 
will,  accepted  the  legacies  bequeathed  to  them, 
and  administered  the  trusts  of  the  will.  The 
estate,  which  consisted  entirely  of  personalty, 
realised  £72,995.  Upon  passing  their  accounts 
the  executors  applied  for  and  were  allowed  by 
the  primary  judge  commission,  at  the  rate  of 
2 J  per  cent,  on  the  realised  value  of  the  estate: 
— Held,  by  Martin  C.J.  and  Manning  J.  (Har- 
grave J.  dissentiente),  that  this  was  not  a  case 
in  which  the  executors  were  entitled  to  a  com- 
mission.    Blahe's  Will,  1  S.C.R.  N.S.  253. 


FALSE  imprisonment- 
Damages. 


Trespass— 


FALSE   PRETENCES— -See  Criminal  Law. 


Commission/or  Passing  Accounts  not  an  Assign- 
able Asset.]— Mossy.  Barnett,  1  S.C.R.  313. 


IV.    Peobate     and 
Ecclesiastical  Law. 


Administbation  —  Set 


EXPLOSIVES— See  Guhpowdek. 


FACTOR— /Sec  Peincipal  and  Agent. 


FALSE  REPRESENTATION— <See  Fraud. 


FEDERAL  COUNCIL  ACT. 
31  Vict.  No.  7. 


FEES--&e  Costs. 


FELO  DE  SE—See  Ceiminal  Law. 

Statutes.]— 15  Vict.  No.  15. 
39  Vict.  No.  22. 


FELON. 

Seizure  of  Property  of  Accused  before  Convic- 
tion.]— By  the  statute  De  Cattails,  supposed  to 
belong  to  the  reign  of  Edward  II.,  the  Crown 
has  a  right  to  inspect  and  take  an  inventory  of 
the  property  of  persons  arrested  for  felony,  and 
to  cause  it  to  be  kept  by  sureties,  responsible  to 
the  Crown  and  to  the  accused  for  its  custody 
and  appropriation.  A.  was  apprehended  by  a 
constable  on  a  charge  of  felony.  He  had  some 
money  on  his  person  at  the  time.  The  constable 
took  the  money  from  him  and  handed  it  over  to 
the  defendant  as  the  head  of  the  department  of 
police,  and  the  latter  paid  it  to  the  Colonial 
Treasurer.  A.  having  made  his  escape  and  not 
having  been  re-taken — and  not  having  been 
indicted,  nor  any  process  having  been  initiated 
against  him,  with  a  view  to  outlawry— de- 
manded the  money  from  the  defendant,  and  on 
his  refusal  to  return  it,  sued  for  its  recovery : 
—Held,  that  the  plaintiff  was  not  entitled  to 
recover.     Ramsay  v.  Mayne,  4  S.CJl.  ApP'  24. 
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StattUes.]— 13  Vict.  No.  21  {Infant  Felons). 

31  Vict.  No.  25  (Treason  Felony). 

42  Vict.  No.  9.     ) 

42Vict.No.l3.r^^^''^^'"''''"-^ 
Other  Acts  repealed  by  46  Vict.  No.  17. 

Information  under  Felons'  Apprehension  Act.] 
—R.  V.  Burford,  5  S.C.R.  115.  See  Criminal 
Law. 

Second  Summons  upon  same  Information.'] — E. 
V.  Conndl,  6  S.C.R.  314. 


FEME  COVERT— ;See  Husband  and  Wife. 


FENCES. 
Statute.]—^  Geo.  IV.  No.  12  (Dividing  Act). 

Notice — Liability  oj  Owner  of  Leased  Land.] — 
In  an  action  in  a  District  Court  for  money  paid 
and  laid  out  for  the  defendant  in  fencing  a  side 
line  between  the  plaintififs  and  defendant's 
properties,  of  which  notice  had  been  given 
under  9  Geo.  IV.  No.  12,  it  appeared  that  the 
plaintiff  had  written  a  letter  to  the  defendant  as 
follows  : — "  I  wish  to  apprise  you  that  it  is  my 
intention  to  have,  within  six  months'  time  from 
this  day,  a  new  three-railed  fence  completed  be- 
tween my  land  and  your  property,  now  in  the 
occupation  of  Mr.  L.,  &c.  ": — Held,  that  the 
notice  was  sufficient  within  the  statute.  Held, 
also,  that  the  defendant  was  liable  under  the 
Act  as  owner,  although  the  land  was,  at  the 
time  both  of  the  notice  and  the  fencing,  under 
lease.  Semble  (per  Stephen  C.J.),  that  the 
tenant  is  also  liable  under  the  Act.  Parker  v. 
Bovman,  6  S.C.R.  101. 

And  see  Ceown  Lands. 


FERRY. 

Wagga  Bridge  Co.  Act,  ss.  21,  2S— Evasion 
of  Toll.]— The  6th  section  of  the  Wagga  Bridge 
Company  Acts  of  1861  empowered  the  company 
to  receive  the  tolls  for  the  use  thereof.  The 
21st  section  provides  that  "if  any  person  pass 
through  any  toll-gate  at  or  upon  the  said  bridge 
without  paying  the  legal  toll  to  which  he  is 


liable,  or  shall  fraudulently  evade  or  do  any  act 
whatever  in  order  to  or  with  intent  to  evade  the 
payment  of  such  toll,"  he  shall  be  liable  to  a 
penalty.  The  26th  section  enacts  that  the  com- 
pany shall  have  the  absolute  and  exclusive  right 
of  ferry  over  the  River  Murrumbidgee  for  the 
full  and  clear  distance  of  two  miles  each  side  of 
the  said  bridge,  up  and  down  the  said  river. 
And  every  person  establishing  for  hire  or  profit 
any  ferry  shall  be  liable  to  a  penalty.  Held, 
on  motion  for  prohibition  to  justices,  that  the 
company  was  not  entitled  to  receive  toll  in  re- 
spect of  animals  crossing  the  river  within  two 
mUes  of  their  bridge,  though  not  over  it;  nor 
was  such  crossing  the  river  an  evasion  of  pay- 
ment of  the  toll  under  the  21st  section.  Ex 
parte  M'Kay,  5  S.C.R.  236. 

By  s.  21  of  the  Wagga  Bridge  Company  Act 
of  1861,  it  was  provided  that,  "  if  any  person 
shall  fraudulently  or  forcibly  evade,  or  do  any 
act  whatever  in  order  or  with  intent  to  evade 
the  payment  of  such  toll  (as  is  allowed  by  the 
Act)  and  whereby  the  same  shall  be  evaded," 
he  shall  be  liable  to  a  penalty.  By  s.  26  of  the 
same  Act,  the  absolute  and  exclusive  right  of 
ferry  over  the  Murrumbidgee  River  for  two 
miles  on  each  side  of  the  bridge  was  granted  to 
the  said  company ;  and  it  was  enacted  that 
"every  person  establishing  or  attempting  to 
establish  for  hire  or  profit  any  ferry  over  or 
across  the  said  river  within  that  distance," 
shall  be  liable  for  every  such  offence  to  a  penalty 
not  exceeding  £50.  A  punt  was  established  in 
rivalry  with  the  bridge,  within  two  miles' 
distance  of  it,  and  was  worked  constantly  free 
of  charge.  The  defendant  was  convicted  before 
justices  for  a  breach  of  s.  21,  by  having  crossed 
the  river  by  the  punt  with  a  horse,  which,  if  it 
had  passed  by  the  bridge,  would  have  been 
liable  to  toll.  Held,  that  the  conviction  was 
wrong.  The  evasion,  in  order  to  render  the 
offender  liable  to  a  penalty,  must  be  of  a  toll  to 
which  he  is  liable.  Ex  parte  M'Kay  (5  S.C.R. 
236)  followed.  Ez  parte  Davidson,  10  S.C.R. 
279. 

Exclusive  Right  —  Hire  or  Profit.]  —  The 
preamble  of  the  Act  incorporating  the  Wagga 
Wagga  Bridge  Company  recites  (ititer  alia)  that 
the  bridge  intended  to  be  erected  by  them  over 
the  river  Murrumbidgee,  at  Wagga  Wagga, 
would  be  greatly  for  the  benefit  of  the  public  gene 
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rally,  as  well  as  of  the  inhabitants  of  Wagga 
Wagga  and  its  immediate  neighbourhood.  The 
Act  gives  the  company  power  to  take  tolls ; 
obliges  them  to  keep  the  bridge  in  good  and 
substantial  repair ;  and  provides  that  if  any 
repairs,  required  at  any  time  by  the  Minister  for 
Public  Works,  shall  not  be  eflfected  within  six 
months  the  bridge  shall  become  public  property. 
Further,  provision  is  made  for  the  purchase  of 
the  bridge  by  the  Government  after  twenty-one 
years  on  certain  terms,  and  alter  ninety-nine 
years  the  bridge  is  to  belong  to  the  public.  Sec. 
21  enacts  {inter  alia)  that  "  if  any  person  shall 
fraudulently  or  forcibly  evade  or  do  any  act 
whatever  in  order  or  with  intent  to  evade  the 
payment  of  such  toll,  and  whereby  the  same 
shall  be  evaded,"  he  shall  be  subject  to  a 
penalty.  See  Ex  parte  Davidson,  10  S.C.R. 
282.  Sec.  26  enacts,  that  the  company  "shall 
have,  as  against  all  persons  except  the  Crown, 
the  absolute  and  exclusive  right  of  ferry  over 
and  across  the  said  river  Murrumbidgee,  for 
the  full  and  clear  distance  of  two  miles  on  each 
side  of  the  said  bridge,  up  and  down  the  river  ; 
and  every  person  establishing  or  attempting  to 
establish,  for  hire  or  profit,  any  ferry  over  and 
across  the  said  river  within  that  distance,  shall 
be  deemed  to  have  committed  a  trespass 
against  the  said  company,"  and  shall  also  be 
liable  to  a  penalty  for  every  such  offence. 

To  an  action  for  disturbance  of  the  company's 
alleged  exclusive  right  of  ferry — first,  by  carry- 
ing passengers,  &c.,  over  the  river  in  a  boat, 
within  the  prescribed  limit,  and  thereby  de- 
priving the  company  of  their  tolls ;  and 
secondly,  by  establishing  and  using  a  punt  or 
boat  for  the  purpose  of  evading  these  tolls,  and 
crossing  over  it  with  stock  and  goods  within 
such  limit — the  defendant  pleaded  that  the 
carrying  in  the  first  count  complained  of  was 
not  for  hire  or  profit :  that  the  punt  or  boat 
mentioned  in  the  second  count  was  not  estab- 
lished or  used  for  hire  or  profit,  and  that  the 
defendant  did  not  use  the  same  for  hire  or  pro- 
fit paid  or  given  by  him,  and  insisted  that  the 
company  had  no  exclusive  right  of  ferryage 
except  as  against  persons  establishing  a  rival 
ferry  for  hire  or  profit,  or  using  the  same : — 
Held,  on  demurrer  (Hargrave  J.  dissen- 
tiente),  that  the  pleas  were  bad — as  the  estab- 
lishment and  user  within  the  prescribed  limits 
of  a  punt,  boat,  or  ferry,  although  not  for  hire 


or  profit,  was  a  disturbance  of  the  company's 
absolute  and  exclusive  right.  Wagga  Wagga 
Bridge  Co.  v.  Holloway,  10  S.C.R.  338. 


FIELD  OF  MARS. 
Statute.']— Z^  Vict.  No.  3. 


FIERI  FACIAS. 
Writ  of.]— See  Execution. 


Fines  Recovery. 


FINES  AND  PENALTIES. 
Statutes.] — 

6  Geo.  IV.  No.  19. 

2  Vict.  No.  8 

2  Vict.  No.  23        J 

11  Vict.  No.  29       \         ^.^^^^  ^^   ^ 

11  Vict.  No.  43     ) 

33  Vict.  No.  13. — Penalties  Eemission. 

For  oases  see  Special  Headings. 


FIRE. 
Statute.]— 29  Vict.  No.  21  {Careless  use  of). 
47  Vict.  No.  3  {Fire  Brigades). 


FIRE  INSURANCE— ,See  Insurance. 


FISHERIES. 
Sialuie.i.]—4i  Vict.  No.  26. 
46  Viot.  No.  25. 

And  see  Oysters. 


FIXTURES— 5'ee  Landlord  AND  TenasT- 
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FORECLOSURE— &e  Mortgage. 


FOREIGN  ATTACHMENT— See  Garnishee. 


FOREIGN  CORPORATION. 
Contract  with  and  Actions  by.] — Anderson  v. 
Johnston,  Knox  1 — See  Costbact. 

CHminal  information  —  Property  how  laid 
in.]—R.  V.  Williams,  1  N.S.W.  L.R.  110— See 
Criminal  Law. 


FOREIGN  JUDGMENT. 
See  Judgment. 

Execution  refused  upon  Memorial  of.] — Bris- 
bane Oyster  Fishery  Company  v.  Emerson, 
Knox  80. 


FOREIGN  LAW— /See  Evidence. 


FOREIGNER— See  Practice  (Jury). 


FORFEITURE. 
Of  Selection.] — See  Crown  Lands. 

Of  Property  of  Felon.] — See  Felon. 


FORGERY— /See  Criminal  Law. 


FORTUNE-TELLING-See  Criminal  Law. 


FRAUD. 

Release  of  Residuary  Rights — Concealment — 
Lapse  of  Time.]— A  release  of  residuary  rights 
under  a  will  set  aside,  after  long  acquiescence, 


on  general  evidence  of  ooncealmeut  and  equit- 
able fraud.  A  false  recital  in  a  deed  is  a  badge 
of  fraud.  Marchant  v.  Rayner,  9  S.C.R. 
Eq.  4. 

Fraudulent  Statement  of  Accounts— Mining 
Partnership.]— Kciion  for  money  had  and  re- 
ceived, and  for  money  obtained  by  certain 
fraudulent  representations.  The  plaintiflfs,  M., 
S.,C.,and  W.,  with  H.  and  the  defendant  agreed 
to  purchase  the  "Lord  Byron"  claim.  The 
defendant,  for  himself  and  the  plaintiffs,  in- 
spected the  mine,  and  informed  the  plaintiffs 
that  he  had  purchased  it  for  £800  on  certain 
terms.  N.  was  then  substituted  for  H.  The 
plaintiffs  and  the  defendant  agreed  to  issue  a 
prospectus  and  work  the  mine  by  a  company; 
and  it  was  placed  in  the  defendant's  hands  to 
float.  Each  of  the  speculators  (the  plaintiffs 
and  the  defendant)  were  to  receive  a  sum  of 
money  and  a  number  of  paid-up  shares.  The 
plaintiffs  again  joined  the  defendant  in  the 
purchase  of  a  claim  called  the  "  Anthony 
TroUope."  The  defendant  alleged  that  the 
purchase  money  was  £1200,  and  of  that  sum 
£400  was  paid  on  account.  The  "Anthony 
TroUope  "  was  also  formed  into  a  company 
and  placed  in  the  defendant's  hands  to  float. 
W.  sold  out  all  of  his  interest  in  the  latter 
company,  and  received  back  all  that  he  had 
paid.  The  defendant  then  made  a  settlement 
with  the  other  four  plaintiffs,  in  which  he 
represented  the  "Lord  Byron"  and  "  Anthony 
TroUope"  as  costing  respectively  £800  and 
£1200 ;  and  on  that  footing  paid  to  each  of 
the  four  plaintiffs  his  share  of  the  speculations. 
In  reality,  the  defendant  paid  only  £400  for  the 
"Lord  Byron"  and  £600  for  the  "Anthony 
TroUope" — just  half  the  sums  which  he  said  he 
had  paid — and  the  difference  was,  therefore, 
fraudulently  retained  by  him.  On  a  motion  for 
a  nonsuit: — Held  (Hargrave  J.  dissentiente), 
that  the  action  would  not  lie.  Per  Martin 
C.J.: — What  the  defendant  really  did  was  not 
the  obtaining  from  the  plaintiffs,  by  means  of 
false  tepresentations,  the  money  sought  to  be 
recovered,  but  the  retaining  of  it  out  of  partner- 
ship moneys  in  his  hands  by  means  of  a  falsely- 
stated  account.  There  can  be  no  doubt  that 
this  money  is  recoverable,  but  not  in  this  joint 
action.  Moore  v.  Crichton,  13  S.C.R.  105. 
And  see  sub  tit.  Partnership. 


371 


FRIENDLY  SOCIETIES,  &c. 


372 


Evidence  to  rebut  Fraud.'\ — An  agreement 
was  entered  into  in  writing  between  the  plain- 
tiffs and  the  defendants  for  ^he  sale  to  the 
defendants  of  a  gold  reef  for  the  price  of  £2000 
cash  at  the  time  of  sale,  and  £2000  to  be  paid 
at  the  expiration  of  a  month  ;  and  a  memoran- 
dum was  endorsed  on  the  above  agreement, 
stating  the  agreement  of  both  parties  that  the 
plaintiffs  should  in  lieu  of  the  balance  of  £2000 
take  2000  shares  in  the  company  which  the 
defendants  were  to  float,  and  pay  all  the 
calls  upon  such  shares  : — Action  for  refusing  to 
allot  the  2000  shares,  defendants  pleaded 
{inter  alia)  fraudulent  representations  by  the 
plaintiffs: — Held,  on  motion  to  set  aside  a 
nonsuit,  that  such  endorsement  was  a 
separate  collateral  and  independent  agree- 
ment, and  ought  not  to  have  been  noticed  in 
the  declaration.  Held,  also,  that  any  oral 
agreement  by  the  plaintiffs  to  take  shares  in  lieu 
of  cash  for  the  second  sum  of  £2000  was  inad- 
missible in  evidence.  A  new  trial  was  granted. 
The  declaration  having  been  amended,  the 
defendants  pleaded  false  and  fraudulent  re- 
presentations on  the  part  of  the  plaintiffs 
which  induced  them  to  enter  into  the  contract. 
Verdict  for  plaintiff,  £2000  damages.  Held, 
refusing  a  rule  nisi  for  a,  new  trial, 
that  if  a  party  is  proved  to  have  made 
false  representations,  he  may,  in  answer  to  any 
evidence  of  fraud  in  the  making  of  such  repre- 
sentations, prove  that,  not  knowing  the  facts 
himself,  he  was  informed  of  them  by  others, 
and  he  may  state  the  nature  of  such  informa- 
tion, the  position  of  the  persons  giving  it,  and 
the  circumstances  under  which  it  was  given,  to 
enable  the  jury  to  determine  whether  he  him- 
self made  the  representations  bond,  fide — or,  in 
other  words,  believing  them  to  be  true  (per 
Martin  C.J.).  O'Brien  v.  Watson,  12  S.C.R. 
294. 

And  see  Criminal  Law. 


FRAUDS  (STATUTE  OF)— ^ee  Contract- 
Guarantee — Husband  and  Wife— Sale — 
Vendor  and  Purchaser. 


FRAUDULENT  CONVEYANCES— 5ee  In- 

SOLVENCy. 


FRAUDULENT  DEBTORS  — S'ee  Imprison- 
ment FOR  Debt. 


FRAUDULENT  INSOLVENCY— fe  Insol- 
vency. 


FREE  SELECTOR— 5ee  Crown  Lands. 


FREIGHT— ,See  Shipping. 


FRIENDLY  SOCIETIES,  &c. 

StatiUe.]—31  Vict.  No.  4  (1873). 

4  Vict.  No.  3  {Hawkesbury  Bern- 
volent). 

Summons  must  be  served  on  TTUstees.'\~-hi  an 
action  in  the  District  Court,  the  defendants 
A.  and  B.  were  described  in  the  plaint  and 
summons  as  trustees  of  a  Friendly  Society, 
which  was  incorporated  under  the  Industrial 
and  Provident  Societies  Act  of  1865.  A  copy  of 
the  summons  had  been  served  on  the  secretary 
of  the  Corporation  at  their  place  of  business, 
At  the  hearing  the  attorney  for  the  corporation, 
who  appeared  for  the  Corporation,  and  not  for 
the  trustees,  merely  objecting  that  the  suit 
should  have  been  against  the  corporation,  and 
not  against  the  trustees,  the  judge  gave  a  ver- 
dict for  the  plaintiff.  It  appearing  that  A.  had 
never  been  served  in  any  way,  and  knew 
nothing  of  the  suit  until  after  judgment,  the 
Court  (Hargrave  J.  dissentiente)  granted  a  pro- 
hibition.   Ex  parte  BuckneU,  6  S.C.R.  96. 

Friendly  Societies  Act  of  1813— Jurisdiction  of 
District  Court — Costs.} — G.  sued  the  trustees  of  a 
Friendly  Society  in  the  Metropolitan  District 
Court  for  arrears  of  sick-pay.  The  District 
Court  Judge'gave  a  verdict  for  the  defendants, 
with  cost  against  the  plaintiffs.  6.  applied  to 
Fauoett  J.  for  a  writ  of  prohibition  to  restrain 
proceedings  to  enforce  the  costs  on  the  ground 
that  the  District  Court  judge  had  no  jurisdic- 
tion to  decide  questions  under  the  Friendly 
Societies  Act,  and  had,  therefore,  no  power  to 
award  oostSi     Fauoett  J.  refused  the  appto' 
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tion : — Held,  on  appeal,  that  the  District  Court 
Judge,  having  dismissed  the  plaint,  the  order 
as  to  costs,  not  being  made  under  the  Friendly 
Societies  Act,  but  under  his  general  powers  as 
a  judge,  was  one  which  he  had  a  perfect  right 
to  make.     Ex  parte  Quest,  Knox  284. 

Persotial  liability  of  director — Forged  cheque 
—  Validity  of  constitution.^ — The  secretary  of 
a  building  society  discounted  a  forged 
bill,  purporting  to  be  signed  by  the  defen- 
dant and  others,  with  the  plaintifis,  and  the 
proceeds  were  carried  to  the  credit  of  the 
society,  and  paid  by  the  plaintiffs  out  of  the 
proceeds  of  the  forged  bill.  The  plaintiffs  sued 
the  defendant  for  money  paid  and  money  lent : 
Held,  that,  as  the  plaintiffs,  by  the  evidence, 
appeared  to  have  given  credit  to  the  defendant 
as  one  of  the  directors  of  the  society,  and  not  in 
his  personal  capacity,  they  could  not  recover 
from  the  defendant  in  this  action.  Held  also, 
that  though  the  rules  of  the  society,  which 
were  certified  by  the  Attorney-General,  and 
transmitted  to  the  Clerk  of  the  Peace,  were  not 
confirmed  by  the  Quarter  Sessions,  the  society 
was  legally  constituted.  City  Bank  v.  Allen,  1 
N.S.W.  L.E.  179. 

Embezzlement  by  Trustees  of.] — See  Criminal 
Law  (Embezzlement). 


FUNDED  STOCK  ACT— (36  Vict.  No.  21). 


FUNERAL.— 5ee  Tolls. 


GAME  PROTECTION  ACT— (42  Vict.  No.  10). 


GAMING  AND  WAGERING. 
Statute.]— U  Vict.  No.  9. 

I.  Actions  on  Gaming  Contracts. 
II.  Ceiminal.Procjibdings  jok. 


I.  Actions  on  Gaming  Contbacts. 

Gaming  Contract — Action  to  Recover  Deposit.] 
— Declaration  for  money  had  and  received. 
Plea  that  the  agreement  was  illegal,  14  Vict. 
No.  9,  s.  8.  Averment  that  the  event,  namely,  a 
horse  race,  had  happened  before  any  notice  or 
demand  : — Held,  on  demurrer,  that  the  statute 
does  not  create  a  forfeiture  of  all  sums  of  money 
deposited  with  stake  holders,  but  prevents 
either  depositor  from  recovering  all  the  stakes; 
and  that  therefore  the  plaintiff  could  recover 
his  own  deposit ;  and  that  the  plea  was  bad. 
Dines  V.  Eossitur,  3  S.C.R.  29. 

Deposit — To  abide  Event  of  Horse  Race.] — To 
an  action  for  £600,  being  money  had  and 
received,  the  defendant  pleaded  that  the  money 
had  been  deposited  by  the  plaintiff  in  the 
defendant's  hands  as  a  stake  holder,  under  an 
agreement  between  the  plaintiff  and  one  Robert- 
son to  abide  the  event  of  a  race  to  be  run 
between  two  horses,  owned  by  them  respectively, 
Robertson  depositing  a  still  larger  sum  with  the 
defendant  contingent  on  the  same  event — the 
total  on  both  sides  being  £1800;  and  it  was  also 
agreed  that  the  balance  of  their  stakes  should 
be  similarly  deposited  on  a  stated  day,  and 
that  all  deposits  should  be  forfeited  by  either 
party  failing  to  comply  with  that  provision,  or 
with  any  other  portion  of  the  contract.  The 
plea  then  alleged  that  the  plaintiff  failed  to 
make  the  last  deposit,  and  refused  to  run  the 
race,  in  consequence  of  which  the  defendant 
paid  over  to  Robertson  the  moneys  previously 
deposited,  in  pursuance  of  the  clause  as  to  for- 
feiture. Replication,  that  whilst  the  defendant 
held  the  deposit,  the  plaintiff  repudiated  the 
wager,  and  required  the  return  of  his  stakes. 
A  second  replication  also  added  that  the  re- 
pudiation took  place  before  the  plaintiff  failed 
to  comply  with  any  of  the  terms  of  the  agree- 
ment : — Held,  on  demurrer,  that  the  plea  was 
good  and  the  replications  were  bad.  Hogan  v. 
Curtis,  6  S.C.R.  276. 

Money  staked— Game  not  played  out— Juris- 
diction of  Petty  Debts  Court.] — Money  deposited 
with  a  stakeholder  to  abide  the  result  of  a 
wager,  and  forfeited  by  the  game  not  being 
played  out,  is  money  won  by  means  of  a  wager 
witbin  the  meaning  of  sec.  4  of  the  Small 
Debts  Act  (10  Vict,  No.  10),  and  cannot  be  re- 


375 


GAMING  AND  WAGERING. 


376 


covered  in  a    Small  Debts  Court.     Ex  parte 
Foster,  11  S.C.R.  195. 

Horse  Sace — A.J.O.  Rules.] — In  an  action  for 
the  amount  of  the  stake  deposited  by  one  of  the 
parties  to  a  horse  race  to  abide  the  event  of  the 
race,  the  jury  found  for  the  plaintiflf,  on  the 
ground  that  the  race,  though  run  under  the 
auspices  of  the  Australian  Jockey  Club,  was 
not  run  under  Jockey  Club  Rules,  as  provided 
by  the  agreement.  The  Court  granted  a  new- 
trial,  on  the  ground  that  the  race  was  properly 
run  under  the  agreement : — Held,  by  the  Privy 
Council,  on  the  construction  of  the  agreement 
and  the  Eules  of  the  Jockey  Club,  which  it  re- 
ferred to,  that  the  finding  of  the  jury  was  wrong, 
and  that  a  new  trial  was  properly  granted. 
Dines  v.  Wolfe,  L.R.  2  P.C.  280;  5  Moore  P.C. 
(N.S.)  382. 

Right  to  Recover  Deposit — Authority  of  Stake- 
holder  revoked— \i  Vict.  No.  9,  s.  8.]— The 
plaintiff  deposited  with  the  defendant  £200, 
to  abide  the  event  of  a  match  between  a 
horse  of  the  plaintiff  and  another  horse 
belonging  to  G.;  but  before  the  day  fixed  for 
the  race,  the  match  being  declared  off,  he 
gave  notice  to  the  defendant  that  he  re- 
voked the  authority  to  pay  over  the  money 
and  demanded  the  return  of  it.  In  an  action 
in  the  District  Court  the  judge  held  that  the 
transaction  was  protected  by  the  proviso  of  the 
Sth  section  of  the  Act  14  Vict.  No.  9,  and  non- 
suited the  plaintiff: — Held  (per  Hargrave  and 
Paucett  J  J.  (Martin  C.J.  dissentiente),  that  the 
District  Court  judge  was  right.  Hogan  v. 
Curtis  followed ;  Diggle  v.  Higgs  not  followed. 
Trimble  v.  Hill,  Knox  472. 

Held,  by  the  Privy  Council  reversing  the 
above  decision,  that  the  plaintiff  was  entitled  to 
recover  such  deposit.  The  contract  under  which 
themoney  was  deposited  was  by  wayof  wagering, 
and  therefore  null  and  void  under  the  Colonial  Act 
14  Vict.  No.  9,  sec.  8  (identical  with  8  &  9  Vict, 
0.  109,  s.  18).  It  was  not  an  agreement  to  con- 
tribute a  sum  of  money  within  the  meaning  of 
the  proviso  which  applies  to  contributions  other 
than  wagers.  Diggle  v.  Higgs,  2  Ex.  D.  422, 
approved.  When  a  colonial  Legislature  has 
passed  an  Act  in  the  same  terms  as  an  Imperial 
Statute,  and  the  latter  has  been  authoritatively 
construed  by  a  Court  of  Appeal  in  England, 


such  construction  should  be  adopted  by  the 
courts  of  the  colony.  Trimble  v.  Hill,  L.R.  5 
App.  Cases  342. 

Cheque  given  for  Money  Won  at  Gaming— Im. 
plied  Repeal— 9  Anne  c.  14.] — To  a  declaration  on 
a  cheque  drawn  by  defendant  in  favour  of  R.W. 
by  the  plaintiff  as  holder,  the  pleas  were:— 
1.  That  the  cheque  was  given  by  the  defendant 
to  R.W.  in  consideration  of  money  won  by 
gaming.  2.  That  the  cheque  was  given  for  such 
consideration,  and  that  the  plaintiff  became  the 
bearer  after  dishonour  and  notice  of  dishonour: 
— Held,  that  the  first  plea  was  bad,  as  the  Act  9 
Ann.  u.  14,  was  totally  repealed  by  the  Act  14 
Vict.  No.  9,  s.  17.  Held  also,  that  the  second 
plea  was  bad  as  not  specifying  the  kind  of 
gaming.     Woolfv.Towns,  1  S.C.R.N.S.  242, 

II.  Criminal  Proceedings  jok. 

Common  Oaming  House — 14  Vict.  No.  9,  s.  2 
—Roulette— \&  Geo.  II.,  c.  34,  s.  1—Evidence.}- 
On  the  trial  of  the  defendant  on  a  charge  of 
keeping  a,  common  gaming  house,  it  appeared 
that  the  place  was  a  single  room  of  the  back 
compartment  of  a  tent  erected  on  or  near  the 
Sydney  racecourse,  and  kept  only  during  the 
time  of  the  races.     The  front  room  was  kept  by 
a  publican,  and  the  only  entrance  to  the  back 
room  was  through  the  front  one.     On  the  day 
previous  to  that  laid  in  the  information,  the 
defendant  was  seen  presiding  at  and  conducting 
play  at  a  roulette  wheel  in  the  back  room, 
and  taking  up  money  laid  on  coloured  pieces  of 
cloth  by  the  players,  and  occasionally  paying 
money  to  such  of  them  as  won.   He  had  a  cash- 
box  before  him  or  at  his  side,  and  into  and  from 
that  box  the  moneys  won  or  lost  were  deposited 
and  taken  respectively.     On  the  day  laid  in  the 
information  the  defendant  was  seen  standing  m 
front  of  the  wheel  with  the  cash-box  on  the 
table,    and    on    the    apprehending    constable 
seizing  it  he  claimed  the  box  as  his  property. 
A  few  minutes  previously  some  person  in  the 
back  room  (not  proved  to  be  the  defendant,  but 
whose  voice  resembled  and  was  believed  to  be 
the  defendant's)  was  heard  offering  to  bet  on 
one  of  the  colours,  and  a  marble  was  heard  to 
fall  in  the  roulette  wheel.     Held,  (1)  That  the 
room  was  a,  "common  gaming  house"  within 
s.  2  of  the  Gaming  Act  of  1850,  14  Vict.  No.  9> 
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and  semble  also  at  common  law;  (2)  That  by 
18  Geo.  II.,  i;.  34,  s.  1,  roulette  is  declared  to 
be  an  unlawful  game  ;  (3)  That  there  was  suffi- 
cient evidence  that  the  defendant  kept  a 
common  gaming  house  ;  (4)  That  there  was 
sufficient  evidence  of  playing  on  the  day  laid  in 
the  information,    if.  v.  Adams,  2  S.C.R.  183. 

Instrument  icsed  for  purpose  of  Oaming — A 
Shilling.]  The  applicant  for  »  prohibition  was 
convicted  before  justices  under  s.  29  of  the 
Licensing  Act  of'  1862  (25  Vict.  No.  14)  of 
allowing  a  certain  instrument  for  the  purpose 
of  gaming,  "  to  wit,  one  shilling,"  to  be  used  in 
his  licensed  house : — Held,  that  the  shilling,  if 
used  for  the  purpose  of  gaming,  was  an  instru- 
ment for  the  purpose  of  gaming  within  the 
meaning  of  the  section.  Ex  parte  Street,  2 
S.C.B.  N.S.  198. 

Lotteries.]— Ex  parte  Oreen,  2  N.S.W.  L.R.  93. 

Chinese  Game  of  Pak-ah-pu.] — Defendants 
were  indicted  at  a  Court  of  Quarter  Sessions  for 
keeping  an  unlawful  gaming  house.  The  alleged 
game  which  was  carried  on  there  is  a  Chinese 
one  called  pak-ah-pu : — Held,  that  though  pak- 
ah-pu  might  be,  as  it  appeared  to  be  from  the 
evidence,  a  kind  of  lottery,  it  was  not  a  game 
at  common  law  for  which  a  common  law  indict- 
ment could  be  sustained.  Conviction  quashed. 
if.  V.  Li  Chi,  2  N.S.W.  L.R.  189. 


GAOLS. 

Statutes.]— i  Vict.  No.  29. 
16  Viet.  No.  26. 
37  Vict.  No.  14. 


GARNISHEE. 


Statutes.]—  4  Vict.  No.  6 
18  Vict.  No.  6 


j-  A  bsent  Defendants. 


Foreign  Corporation.] — The  provisions  of  the 
Absent  Defendants  Act  apply  to  the  case  of  a 
foreign  corporation ;  and  an  order  may  go 
attaching  property  in  the  hands  of  a  garnishee. 
Brown  v.  Minmi  Colliery  Co.,  4  S.C.R.  36. 


Insolvency  of  JudgmeiU  Debtor — Order  of 
Attachment  set  Aside,]  Where  the  judgment 
creditor  had  obtained  a  garnishee  order,  and 
before  execution  issued  against  the  garnishee, 
the  estate  of  the  judgment  creditor  was  seques- 
trated:— Held,  that  as  by  the  sequestration  the 
debt  due  by  the  garnishee  passed  to  the  judg- 
ment debtor's  assignee,  the  order  of  attachment 
ought  to  be  set  aside.  Ranclaud  v.  Cox — Ex 
parte  Walmsley,  5  S.C.R.  347. 

Money  in  Sands  of  Prothonotary.]  A 
friend  of  the  defendant's,  on  his  arrest  deposited 
the  debt  and  £20  costs,  and  afterwards  the 
defendant  duly  put  in  special  bail.  The  plaintiff, 
having  obtained  a,  verdict,  issued  judgment 
against  the  defendant.  The  defendant  was 
subsequently  rendered  in  his  discharge,  and 
became  insolvent.  A  judge  having  made  an 
order  under  the  Common  Law  Procedure  Act  of 
1854  (20  Vict.  No.  31,)  attaching  the  money  in 
the  Prothouotary's  hands,  the  defendant  moved 
to  set  aside  the  order.  Held,  that  the  money  in 
the  Prothouotary's  hands  was  no  debt  under  the 
Common  Law  Procedure  Act;  and  that  the 
order  was,  therefore,  ultra  vires.  Held  also, 
(Hargrave  J.  dissentiente),  that  the  defendant, 
notwithstanding  his  insolvency,  was  the  proper 
person  to  make  the  application.  Cummings  v. 
Coolce,  7  S.C.R.  17. 

Bight  of  Oarnishee  to  appear  by  Counsel — 
Absolute  Conveyance.] — A  garnishee  when  being 
examined  under  4  Vict.  No.  6,  sec.  6,  may  be 
represented  by  counsel ;  the  extent  of  whose 
interference,  however,  is  within  the  discretion 
of  the  Court.  No  order  made,  as  the  garnishees 
had  an  apparent  title  as  purchasers  of  the  pro- 
perty in  question,  which  had  formerly  belonged 
to  the  defendant.  Whiting  v.  Throsby,  11  S.C.R. 
134. 

Judgment  Creditor  cannot  be  made  Garnishee.] 
— A.  and  six  others  obtained  a  verdict  against 
B.  In  another  action  B.  and  another  obtained 
a  verdict  against  A.;  an  order  having  been  made 
allowing  the  plaintiffs  in  the  second  action  to 
attach  A.'s  share  of  the  verdict  in  the  first 
action: — Held,  rescinding  the  order,  that  the  in- 
debtedness must  be  by  some  person  other  than 
the  judgment  creditor.  Nonell  v.  HuUett  (4 
B.  &  Aid.  646)  followed.  O'Brien  v.  Watson, 
Watson  v.  JSToake,  12  S.C.R.  334. 
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Equitable  Assignment.]— M.  and  Co.,  as  con- 
signees of  a  ship,  received  moneys  on  account  of 
freight,  and  after  disbursements  retained  £185 
odd  in  their  hands.  Certain  accoimts  for  neces- 
saries supplied  to  the  ship  were  passed  by  the 
captain  as  correct,  and  presented  at  the  office  of 
M.  and  Co.,  who  promised  to  pay  them  on  the 
next  Tuesday,  that  being  their  usual  pay-day. 
In  the  meantime  a  writ  of  foreign  attachment 
under  the  Absent  Defendants  Act,  taken  out  by 
the  plaintiffs,  who  had  commenced  an  action 
under  that  Act  against  the  defendant,  a  part 
owner  of  the  ship,  resident  in  England,  was 
served  on  M.  and  Co. :— Held  (per  Hargrave  and 
Faucett  JJ.;  dissentiente,  Martin  C.J.),  that 
the  accounts  which  had  been  recognised  and 
promised  to  be  paid  by  M.  and  Co.  were  "prior 
claims,  or  liens"  within  the  meaning  of  sec.  5 
of  the  Absent  Defendants  Act.  Held  also 
(Martin  C.J.  dissentiente),  that  the  garnishees 
were  entitled  to  be  paid  the  reasonable  expenses 
of  their  attendance  by  the  plaintiffs.  Hoare  v. 
Hatfield,  1  S.C.R.  N.S.  54. 

Absent  Defendants  Act — Foreign  Attachment 
— Sale  of  Ship — Order  for  Sale.] — Plaintiff, 
a  garnishee  of  a  schooner  under  a  writ  of  foreign 
attachment  issued  in  an  action  brought  by  R . 
against  C,  under  the  Absent  Defendants  Act  (4 
Vict.  No.  6)  obtained  before  the  return  day  of 
the  writ  an  order  authorising  him  to  sell  the 
vessel.  When  the  writ  was  returned,  the  judge 
made  an  order  that  the  vessel  should  be  holden 
for  the  purposes  of  the  attachment,  and  should 
continue  subject  to  it.  Afterwards  the  plaintiff 
sold  the  vessel  to  the  defendant,  and  the  defen- 
dant learning  these  facts,  refused  to  complete. 
To  a  declaration  for  breach  of  the  contract  for 
sale,  the  defendant  pleaded  the  two  orders,  and 
that  the  sale  was  made  subsequently.  The 
plaintiff  replied  that  he  sold  in  pursuance  of  the 
orders,  and  with  the  authority  and  consent  of 
the  owner  of  the  vessel,  and  for  the  benefit  of 
R.,  and  with  his  knowledge  and  consent: — 
Held,  upon  demurrer,  that  the  plaintiff  was 
entitled  to  judgment.  Eldred  v.  Black,  1  N.S.  W. 
L.R.  45. 

Payment  by  Official  Assignee  under  Garnishee 
Order — Payment  into  2Veasury.] — W.  was  a 
proven  creditor  in  the  estate  of  B.;  D.,  a 
judgment  creditor  of  W.'s,  lodged  a  writ  of/. 


fa.  against  him  in  the  Sheriff's  office,  on  23rd 
November,  1880.     On  8th  November,  1881,  W. 
assigned  his  right  to  the  dividends  to  the  plain- 
tiff B.     The  defendant  S.,  the  official  assignee 
of  B.,  had  notice  of  this  assignment  and  agreed 
to  pay  the  dividends  to  E.      On  16th  November 
S.  was  served  by  D.  with  an  attachment  order. 
On  17th  November  the  dividends  became  pay- 
able.    On  23rd  November,  S.  not  opposing,  the 
attachment  order  was  converted  into  a  garnishee 
order.     S.  paid  the  amount  of  the  order  to  D., 
and  promised  to  pay  the  balance  to  E.,  but  did 
not  do  so,  and  on  5th  January  paid  it  into  the 
Treasury ;  but  it  was  admitted  he  could  with- 
draw it  from  there.      E.,  on  12th  January, 
brought  an  action  for',  money  had  and  received 
against  S.,  in  the  District  Court,  and  recovered 
a  verdict  for  the  whole  amount.    On  appeal  :— 
Held,  that  the  garnishee  order  completely  pro- 
tected S.  for  any  payment  thereunder.     Held 
also,  that  payment  into  the  Treasury  protected 
S.  as  to  the  balance.      Held  further  (per  Faucett 
J. ),  that  the  writ  of  fi.  fa.  bound  the  dividends 
in  the  hands  of  S.,  for  such  dividends  are  an 
"equitable  interest,"  subject  to  execution,  and 
not  a  "  chose  in  action."     Semble,  the  action  of 
money  had  and  received  is  sustainable  against 
an  official  assignee  for  dividends.    Evans  v. 
StepJien,  3  N.S.W.  L.R.  154. 


GOATS. 
18  Vict.  No.  2T .—(Destruction  of  Goats  Stray- 
ing). 

36  Vict.  No.  18.— {Angora  Goats  Protectim). 

And  see  Dog — Impounding. 


GOLD. 

Duly  on,  Abolished.] — 43  Vict.  No.  5. 

Subject  of  Larceny.]  — See  Criminal  Law 
(Larceny). 


GOLDFIELDS  ACTS— See  Mining. 


GOODS. 

Assignment  of] — See  Bill  of  Sals. 

Conversion  of] — See  Troveh. 
Sale  of.]— See  Sale. 
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GOVERNMENT. 
I.  Liability  op  Government  foe  Tort. 

II.  Claims  against  Government   Act    (39 
Vict.  No.  38). 

III.  Generally. 

1.  Liability  of  Government  for  Tort. 

Non-repair  of  a  Bridge — Money  voted  by 
Parliament — Obligation  to  repair.]— The  plain- 
tiff's declaration  stated  that  tlie  Government 
had  sole  charge  of  a  certain  bridge,  and  that 
money  was  voted  by  Parliament  for  its  repair, 
and  was  available  and  sufficient;  that  the 
Government  wrongfully,  negligently,  and  im- 
properly allowed  the  bridge  to  fall  into  dis- 
repair, and  that  the  plaintiff,  lawfully  passing 
over  it,  was  injured: — Held,  that  the  declara- 
tion disclosed  no  cause  of  action.  The  Govern- 
ment is  not  bound  to  expend  money  voted  by 
Parliament  for  particular  purposes,  but  has  a 
discretion,  for  the  exercise  of  which  it  is 
answerable  only  to  Parliament,  and  not  liable 
in  a  court  of  law.  Semble,  that  the  Claims 
against  the  Colonial  Government  Act  extends 
the  rights  of  subjects  against  the  Government, 
and  enables  a  subject  to  sue  the  Government 
for  a  tort.  WaJcely  v.  Lackey,  1  N.S.W.  L.R. 
274. 

Trover — Property  in  Bailee — Action  against 
Owner — Evidence  of  Authority .] — Asum  of  money 
was  voted  by  Parliament  for  the  purchase  of  two 
boats  "  to  be  placed  in  charge  of  the  Council  of 
the  Municipal  District  of  Numba  for  saving 
life  and  property  in  times  of  flood."  The  boats 
were  accordingly  bought  by  the  Government 
and  placed  in  charge  of  the  Council.  After- 
wards, a  bridge  being  in  course  of  construction 
by  the  Government  on  the  same  river,  a  letter 
was  written,  under  the  instructions  of  the 
Commissioner  for  Roads,  applying  for  the  loan 
of  the  boats,  to  be  used  about  the  bridge 
works.  The  request  was  refused.  The  super- 
intendent of  the  bridge  works  then  took 
forcible  possession  of  the  boats,  and  they  were 
used  at  the  bridge  for  some  time.  Afterwards, 
the  Government  offered  to  return  them,  but  the 
offer  was  declined.  An  action  of  trover  and 
trespass  was  then  brought  against  the  Minister 


for  Works  as  nominal  defendant.  The  pleas 
were,  not  guilty  and  not  possessed.  At  the 
trial,  the  jury  found  a  verdict  for  the  plaintiffs, 
with  damages  £50— -the  full  value  of  the  boats: 
— Held  (per  Faucett  J.  and  Manning  J. ;  Win- 
deyer  J.  dissentiente),  that  the  verdict  could 
not  be  disturbed  on  the  ground  that  it  was 
against  evidence.  Held  also  (per  Faucett 
J.  and  Windeyer  J. ;  Manning  J.  dissen- 
tiente),  that  the  boats  did  not  become  the 
property  of  the  Council  on  being  placed  in 
their  charge.  Municipality  of  Numba  v. 
Lachey,  1  N.S.W.  L.R.  299. 

Non-liability  of  Oovernment  for  Negligence  of 
Officer  of  Marine  Board — Pleading.]  —  The 
Government  has  not  such  "control  and  super- 
vision" of  the  Marine  Board  as  to  render  it 
liable  for  damage  caused  by  the  negligence  of 
the  Board's  officers.  An  allegation  of  duty,  or 
of  a  control  given  by  Statute,  is  an  inference 
of  law,  and  can  be  discussed  on  demurrer. 
Qucere,  whether  the  Claims  against  Colonial 
Government  Act  entitles  a  subject  to  bring  an 
action  for  tort  against  the  Government. 
Wakely  v.  Lackey  (1  N.S.W.  L.R.  274),  and 
Municipality  of  Numba  v.  Lackey  {id.  299), 
observed  on.  Nipperv.  fFaisora,  3  N.S.W.  L.R. 
168. 

II.  Claims  Against  Government  Act 
(39  Vict.  No.  38). 

Breach  of  Statutory  Duty — Plea  of  the  Statute 
of  Limitations.] — To  an  action  brought  under 
the  Claims  against  the  Colonial  Government 
Act  for  a  refusal  by  the  Government  to  grant 
a  lease  of  Crown  lands  for  which  the  plaintiff 
had  applied  in  April,  1861,  in  accordance  with 
the  Orders-in-Council  of  the  7th  October,  1847, 
the  defendant  pleaded  that  the  plaintiff's  cause 
of  action  did  not  accrue  within  six  years  before 
the  commencement  of  the  action  :— Held,  that 
the  action  was  an  action  on  the  case,  and  that 
the  plea  was  good.  Blliott  v.  Baker,  1  N.S.W. 
L.R.  296. 


III.  Generally. 

Reference  by  Government  to  Arbitrators  to  ascer- 
tain sum  to  he  placed  on  Estimates — Award — 
Ultra  Vires.] — It  was  resolved  by  the  Legisla- 
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tive  Assembly  that  an  address  should  be  pre- 
sented to  the  Governor,  praying  that  His 
Excellency  would  be  pleased  to  cause  to  be 
placed  on  the  Estimates  for  1874  a  sum  of 
money,  to  be  ascertained  by  arbitrators,  to 
compensate  the  plaintiff  for  damage  sustained 
by  him.  The  Governor  accordingly  directed 
a  reference,  and  the  arbitrators  awarded  £4600 
to  be  paid  by  the  Government  to  the  plaintiff, 
who  now  brought  an  action  of  debt  upon  the 
award  against  the  Government : — Held,  on 
demurrer,  that  the  award  was  ultra  vires,  and 
that  the  plaintiflfs  declaration  could  not  be  sup- 
ported.    Twaddell  v.  Driver,  Knox  459. 

Liability  of  Crown  to  Informer  for  Money  of  the 
latter  embezzled  by  the  Clerk  of  Petty  Sessions.] 
S.  V.  Tupliolme,  3  S.C.R.  341.  Bee  Justices 
— Petition  or  Right. 

Injunction  against  Minister  refused.'] — -New- 
castle Wallsend  Coal  Co.  v.  Arnold,  2  S.C.R. 
Bq.  26.     See  Petition  oe  Right. 

Liability  of  Government  for  advertised  Seward 
for  Information  that  would  "  lead  to"  Conviction 
of  Murderer.] — Orr  v.  The  Queen,  8  S.C.R.  71. 
See  Petition  of  Right. 

Grant  oj  Reclaimed  Land — 37  Vict.  No.  2.] — 
Nerney  v.  The  Queen,  Knox  287.  See  Petition 
OF  Right. 

Resumption  of  Land  by.] — See  Resumption. 

In  Contracts  made  with  an  Officer  of  the  Govern- 
ment the  presumption  is  that  he  is  not  persmially 
liable.] — Rossiter  v.  Dawson,  1  S.C.R.  55. 

Crown  bond — Administration.]  —  A.-G.  v. 
Heddy,  2  S.C.R,  N.S.  87. 

See  also  Caeriees — Negligence,  &c. 


GOVERNMENT  OFFICES. 
22  Geo.  III.  c.  75. 
54  Geo.  III.  c.  61. 


GRANT — See  Crown  Lands — Evidence. 
Statutes.]— 4tWm.  IV.  No.  9. 

5  Will.  IV.  No.  21. 

6  Vict.  No.  11. 
18  Vict.  No.  11. 

And  see  Public  Worship. 

Lost  Grant.] — Vichery  v.  Marr,  5  S.C.R.  202. 
— Municipality  of  Waterloo  v.  Hinchcliffe,  5 
S.C.R.  273.— jSfee  Municipalities— Pleading. 


GRAPE  VINES. 

Statutes.]—^  Vict.  No.  1 
45  Vict.  No.  7. 


GUARANTEE  OR  INDEMNITY. 
Static.]— 46  Vict.  No.  4. 

I.  Opbeation  of  Statute  of  Frauds. 

II.  Consideration. 

III.  Construction  of  Contracts. 

IV.  Indemnity. 


1.  Operation  op  Statuti  of  Frauds. 
Statute  of  Frauds,  s.  17.]  —  A  promise  in 
writing  signed  to  pay  any  one  unnamed,  who 
shall  furnish  goods  to  the  writer,  or  to  a  third 
person  making  default,  wUl  become  a  binding 
contract  with  any  one  who  shall  accept  the 
promise  in  writing,  and  furnish  the  goods.  The 
provisions  of  the  17th  section  of  the  Statute  of 
Frauds  are  not  satisfied  unless  the  existence  of 
a  bargain  or  contract  appears  evidenced  in 
writing.  A  bargain  or  contract  cannot  so 
appear  unless  the  parties  to  it  are  specified, 
either  nominally  or  by  description  or  reference. 
The  purchaser  of  a  chattel  of  a  greater  value 
than  £10,  delivered  to  the  seller,  by  way  of 
guarantee  for  the  payment,  a  memorandum  in 
writing  in  these  words:— "I  will  furnish  E 
with  funds  for  the  purchase  of  a  steam-engine 
and  machinery  for  a  flour-mill  on  his  suiting 
himself  with  the  same,  and  notifying  the  pur- 
chase to  me."    This  memorandum  was  signed 
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by  J.,  but  was  not  addressed  to  any  one : — Held, 
(by  the  Privy  Council)  in  an  action  against  J.  to 
recover  the  price  of  the  flour-mill,  thatthismemo- 
randum  was  not  sufficient  to  satisfy  the  17th 
section  of  the  Statute  of  Frauds,  as  incorporated 
in  the  9  Geo.  IV.  o.  14,  s.  7.— Held,  also,  that  on 
a  proper  construction  of  the  instrument,  J.  con- 
tracted not  to  pay  for  the  flour-mill,  but  to 
furnish  H.  with  the  funds  to  enable  him  to  pay ; 
and  that  although  the  seller  had  not  been  paid 
by  him,  there  would  have  been  a  good  defence 
to  an  action  properly  framed,  if  it  could  have 
been  shown  that  J.  furnished  H.  with  funds. 
The  liability  of  a  party  who  advertises  generally 
a  reward  for  information  to  any  one  not  named 
in  the  advertisement,  who  shall  first  give  the 
information  asked  for,  is  a  liability  at  common 
law.  In  reversing  the  judgment  of  the  Court 
below,  liberty  was  given  to  amend  the  pleadings, 
arid  a  new  trial  was  directed;  costs  of  the 
amendment  of  the  pleadings  directed  to  abide 
the  event  of  the  new  trial.  Williams  v.  Byrnes, 
2  S.C.R.  App.  26 ;  3  S.C.R.  App.  14;  1  Mor. 
P.C.N.S.  164;  9  Jur.  N.S.  363. 

Ambiguity  —  Parol  Evidence  —  Statute  of 
Frauds.l — T.  was  the  landlord,  and  plaintiff 
his  lessee  of  a  farm.  C,  wishing  to  become 
tenant  of  the  farm,  which  the  plaintiff  wished 
to  let,  the  defendant  addressed  a  letter  to  the 
plaintiff,  in  the  following  words  : — "  If  the 
bearer  C.  and  you  agree  about  the  farm,  I  will 
go  security  for  the  rent  either  to  you  or  T." 
After  the  receipt  of  this  letter  by  the  plaintiff, 
there  was  no  further  communication  between 
the  plaintiff  and  the  defendant ;  but  the  plain- 
tiff let  the  farm  to  C. ,  and  C.  entered  thereon. 
Some  rent  being  in  arrear  and  unpaid,  the 
plaintiff  sued  the  defendant  on  the  alleged 
guarantee  contained  in  the  letter,  and  the  de- 
fendant pleaded  non  assumpsit : — Held,  that  the 
plaintiff  could  not  recover,  on  the  ground  ( per 
Stephen  C.J.  and  Faucett  J.)  that  the  promise 
being  either  to  the  plaintiff  or  T.,  as  the  one  or 
the  other  should  be  the  landlord  of  C,  the 
defendant  was  entitled  to  know  to  whom  he  was 
responsible ;  and  (per  Hargrave  J.)  on  the 
authority  of  Holmes  v.  Mitchell  (7  C.B.  N.S. 
361 ;  28  L.J.  C.P.  301),  that  there  was  no 
sufficient  guarantee  within  the  4th  section  of 
the  Statute  of  Frauds,  as  the  whole  promise 
could    not    be   made    out    without   the    aid 


of  parol  evidence.     Lett  v.  Collins,  8  S.C.R. 
104. 

II.    CONSIDEKATION. 

Co7isideration.'[ — Declaration  on  a  guarantee 
in  the  following  terms,  given  by  the  defendants 
to  the  plaintiffs  : — "Gentlemen,  I  hereby  hold 
myself  responsible  for  M'C,  for  any  liabilities 
he  has  or  may  have  with  your  firm  in  connection 
with  his  telegraphic  contract  with  the  N.S.W. 
Government,  for  the  line  between  D.  and  the 
S.A.  boundary."  Averment,  that  relying  on 
the  promise  of  the  defendant,  the  plaintiffs 
made  further  advances  to  M'C.  of  money  and 
goods.  Breach,  non-payment  by  M'C.  or  the 
defendant  for  such,  further  advances : — Held, 
on  demurrer,  that  a  sufficient  consideration 
appeared  to  support  the  guarantee,  and  that  the 
declaration  was  good.  Robertson  v.  Eealy,  3 
S.C.R.  290. 

Ambiguity — Evidence  Dehors  the  Instrument.J 
— In  an  action  on  a  guarantee,  the  declaration 
alleged  that  the  plaintifis  agreed  with  C.  to  let 
a  vessel  to  him  for  a  certain  time,  at  a  certain 
rent,  upon  the  defendant  guaranteeing  the  fulfil- 
ment of  the  stipulations  to  be  contained  in  the 
charter-party,  and  the  payment  of  the  rent, 
which  guarantee  the  defendant  thereupon  gave, 
in  the  following  terms,  signed  by  him  and 
addressed  to  the  plaintiffs: — "In  reference  to 
your  agreement  to  rent  the  (vessel)  to  Captain 
C,  I  hereby  guarantee  and  hold  myself  respon- 
sible for  the  due  fulfilment  of  all  the  stipulations 
therein  contained,  and  also  to  pay  for  him  the 
monthly  rental  at  due  date'': — Held,  on  de- 
murrer (Hargrave  J.  dissentiente),  that  the  terms 
of  the  guarantee,  viewed  in  connection  with  the 
circumstances,  sufficiently  disclosed  a  valid 
consideration.  Broomfield  v.  Walker,  9  S.C.R. 
189. 

Ambiguous  Expressions  —  Parol  Evidence  — 
Past  Consideration.l — Action  on  a  guarantee. 
Defendants'  testator  signed  the  following  written 
guarantee: — "Smith's  Wharf,  King-street, 
Sydney,  28th  June,  1881,  3000  pitchers  at  45s. 
a  hundred.  Memo,  for  W.  H.  Smith  and  Sons. 
I  hereby  guarantee  the  payment  of  bluestone 
pitchers  used  by  Mr.  M'Grath  for  the  Market- 
street  yards  delivered  by  us  —  £67  10s." 
Evidence  was  given  that  M'Grath,  on  13th 
June,  bought  from  the  plaintiffs  3000  pitchers 
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at  45s.  On  24th  June,  when  300  had  been 
delivered,  the  plaintiffs  refused  to  deliver  any 
more.  On  28th  June  the  plaintiffs'  managing 
clerk  wrote  out  the  guarantee,  and  defendants' 
testator  signed  it.  Verdict  for  the  plaintiffs, 
damages  £67  10s. :— Held,  on  motion  for  a  new 
trial,  that  the  words  "used"  and  "delivered" 
were  applicable  to  the  pitchers  to  be  delivered 
as  well  as  those  already  delivered,  and  that  the 
oral  evidence  was  admissible  to  explain  the 
surrounding  circumstances  in  order  to  arrive  at 
the  meaning  in  which  those  ambiguous  expres- 
sions were  used.  Such  evidence  showed  that 
the  intention  of  the  parties  was  to  guarantee 
the  payment  of  the  whole  3000  pitchers ;  but  as 
there  was  nothing  to  show  that  the  guarantee 
was  given  for  the  whole  3000  in  order  to  obtain 
delivery  of- the  2700  not  then  delivered,  there 
was  no  cdnsideration  for  the  price  of  the  300 
already  delivered.  Rule  discharged,  without 
costs ;  but  the  verdict  reduced  to  £60  15s. 
Smith  V.  Passmore,  4  N.S.W.  L.R.  274. 

III.  Construction. 

0/  Title  to  Land."] — White  contracted  to  sell 
some  land  to  the  plaintiff,  upon  which  the 
defendant  had  some  claim.  The  defendant  gave 
to  the  plaintiff  a  written  promise  in  the  follow- 
ing terms: — "I,  G.B.,  do  hereby  guarantee  a 
genuine  title  to  the  farm  purchased  by  W.W. 
(the  plaintiff)  from  White,  containing,  &c.,  and 
known  as  White's  farm,  in  consideration  of  his 
causing  to  be  placed  to  my  credit  in  the  Com- 
mercial Bank,  Sydney,  at  once,  the  amount  of 
purchase-money,  £480."  The  document  was 
signed  by  the  defendant : — Held,  that  the  only 
promise  contained  in  this  instrument  was  that 
the  defendant  would  guarantee  that  White 
should  have  a  good  and  valid  title,  and  should 
be  in  a  position  to  convey,  but  not  that  White 
would  execute  a,  conveyance  to  the  plaintiff. 
Waterson  v.  Barclay,  3  S.C.R.  14. 

Continuing  Guarantee.]—"  I  request  that  you 
will  supply  goods  to  B.  to  an  amount  not 
exceeding  at  any  one  time  £150,  for  the  due 
payment  of  which .  I  do  hereby  make  myself 
responsible.  I  reserve  to  myself  the  liberty  to 
relieve  myself  of  this  responsibility  on  paying 
up  the  amount  due,  and  giving  you  notice  to 
that  effect"; — Held,  a  continuing  guarantee  and 


good  as  against  the  executors  of  the  guarantor. 
Saddington  v.  Byrne,  4  S.C.R.  27. 

For  Limited  7'ime.]— To  an  action  on  a  joint 
and  several  bond  executed  by  the  defendant 
with  C.  and  K.,  he  being  their  surety,  condi- 
tioned to  secure  the  payment  of  all  moneys 
whatsoever  which  the  plaintiffs  should  at  any 
time  pay  or  lend  to  them  at  their  request,  the 
defendant  pleaded  by  way  of  defence  on  equit- 
able grounds,  that  C.  and  K.  entered  into  an 
arrangement  with  the  plaintiffs  for  advances  to 
be  made  to  them  during  a  period  of  two  years 
only,  they  being  about  to  enter  into  partnership 
for  that  term  ;  and  that  the  plaintiffe  agreed  to 
make  such  advances  during  that  period  on  the 
partners  entering  into  a  bond,  with  two  sureties 
to  secure  the  repayment;  that  the  defendant, 
at  K.'s  request,  consented  to  become  one  of  such 
sureties  ;  and  that,  in  pursuance  of  the  afore- 
said arrangement,  the  bond  sued  on  was  executed 
by  C.  and  K.,  and  received  by  the  plaintiffs  as 
such  security ;  and  that  it  was  executed  by 
the  defendant,  to  secure  advances  made  during 
the  two  years  only,  and  not  for  any  longer 
period — whereas  the  advances,  for  repayment 
of  which  the  plaintiffs  are  suing,  were  made 
wholly  after  the  expiration  of  that  term: — 
Held,  on  demurrer,  good.  The  Australian 
Joint-Stock  Bank  v.  Mortimer,  6  S.C.R.  248. 

Ambiguous  Expressions  —  Parol  Evidence  — 
Smith  v.  Passmore,  4  N.S.W.  L.R.  274,  ante 
col.  386. 

IV.  Indemnity. 
Rent — See  Landlord  and  Tenant. 


GUNPOWDER. 
Statutes.l — 

40  Vict.  No.  1  (Gunpowder  and  Explosives). 

41  Vict.  No.  23  ( Gunpowder  and  Arms  Export). 


HABEAS  CORPUS. 

Writ  of.]— Ex  parte  O'Brien,  8  S.C.R.  305- 

See  Insolvency. 


HARBOURS— See  Navigation— Shipping 
— Wharves. 


389 


HUSBAND  AND  WIFE. 


390 


HAWKERS  AND  PEDLARS. 

Statutes.]— 13  Vict.  No.  36. 
16  Vict.  No.  4. 
26  Vict.  No.  2. 


HEARSAY— 5'ee  Evidence. 


HIGHWAY— See  Way. 


HIRING — See  Contract — Master  and 
Servant. 


HOLIDAY  (Bank). 
Stattite.]— 39  Vict.  No.  2. 


HOMICIDE— -Jee  Criminal  Law. 


HOSPITALS. 

Statutes.] — 

11  Vict.  No.  59. 

13  Vict.  No.  20. 

45  Vict.  No.  3. 

36  Vict.  No.  13  (Mudgee). 

36  Vict.  No.  28 

36  Vict.  (Priv.) 


(Prince  Alfred). 


HOUSE  OF  ASSEMBLY— iSee  Contempt. 


HUSBAND  AND  WIFE. 
I,  Marriage. 

n.  Marriaob  Settlements. 
III.  Judicial  Separation  and  Divorce, 

(a)  Jurisdiction  avd  Power  of  Cov/rt. 
(6)  Procedure,  Practice  and  Pleadings, 
(c)  Evidence, 


(d)  Costs. 

(e)  Alimony  and  Maintenance. 

(/)  Custody  of,  and  Access  to  Children. 

IV.  Restitution  of  Conjugal  Rights. 

V.  Protection  Orders. 

VI.  Husband's  Rights  and  Liabilities. 

VII.  Wife's  Property,  Rights  and  Liabili- 
ties. 


]- 
19  V: 
39  V: 
19  V; 
36  Vi 
42  V: 
44  V: 
48  V: 
4  V: 
22  V: 
39  V: 


No.  30 
No.  20 
No.  34 
No.  9  (, 
No.  3 
No.  31 
No.  3 
No.  5 
No.  6 
No.  25 


(Marriage). 

(Deceased  Wife's  Sister). 
(Segistration). 
Matrimonial  Causes.) 

V  (Amending). 

J-   (Deserted  Wives). 


(Married  Women's  Bever- 
sionary  Interests). 
42  Vict.  No.  11  (Married  Women's  Pro- 
perty). 

I.  Marriage. 

Proof  of,  in  Bigamy.] — See  Criminal  Law 
(Bigamy). 

Proof  of  Foreign  Marriage.] — See  Evidence. 

II.  Marriage  Settlements. 

Statute  of  Frauds — Fraud  of  Husband.] — The 
defendant  having  applied  to  the  father  of  the 
plaintiflf,  then  an  infant,  for  his  consent  to  their 
marriage,  voluntarily  offered  to  settle  on  the 
plaintiflf  certain  specified  lands  and  premises.  A 
draft  settlement  was  prepared  by  the  defen- 
dant's solicitor,  and  a  correspondence  relative  to 
the  subject  took  'place  between  him  and  the 
plaintiflPs  solicitor,  by  whom  the  draft  settle-, 
ment  was  at  last  approved.  The  plaintiffs' 
father  having  occasion  to  leave  the  colony  for  a 
time,  it  was  understood  that  the  marriage  should 
not  take  place  till  after  his  return.  In  the 
meantime  the  draft  settlement  remained  in  the 
hands  of  the  plaintiflfs  solicitor.    During  the 
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absence  from  the  colony  of  plaintififs  father,  and 
without  his  consent,  and  without  the  knowledge 
of  the  trustees  of  the  proposed  settlement,  the 
defendant  intermarried  with  the  plaintiff,  but 
without  executing  the  settlement,  and  he  after- 
wards refused  to  do  so.  The  defendant  pleaded 
the  Statute  of  Frauds: — Held,  that  the  marriage 
of  the  defendant  with  the  plaintiff,  during  her 
father's  absence,  after  the  defendant's  settle- 
ment was  perfected,  and  after  his  promise  not 
to  marry  till  her  father's  return,  the  conceal- 
ment of  the  marriage  from  the  trustees,  and  the 
conduct  of  the  defendant  generally,  was  a 
fraud  upon  the  plaintiff,  and  that  the  plaintiff 
was  entitled  to  have  the  settlement  executed. 
The  Statute  of  Frauds  is  never  allowed  to  be 
made  the  means  of  fraud.  Hogan  v.  Hogan,  7 
S.C.B.  Eq.  p.  81. 

Settlement  in  Consideration  of  Marriage — Vol- 
untary Assignment.l — J.  C,  a  trader,  before  his 
marriage  with  his  second  wife,  executed  a  mar- 
riage settlement,  conveying  certain  lands  to 
trustees,  to  the  use  of  himself  and  heirs  until 
the  marriage,  and  after  the  solemnisation  there- 
of, to  his  own  use  for  life,  "or  until  he  should 
become  a  bankrupt  or  insolvent,  within  the 
meaning  of  any  law  for  the  relief  of,  or  relating 
to,  insolvent  debtors  or  bankrupts,  or  should 
attempt  to  alien  or  encumber  the  same,  or  any 
part  thereof,  or  should  do  or  suffer  to  be  done 
anything  whereby  the  same  would,  wholly  or 
partially,  by  his  act  or  default,  or  by  operation 
of  law  or  otherwise,  if  belonging  absolutely  to 
him,  become  vested  in  or  payable  to  any  other 
person;  and,  after  his  death,  or  the  termination 
i  his  lifetime  of  the  use  declared  in  his  favour 
y  the  happening  of  any  of  the  events  above- 
mentioned,  to  the  use  of  his  trustees,  upon 
certain  trusts  in  favour  of  his  wife  for  life,  for 
her  separate  use. "  And  there  were  subsequent 
limitations  declared  in  favour  ' '  of  all  and  every, 
or  such  one  or  more,  exclusively,  of  the  others 
or  other,  of  the  child  or  children,  or  remote 
issue  of  the  settlor  (who  had  a  power  of  appoint- 
ment)." The  settlor  had  three  children  by  his  for- 
mer marriage,  but  none  by  his  second  marriage. 
J.  C.  having  become  embarrassed  in  his  business 
transactions,  executed  an  assignment  of  all  his 
estate  to  trustees,  for  the  benefit  of  his  creditors. 
Decree  of  Primary  Judge  upheld  on  appeal,  dis- 
missing with  costs  bill  filed  by  trustees  of  assign- 


ment praying  that  the  trusts  of  the  settlement, 
so  far  as  it  affected  the  land,  so  as  aforesaid 
settled  by  J.  C.  for  the  separate  use  of  Mrs.  C. 
for  life,  and  afterwards  for  all  his  children,  or 
at  least  the  trust  in  favour  of  the  latter,  might 
be  declared  fraudulent  and  void  as  against  his 
creditors: — Held,  also,  that  J.  C,  by  making  the 
assignment,  did  not  become  a  bankrupt  or  insol- 
vent "within  the  meaning  of  any  law  for  the 
relief  of  or  relating  to  insolvent  debtors  or 
bankrupts ;"  and  that,  under  the  circumstances, 
the  provision  in  the  deed  of  settlement  relating 
to  insolvency  did  not  render  the  settlement 
void  against  the  trustees  of  the  assignment : — • 
Held,  also,  that  the  consideration  of  marriage  ex- 
tended to  the  limitations  in  favour  of  the  chil- 
dren of  J.  C.  by  his  former  marriage.  Held,  also, 
that  the  power  of  appointment  to  the  settlor 
was  good.  The  meaning  of  "  actual  insolvency" 
considered.  Wyld  v.  Caldwell,  9  S.C.R.  Eq. 
62. 

Undue  Inf,uence — Fraud. 1 — By  a  marriage 
settlement  made  in  1851,  and  a  subsequent 
post-nuptial  settlement,  of  both  of  which  D. 
and  Du  M.  were  made  trustees,  J.  E.  B.,  the 
wife,  had  an  absolute  power  of  appointment 
over  the  whole  property,  by  writing  or  will, 
with  a  trust,  in  default  of  appointment,  for  her 
children.  In  1862-3,  sundry  dealings  with  the 
trust  property  took  place  with  J.  E.  B.'s  con- 
sent, a  portion  being  applied  in  payment  of  the 
debts  of  B.  B.,  J.  E.  B.'s  husband,  who  was 
seriously  embarrassed.  In  1865,  E.  B.'s  em- 
barrassments increasing,  J.  E.  B.,  being  in 
great  distress  of  mind,  applied  to  her  trustees 
for  more  money.  On  their  refusal,  she  sent 
for  H. ,  R.  B.  's  solicitor  (not  hitherto  acting  in 
such  capacity  for  J.  E.  B.),  who,  after  applying 
to  D.  to  advance  money  to  J.  E.  B.,  and  being 
refused,  on  perusal  of  the  settlements,  advanced 
her  between  £400  and  £500,  receiving  from  her 
a  promissory  note  and  an  order  on  her  trustees, 
in  effect,  an  appointment  for  £700,  the  differ- 
ence being  the  amount  of  H.'s  costs,  due  some 
time  before  from  R.  B.,  for  which  H.  stipu- 
lated in  making  the  advance.  Three  further 
loans,  amounting  to  £1600,  were  made  in  a 
similar  manner  by  H.  to  J.  E.  B.  within  the 
ensuing  five  months,  large  sums  being  deducted 
for  interest  and  commission.  In  March,  1866, 
J.  E.  B.  assigned  by  deed  her  whole  trust  pro- 
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perty,  valued  at  £4200,  to  H.,  H.  executing  a 
deed  declaring  a  trust  of  the  residue  as  J.  E.  B. 
should  appoint,  after  deducting  £1600  and  costs 
already  due,  or  to  grow  due,  from  J.  E.  B.  or 
R.  B.,  or  to  be  incurred  in  the  contemplated 
suit,  or  in  recovery  of  the  trust  property.  H. 
and  J.  E.  B.  (by  H.'s  son,  her  next  friend,  who 
so  acted  on  the  refusal  of  friends  to  whom 
J.  E.  B.  had  applied)  filed  a  bill  on  20th  April, 
1866,  against  D.,  Du  M.,  and  R.  B.  for  a  trans- 
fer of  the  trust  property  and  an  account.  In 
January,  1867,  a  decree  was  made,  ordering  an 
inquiry  as  to  transactions  between  H.  and 
J.  E.  B.  In  June,  1867,  while  the  inquiry  was 
pending,  J.  E.  B.  died.  On  the  inquiry,  H. 
proved  the  payment  of  the  advances,  but  pro- 
duced no  vouchers  beyond  J.  E.  B.'s  acknow- 
ledgments. J.  E.  B.  did  not  dispute  the  pay- 
ments, but  was  imable  to  prove  the  exact 
amounts.  In  December,  1869,  Hargrave  J. 
made  a  decree  on  further  directions  dismissing 
the  bill,  with  costs:— Held,  on  appeal,  by 
Stephen  C.J.  and  Faucett  J.,  that  H.  was 
entitled  to  a  decree  for  an  account;  by  Har- 
grave J.,  that  the  appeal  should  be  dismissed, 
with  costs,  without  prejudice  to  any  future 
proceedings  by  H.  Per  Stephen  C.  J.,  that  H. 
was  entitled  to  be  repaid  his  actual  advances, 
with  S  per  cent,  interest,  the  conveyance  and 
trust  deed  standing  as  security  to  him  to  that 
extent;  and  beyond  that,  after  deducting  such 
costs  as  H.  should  reasonably  incur,  or  have 
incurred,  in  the  execution  or  for  the  purposes 
of  the  trust  for  the  benefit  of  J.  E.  B.'s  per- 
sonal representative.  Per  Faucett  J.,  the 
trustees  were  not  justified  in  opposing  the  bill 
after  the  production  of  the  declaration  of  trust, 
and  that  H.  ought  to  pay  all  the  costs  in  the 
Master's  office  to  the  time  of  such  production. 
Hellyer  v.  Druitt,  10  S.C.R.  Eq.  15. 


III.  JuDiciAii  Separation  and  Divorce. 

(a)  Jurisdiction  and  Power  of  Court. 
Divorce — Hearing  in  earner  A.']  —  A  suit  for 
divorce  may  be  heard  in  eamerd.    Harrison  v. 
Harrison,  2  N.S.W.  L.R.  Div.  1. 

Refusal  of  Decree  in  Undefended  Suits— Con- 
duct  of  Bespondent.]  —  Suit  for  divorce  on 
the  ground  of  wife's  adultery.    Petitioner  had 


had  unlawful  intercourse  with  his  wife  before 
marriage.  He  swore  he  was  frightened  by 
threats  of  personal  violence  into  marrying  her. 
He  left  her  immediately  after  the  marriage 
ceremony  on  account  of  hearing  a  rumour  that 
she  had  previously  had  intercourse  with  two 
half-castes.  He  did  not,  however,  inform  her  of 
the  rumour,  and  he  never  afterwards  cohabited 
with  her : — Held,  that  on  these  facts  petitioner 
was  not  entitled  to  a  decree  nisi.  Oreen  v.  Oreen, 
2N.S.W.  L.R.  Div.  2. 

Undefended  Petition  of  Husband — Bigamy — 
Adultery.] — The  Court  refused  a  decree  and  dis- 
missed a  petition  for  a  dissolution  of  marriage, 
when  it  appeared  that  the  petitioner  had  lived 
and  was  living  in  adultery  with  a  woman  with 
whom  he  had  contracted  a  bigamous  marriage 
for  which  he  had  been  tried  and  convicted. 
Jastour  V.  Jastour  and  Weston,  31  L.J.,  P.  D. 
&  A.  66,  and  Clarke  v.  Clarke,  34  L.J.,  P.  D.  & 
A.  94 followed.  Dobinson  v.  Dobinson,  1  N.S.W. 
L.R.  Div.  15. 

Domicil — Absent  Female  Petitioner — Juris- 
diction.]— A  marriage  was  solemnised  at  Hong 
Kong.  The  respondent  afterwards  deserted 
the  petitioner  and  came  to  live  in  this  colony, 
where  he  acquired  a  domicil.  The  wife,  a 
resident  in  Shanghai,  presented  a  petition  for  a 
divorce,  on  the  grounds  of  desertion  and  adul- 
tery : — Held,  that  as  the  domicil  of  the  wife  is 
the  domicil  of  the  husband,  the  wife  has  a  right 
to  institute  proceedings  for  divorce  at  the  court 
of  her  husband's  domicil.  Hallcet  v.  Halket, 
1  N.S.W.  L.R.  Div.  12. 


(5)  Procedure,  Practice  and  Pleadings. 

Service  of  Petition  and  Citation.] — Where  the 
respondent  cannot  be  found.  Court  will  order 
petition  and  citation  to  be  advertised,  and  if  no 
appearance  is  entered  within  a  reasonable  time, 
will  dispense  with  service.  Nixon  v.  Nixon,  2 
S.C.R.  N.S.  Div.  3. 

Substituted  Service.] — The  Court  will  grant  an 
order  for  svibstituted  service  of  citation  and 
petition  on  the  brother  of  a  respondent,  who  is 
in  Fiji,  upon  proof  of  a  power  of  attorney  from 
the  respondent  to  such  brother,  authorising  him 
to  accept  service  of  proceedings.  Bucknell  v. 
Buchnell,  1  S.C.R.  N.S.  Div.  20. 
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Amendment — Addition  of  Co-respondent.] — On 
a  motion  after  petition  filed  to  add  a  co-respon- 
dent : — Held,  the  charges  must  be  specific. 
A  general  statement  of  acts  of  adultery  not 
sufficient.  Dihhs  v.  DiVbs,  2  S.C.R.  N.S.  Div.  4. 

Trial  of  Issues  —  "  Crudty"  —  Praciece.]  — 
"  Cruelty"  in  the  proviso  to  s.  27  of  the  Matri- 
monial Causes  Act  means  cruelty  conducing  to 
the  adultery  of  the  respondent.  An  issue  of 
adultery  having  been  settled  for  trial  before  a 
jury,  an  application  was  made  on  behalf  of  the 
respondent  to  add  the  following  issues — 1,  a 
counter  charge  of  adultery ;  2,  condonation  by 
the  petitioner  of  the  adultery  charged  against 
the  respondent ;  3,  cruelty  on  the  part  of  the 
petitioner ;  and  4,  such  wilful  neglect  or  mis- 
conduct on  the  part  of  the  petitioner  as  con- 
duced to  the  adultery  charged  by  him : — Held, 
that  issues  1  and  2  ought  to  be  tried  by  a  jury ; 
that,  as  to  issue  3,  two  sets  of  issues,  forming 
one  record,  should  be  prepared,  one  (to  be  tried 
by  a  jury)  whether  the  petitioner  had  or  had 
not  been  guilty  of  cruelty  towards  the  respon- 
dent, the  other  (to  be  decided  by  the  Court 
without  the  jury)  whether  there  had  been  such 
cruelty  as  had  conduced  to  the  adultery  charged ; 
and  that  issue  4  ought  to  be  decided  by  the 
Court  alone.  Horwitz  v.  Horwitz,  4  N.S.W. 
L.B.  Div.  1. 

Striking  Jury.]  —  Under  the  6th  section  of 
the  Matrimonial  Causes  Act  "a  special 
or  common  jury"  must  be  construed  to 
mean  a  jury  of  twelve  persons.  Striking 
a  jury  from  a  list  of  more  or  less  than 
twice  the  number  of  jurors  required  is  contrary 
to  the  provisions  of  the  Jury  Act  (11  Vict.  No. 
20).     Teas  v.  Teas,  14  S.C.R.  61. 

Verdict  of  majority,  by  consent.] — The  trial 
of  an  issue  of  fact  under  the  Divorce  Act  is  a 
civil  trial,  and  a  verdict  by  a  majority  of  the 
jury  taken  by  consent,  is  a  valid  verdict. 
Sims  V.  Sims  (No.  1),  1  S.C.R.  N.S.  Div.  1. 

Mode  of  Appeal.] — Where  a  decree  has  been 
made,  the  mode  of  procedure  is  by  petition  of 
appeal  as  in  Equity,  and  not  by  rule  nisi  as  at 
Common  Law.  Fattorini  v.  Fattorini  (No.  4), 
1  N.S.W.  L.R.  Div.  10. 


Eight  oj  Appeal  to  Privy  Council — Security 
for  Costs  of  Appeal.] — The  Court  will  grant 
leave  to  a  wife,  respondent  to  her  husband's 
petition  for  a  dissolution  of  marriage,  to  appeal 
to  the  Privy  Council  against  an  order  made  by 
the  Full  Court  of  Appeal  in  New  South  Wales 
discharging  a  rule  nisi  for  a  new  trial, 
and  by  the  same  order  granting  a  decree 
nisi  for  a  dissolution  of  the  marriage, 
but  will  refuse  to  make  an  order  compelling 
the  wife  to  find  security  for  the  costs  of 
such  appeal.  As  to  suspending  the  decree  nisi, 
or  carrying  it  into  execution  while  the  appeal 
to  the  Privy  Council  is  pending,  the  Court  will 
make  no  order  either  way.  Sims  v.  Sims  (No.  2), 
1  S.C.R.  N.S.  Div.  5. 

Decree  Absolute — Leave  to  Appeal] — The  Full 
Court  will  make  a  Decree  nisi  for  dissolution  of 
marriage  absolute,  although  leave  to  appeal  to 
the  Privy  Council  has  been  granted.  Sim.s  v. 
Sims  (No.  5),  1  S.C.R.  N.S.  Div.  26. 

Decree  Absolute — Nullity — MatrimonialCauses 
Act,  s.  28 — Practice.] — A  petitioner  for  a  decree 
of  nullity  having  established  her  case,  she  was 
held  entitled  to  a  decree  absolute  in  the  first 
instance.  S.  falsely  called  S.  v.  S.,  4  N.S.W. 
L.R.  Div.  5. 


(c)  Evidence. 

Desertion — Adultery.] — Where  a  husband 
went  to  Fiji  and  the  wife  followed  and  tried  to 
induce  him  to  live  with  her  but  he  refused  : — 
Held,  desertion  in  law.  Jones  v.  Jones,  1  S.C.R. 
N.S.  Div.  9. 

Wife's  Petition  —  Adultery — Desertion  and 
Cruelty.]  —  Crane  v.  Ci-ane,  1  S.C.R.  N.S. 
Div.  10. 

Husband's  Petition — Adultery  of  Wife.] — 
Mulcahy  v.  Muleahy,  1  S.C.R.  N.S.  Div.  12. 

Jury  Case — Adultery — Wiljul  Neglect  and 
Misconduct  conducing  to  Adultery —  Willing  con- 
sent of  Woman — Drunkenness.] — Crispin  v. 
Crispin,  1  S.C.R.  N.S.  Div.  13. 

{d)  Costs. 

Limited  to  Money  paid  into  Court.] — Where  a, 
husband  has,  under  an  order  of  the  Court,  paid. 
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a  sum  of  money  into  court  [as  security  for  the 
costs  of  the  wife,  the  Court  will  only  allow  such 
costs  to  be  taxed  and  paid  within  the  limits  of 
such  sum.  Sims  v.  Sims  (No.  1),  1  S.C.R.  N.S. 
Div.  1. 

Attachment.] — A  writ  of  attachment  for  non- 
payment of  costs  cannot  be  granted  in  the 
Divorce  jurisdiction.  By  sec.  42  of  the  Divorce 
Act  (26  Vict.  No.  9)  it  is  clear  that  the  practice 
in  force  in  the  Equity  jurisdiction  of  the  Court 
has  to  be  followed  in  the  Divorce  jurisdiction, 
unless  otherwise  specified.  A  writ  of  attachment 
for  non-payment  of  money  can  only  issue  in 
certain  cases  in  Equity  and  not  for  non-payment 
of  costs.  Breden  v.  Breden,  N.S.W.  L.R. 
Div.  9. 

Costa  of  Wife's  Defence.] — On  an  application 
made  at  the  trial  and  before  the  verdict  the 
Court  will  order  the  balance  of  costs  taxed  to 
trial,  after  deducting  such  sum  as  may  have  been 
paid  into  Court  to  the  credit  of  the  costs  of  the 
wife's  defence,  to  be  paid  by  the  husband. 
Grigpin  v.  Crispin,  1  S.C.R.  N.S.  Div.  18. 

Costs  of  Wife's  Defenceto  a  Suit.] — The  Court 
will  order  the  husband  to  pay  a  sum  of  money 
into  Court  towards  the  defence  of  his  wife  to  a 
suit  for  dissolution  of  marriage.  Clifton  v. 
ClifUm,  1  S.C.R.  N.S.  Div.  19. 


(c)  Alimony  and  Maintenance. 

Order  Jor  Permanent  Alimony  and  Mainten- 
ance incorporated  in  Decree  Absolute — 36  Vict. 
No.  9,  88.  29,  33.] — Buchanan  v.  Buchanan,  1 
S.C.R.  N.S.  Div.  7. 

Alimony  pendente  lite.] — The  wife's  earnings 
were  not  suiHcient  to  exempt  the  husband  from 
contributing  to  her  support.  Or6nn  v.  OrOnn, 
1  S.C.R.  N.S.  Div.  8. 

Alimony  pendente  lite.]— The  Court  will  order 
the  payment  of  alimony  pendente  lite  to  date 
from  service  of  citation  in  the  suit.  Clifton  v. 
Clifton,  1  S.C.R.  N.S.  Div.  21. 

Permanent  Alimony.] — The  Court  will  order 
the  husband  to  pay  permanent  alimony  where 
leave  to  appeal  to  the  Privy  Council  has  been 
granted  to  the  wife,  although  the  wife  brought 


no  property  to  the  husband,  and  the  verdict  on 
the  trial  was  against  her  on  all  the  issues.  Sims 
v.  Sims  (No.  3),  1  S.C.R.  N.S.  Div.  22. 

The  Full  Court  will  grant  a  rule  nisi  to  set 
aside  an  order  for  payment  of  alimony.  Sims  v. 
Sim^  (No.  4),  1  S.C.R.  N.S.  Div.  25. 

(/)  Access  to  Children. 

Security  by  Mother.] — Petition  under  18  Vict. 
No.  1  by  wife  separated  from  her  husband,  for 
access  to  her  eldest  child,  aged  seven  years, 
and  for  the  custody  of  the  others,  having  been 
dismissed  by  the  Primary  Judge  : — Held,  on 
appeal  (Hargrave  J.  dissentienle),  that  the  two 
elder  children  should  remain  in  the  custody  of 
the  father  with  liberty  of  access  to  the  mother; 
and  that  the  two  younger  children  should  be 
delivered  to  the  mother  with  similar  liberty  of 
access  on  the  part  of  the  father.  The  mother 
before  receiving  the  two  younger  children  to 
give  security  that  they  should  be  properly 
maintained  and  educated,  and  the  delivery  to 
her  to  be  on  the  express  condition  that  she 
should  reside  elsewhere  than  at  her  step- 
father's. Ex  parte  Richardson,  12  S.C.R. 
Eq.  99. 

IV.  Restitution  or  Conjugai,  Rights. 

Expenses — General  Principles.] — The  Court 
will  make  an  order  for  the  husband,  who  is 
petitioning  for  restitution  of  conjugal  rights,  to 
pay  money  into  court  towards  the  expenses  of 
the  wife  in  her  defence  to  the  suit.  This  suit  is 
entirely  dififerent  from  a  suit  for  divorce,  and 
is  founded  on  totally  diflferent  principles.  Fat- 
torini  v.  Fattorini(lSo.  1),  1  S.C.R.  N.S.  Div.  28. 

The  Wife's  Father  cannot  be  m,ade  a  Go-respon- 
dent.]— C,  the  father  of  P.  P.,  respondent  to 
the  petition  of  her  husband  E.  P.  for  a  restitu- 
tion of  conjugal  rights,  wag  cited  to  appear 
and  answer  such  petition.  C.  appeared  and 
answered.  An  application  was  then  made  to 
the  Judge  of  the  Divorce  Court  for  leave  to 
amend  the  pleadings  by  making  C.  a  party  as 
co-respondent,  which  was  granted  :— Held,  on 
appeal,  by  Martin  C.J.  and  Faucett  J.  (Har- 
grave J.  dissentienle),  that  C.  could  not  be 
joined  as  a  co-respondent.  Fattorini  v.  Faitorini 
(No.  2),  1  S.C.R.  N.S.  Div.  30. 
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Trial  hy  Jury — Power  to  vary  Order.]— The 
Court  will  not  vary  an  order  whereby  the  issues 
are  ordered  to  be  tried  by  a  common  jury: 
so  that  the  case  shall  be  tried  by  special  jury. 
Per  Manning  J.,  a  common  jury  is  not  the 
proper  tribunal  to  try  a  question  of  this  delicacy. 
Fattorini  v.  Fattorini  (No.  3),  2  S.C.R.  N.S. 
Div,  1. 


V.  Protection  Orders. 

(a)  The  Making  of  the  Order. 

See.  4 — "Direct"  Evidence  of  Marriage — Pre- 
sumption that  foreign  Marriage  estahUshed  de 
facto  is  valid  de  jure — Evidence  of  Deser- 
tion.]— In  a  proceeding  under  the  Deserted 
Wives  Act  (4  Vict.  No.  5)  against  the  husband 
for  maintenance,  it  was  proved  that  the 
ceremony  of  marriage  was  performed  in  the 
United  States  in  a  church,  and  by  one  habited 
as  a  priest ;  that  words  significant  of  the  inten- 
tion of  the  parties  were  used  on  that  occasion; 
that  this  ceremony  was  followed  by  cohabitation 
for  some  years,  and  that  the  parties  were 
reputed  to  be  man  and  wife  by  some  of  the 
witnesses; — Held,  that  this  was  "direct"  evi- 
dence within  the  meaning  of  sec.  4  of  the  Act  of 
a  marriage  between  the  parties.  And  that  a 
presumption  arose  that  the  marriage  thus  estab- 
lished de  facto  was  a  marriage  dejure,  and  valid 
by  the  law  of  the  United  States ;  and  that  the 
onus  of  proving  the  contrary  lay  on  the  other 
side.  The  evidence  of  desertion  was  to  the 
effect  that  the  husband  left  his  wife  with  her 
consent  in  New  Orleans,  and  went  to  California, 
and  that  he  afterwards  came  to  Sydney.  She 
followed  him  to  Sydney,  but  he  refused  to 
recognise  her  as  his  wife,  and  repudiated  any 
claim  upon  him  for  her  maintenance  and  support, 
and  left  her  without  means  of  support : — Held, 
sufBcient  evidence  of  desertion.  Ex  parte  Siger- 
son,  1  S.C.R.  30. 

Defendantcompetent  Witness — Pormof  Warrant 
—11  &  12  Vic.  c.  43,  ss.  7  and  35.]— The  defend- 
ant in  a  proceeding  under  the  Deserted  Wives 
Act  (4  Vict.  No.  5)  instituted  against  him 
before  justices  for  refusing  to  contribute  to  the 
support  of  his  illegitimate  child,  is  a  competent 
witness;  and  he  maybe  committed  under  sec.  7 


of  the  Act  11  &  12  Vict.  c.  43,  for  contempt  in 
refusing  to  answer  a  question  as  to  the  paternity 
of  the  child.  The  exception  in  sec.  35  of  11  & 
12  Vict.  c.  43,  of  complaints,  Sec,  in  matters  of 
bastardy,  does  not  include  proceedings  under 
the  Deserted  Wives  Act;  and  it  will  be  suffi- 
cient if  the  warrant  of  commitment  follow  the 
form  given  in  the  first-mentioned  Act,  although 
at  Common  Law  the  warrant  would  have  been 
bad.     In  re  Carroll,  1  S.C.R.  306. 

Order  under  22  Vict.  No.  6,  «.  4-— Married 
Woman's  Right  to  Sue.]— A  feme  covert  who 
has  obtained  a  protection  order  under  22  Vict. 
No.  6,  s.  4,  is  entitled  to  sue  in  respect  of  per- 
sonal property  acquired  by  her  after  such  order. 
Secus  in  respect  of  personal  property  belonging 
to  her  husband,  and  left  by  him  Ln  her  posses- 
sion, and  for  which  a  demand  had  been  made 
upon  the  defendant  by  the  husband.  Clark  v. 
Hart,  5  S.C.R.  252. 

Sec.  8 — Corroboration.]— Sec.  8  of  theDeserted 
Wives  Act  (4  Vict.  No.  5),  which  regulates  the 
granting  of  maintenance  orders  for  the  support 
of  illegitimate  children,  provides  that  "no  man 
shall  be  taken  to  be  the  father  of  any  illegiti- 
mate child  upon  the  oath  of  the  mother  only." 
On  application  to  magistrates  for  a  mainten- 
ance order,  the  mother  of  the  illegitimate  child 
proved  its  paternity.  The  only  other  witness 
called  proved  that  the  reputed  father  had  paid 
moneys  under  a  former  order  in  respect  of  the 
same  child.  The  order  having  been  made:  — 
Held,  on  motion  for  prohibition  (per  Hargrave 
and  Faucett  JJ.,  Martin  C.J.  dissentiente),  that 
the  order  was  right.  The  corroboration  was 
sufficient.  Any  circumstance  which  tends  to 
raise  a  fair  presumption  that  the  woman  is 
speaking  the  truth  is  sufficient  corroboration. 
Ex  parte  Rowan,  Knox  321. 

Sec.  7 — Desertion  of  Children — 22  Vict.  No. 
6,  ss.  6,  9.] — There  is  no  constructive  desertion 
of  children  under  these  Acts  as  there  is  of  a 
wife.  Therefore,  where  a  mother  removed  her 
children  from  the  house  of  a  drunken,  violent 
father,  who  oflfered  to  take  them  back,  it  was 
held  that  he  could  not  be  convicted  of  "leaving 
the  children  without  means  of  support."  Ex 
parte  Noble,  3  N.S.W.  L.R.  52. 
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(6)  Effect  of  Order  when  made. 

Contract  relating  to  Real  Estate.] — G.,a  married 
woman,  holding  a  protection  order  under  the 
Act  22  Vict.  No.  6,  s.  4,  levied  a  plaint  in  the 
District  Court  for  breach  of  a  warranty  of  title 
on  the  sale  of  the  lease,  license,  and  goodwill, 
furniture,  &c.,  of  a  public-house.  Objection 
was  taken  that  this  was  a  contract  relating  to 
real  estate  : — Held  (Hargrave  J.  dissentiente), 
that  G.  was  entitled  to  maintain  the  action  as 
the  contract  was  one  with  reference  to  personal 
property  within  the  meaning  of  sec.  4.  Oreen 
V.  Burrows,  1  S.C.R.  N.S.  186. 

Restitution  of  Money  paid  under  Bad  Order.] 
— An  order  was  made  for  the  payment  by  A.  to 
B.,  for  the  use  of  C,  of  a  certain  sum  weekly, 
under  the  Deserted  Wives  Act.  It  was  dis- 
obeyed for  several  weeks,  and,  upon  complaint 
of  B.,  A.  was  adjudged  to  go  to  gaol  until  the 
said  order  should  be  complied  with : — Held, 
that  the  second  order  was  bad  for  not  specifying 
the  amount  he  had  left  unpaid.  Upon  being 
arrested  under  the  second  order,  A.  paid  the 
amount  of  arrears  into  the  hands  of  the  clerk  at 
the  police  office,  under  protest,  who  paid  the 
money  to  B.  without  notice  of  the  protest.  B. 
having  paid  it  to  C. : — Held,  that  no  order  for 
restitution  could  be  made.  Ex  parte  Potter,  1 
S.C.R.  61. 


VI.  HnsBAHD's  Rights  and  Liabilities. 

Husband  of  Receiver.] — Husband  of  the  re- 
ceiver appointed  over  lands  not  allowed  to 
purchase  the  lands.  WatMns  v.  Lestrange,  2 
S.C.R.  Eq.  p.  85. 

Husba,nd's  Interest  in  Land  granted  hy  Crown 
to  Wife.] — A  husband  takes  a  freehold  interest 
during  the  joint  lives  of  himself  and  his  wife  in 
lands  granted  by  the  Crown  to  the  wife  after  her 
marriage,  in  consideration  of  money  paid  by  the 
husband ;  and  such  interest  can  be  seized  and 
sold  under  an  execution  against  the  husband 
under  ss.  78  and  79  of  the  District  Courts  Act. 
HinUe  v.  Schonbein,  4  S.C.R.  306. 

Autlioriiy  of  Wife  to  Pledge  Husband's  Credit 
—  Liability   of  Lunatic   Husband.] — Plaintiffs 


supplied  to  the  defendant's  wife  drapery  goods 
to  the  extent  of  £177  7s.  4d.,  which  sum  the 
defendant  paid.  Early  in  December,  1872,  the 
defendant  and  his  wife  being  in  the  plaintiffs 
shop  making  purchases,  the  defendant,  speaking 
to  one  of  the  assistants,  said  "  It's  all  right ; 
let  her  have  whatever  she  wants. "  Goods  were 
then  supplied  to  the  amount  of  £200  9s.  lOd. 
till  June.  In  that  month  the  defendant  was 
■taken  to  an  asylum  for  the  insane,  and  on  the 
18th  of  July  a  jury  found  that  the  defendant 
was  of  unsound  mind.  Other  goods  were  sup- 
plied to  the  amount  of  £198  8s.  lid.,  £70  worth 
being  supplied  after  the  18th  July.  A  verdict 
was  given  for  the  full  amount,  which  the  Court 
refused  to  disturb,  as  there  was  evidence  of  an 
express  order  by  the  defendant  to  give  his  wife 
credit,  which  order  was  in  force  till  the  18th 
July  (the  date  his  lunacy  was  established),  and 
the  goods  supplied  after  that  date  were  neces- 
saries. Per  Martin  C.J.  The  authority  of  a 
wife  to  pledge  her  husband's  credit,  as  his  agent, 
continues  until  the  lunacy  has  been  established 
by  inquisition.  Woodward  v.  York,  12  S.C.R. 
347. 

Right  of  Husband  to  Property  of  which  Wife 
at  Time  of  Marriage  is  Tenant  for  Life.] — Eject- 
ment against  tenant  of  P.'s  wife  by  purchaser 
from  P.'s  official  assignee  for  land  which  P.'s 
wife  at  the  time  of  her  marriage  with  P.  held  for 
an  estate  for  her  life :— Held,  that  P.  's  wife  need 
not  be  joiaed  as  a  co-plaintiff,  as  P.  by  his 
marriage  became  the  owner  of  the  property  for 
the  joint  lives  of  himself  and  his  wife,  and  he 
could  dispose  of  her  interest  during  such  joint 
lives  without  any  reference  to  her  at  all.  .^eio- 
man  v.  Jones,  2  N.S.W.  L.R.  287. 

Married  Women's  Property  Act — Liability  of 
Husband  for  Wife's  Breaches  of  Trust  before 
Marriage.] — In  a  suit  against  husband  and  wife 
for  breaches  of  trust  committed  by  the  wife 
before  marriage: — Held,  that  a  husband  is  liable 
for  such  breaches  of  trust.  Held,  also,  that 
sec.  12  of  the  Married  Women's  Property  Act 
(42  "Vict.  No.  11)  does  not  limit  such  liability  to 
the  extent  of  the  assets  he  received  on  the 
marriage.  Quaere,  whether  the  Act  applies  to 
suits  in  Equity.  Carter  v.  Sinclair,  3  N.S.W. 
L.R.  Eq.  6. 
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VII.  Wipe's  Property,  Rights,  and 
Liabilities. 

Marriage  with  Convict —  Voluntary  Settlement.  ] 
— A.  having  married  a  convict  while  undergoing 
sentence  of  transportation  for  felony,  during  the 
term  of  A.'s  sentence,  and  while  still  under 
coverture,  his  wife  purchased  real  property,  and 
conveyed  it  by  a  voluntary  deed  to  trustees  for 
her  children: — Held,  that  the  deed  was  void 
because  it  deprived  her  husband  of  the  rights 
which  he  had  acquired  by  marriage  over  his 
wife's  property,  and  which  were  only  suspended 
during  the  term  of  his  sentence,  and  that  the 
land  was  liable  to  be  seized  in  execution  by  a 
judgment  creditor  of  A.  Principles  upon  which 
a  married  woman  is  treated  as  a  feme  sole  con- 
sidered. Doe  d.  Clark  v.  Smithers,  1  S.C.R. 
App.  33. 

The  wife  of  a  convict  undergoing  sentence  of 
transportation  for  life  for  felony,  is  not  capable 
of  conveying  her  real  estate  as  a,  feme  sole  ;  and 
such  conveyance  is  void  and  will  give  no  title. 
Brown  v.  Tindall,  1  S.C.R.  App.  39. 

Action  against  Executor  for  Arrears  of  An- 
nuity— Plea — Marriage  of  Testator  with  Plaintiff.  ] 
— Declaration  against  an  executor  stated  a  cove- 
nant entered  into  by  the  testator  with  the 
plaintiff  dum  sola,  that  so  long  as  she  lived  and 
conformed  to  certain  conditions  the  plaintiflf 
should  receive  from  him  a,  certain  annuity, 
payable  half-yearly,  but  not  to  be  anticipated 
by  her ;  the  same  to  be  for  her  sole  and  separate 
use,  free  from  the  control,  &c.,  of  any  future 
husband ;  the  declaration  claimed  such  portion 
only  of  the  annuity  as  had  accrued  since  his 
(the  testator's)  death.  Plea,  that  after  the 
execution  of  the  deed  a  marriage,  according  to 
the  laws  of  New  South  Wales,  was  duly  had 
and  solemnized  between  the  testator  and  the 
plaintiff,  and  the  testator  and  the  plaintiff 
became  and  were  man  and  wife.  Held,  on 
demurrer,  bad.  Fitzgerald  v.  Fitzgerald,  6 
S.C.R.  155. 

On  appeal  to  the  Privy  Council: — Held, 
affirming  the  judgment  of  the  court  below,  that 
the  annuity  is  not  extinguished,  but  only  sus- 
pended by  the  marriage,  and  that  the  widow 
is  entitled  to  recover  arrears  accrued  subsequent 
to  the  death  of  her  husband.  Fitzgerald  v. 
Fitzgerald,  5  Moo.  P.C.  N.S.  180,  L.R.  2 
P.C.  83. 


Savings  of  Married  Woman's  Separate  Estate.] 
— To  an  action  on  the  money  counts,  it  was 
pleaded  on  equitable  grounds  that  the  moneys 
sued  for  were  the  savings  of  the  separate  estate 
of  plaintiff's  late  wife,  deposited  in  her  lite  time 
by  her  trustees  in  the  defendants'  bank,  to  be 
operated  upon  by  her,  by  cheques,  orders,  and 
promissory  notes,  and  so  remained  at  the  time 
of  her  death ;  that  she  made  a  promissory  note 
for  the  moneys  sued  for,  which  was  endorsed  to 
the  bank,  and  discounted  by  them;  and  that 
the  amount  due  upon  the  note  (which  was  made 
payable  at  the  bank),  was  not  paid  before  the 
commencement  of  the  suit ;  that  the  plaintiff's 
wife  having  the  power  of  appointing  her  separate 
estate  by  will,  made  her  will,  appointing  certain 
persons  (not  including  her  husband)  her  exe- 
cutors, and  that  he  took  no  interest  under  the 
same : — Held,  a  good  equitable  plea.  Replica- 
tion that  the  promissory  note  was  made  without 
the  plaintiff's  knowledge  or  consent: — Held,  bad. 
This  was  a  disposition  of  her  separate  estate, 
which  she  had  power  to  make.  The  moneys 
never  were  the  plaintiff's,  and  he  had  no  right 
to  know  how  she  disposed  of  them  ;  nor  was 
his  consent  necessary  to  the  validity  of  such 
disposition.  Nicholson  v.  A.  J.  S.  Bank,  10 
S.C.R.  327. 

Loans  to  Wife  Managing  Husband's  Business 
— Charge  upon  her  Separate  Estate.] — BUI 
by  G.  against  J.  M.  and  A.  M.  (wife 
of  J.  M.)  praying — 1st,  an  account  of  the 
moneys  alleged  to  have  been  advanced  by 
G.  to  A.  M.,  while  managing  her  husband's 
business  under  a  power-of-attorney  executed 
by  him,  and  alleged  to  be  secured  by 
promissory  note  signed  with  A.  M.'s  mark; 
2nd,  that  certain  real  property— conveyed  by 
J.  M.  to  6.  (before  the  making  of  such  promis- 
sory notes,  but  after  some  of  the  advances 
alleged  to  be  the  consideration  therefor)  to  such 
uses  as  A.  M.  should,  by  deed  or  will,  appoint, 
in  default  of  appointment,  to  the  use  of  G.  and 
his  heirs  in  trust  for  A.  M.'s  separate  estate 
for  her  life,  and  after  her  death  to  the  use  of 
her  heirs  and  assigns  —  might  be  declared 
charged  with  the  amount  to  be  found  due  on 
the  said  promissory  notes;  3rd,  that  A.  M. 
might  be  decreed  to  execute  a  legal  mortgage 
of  such  real  property  to  secure  such  amount 
with  interest.     Dismissed,  with  costs,  by  Har- 
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grave  P.J.  on  denial  by  A.  M.,  in  her  answer 
and  in  evidence,  of  advance  of  moneys  by  G., 
and  on  evidence  generally: — Held,  on  appeal 
(by  Stephen  C.J.  and  Cheeke  J.),  that  the  evi- 
dence was  satisfactory  in  support  of  the  bill, 
and  that  plaintiflf  was  entitled  to  a  decree,  with 
all  costs,  for  an  account,  and  for  payment  of 
the  amount  to  be  found  due  out  of  the  rents 
and  profits  of  A.  M.'s  life  estate  (only);  A.  M. 
to  execute  a  mortgage.  Hargrave  P.J.  (diss.) 
holding  to  the  decision  appealed  against,  but 
expressing  his  wUlingness  to  suspend  judgment 
on  the  appeal  for  six  months,  with  liberty  to 
plaintiff  to  bring  an  aotion-at-law  against  defen- 
dants, or  either  of  them,  on  all  or  any  of  the 
promissory  notes,  A.  M.  to  be  restrained  from 
pleading  coverture.  In  default  of  plaintiffs 
bringing  an  action,  defendants  to  have  liberty 
to  proceed  in  detinue  for  the  deeds  of  the  real 
property,  or  otherwise,  against  plaintiflf.  Gal- 
loway V.  Mobhs,  11  S.C.R.  Eq.  36. 

Scde  of  Property  by  Married  Woman — 
Priority  of  Registration.^ — A  married  woman 
sold,  at  auction,  property  of  which  she  was 
seized  in  fee,  but  not  settled  to  her  separate  use, 
but  before  the  completion  of  the  purchase  she 
sold  the  same  property  to  others,  who,  though 
having  notice  of  the  previous  sale,  obtained  from 
her  a  conveyance,  with  the  statutory  acknow- 
ledgment, and  registered  it  before  the  registra- 
tion of  the  first  contract  of  sale.  In  a  suit  by 
the  first  purchasers  for  the  specific  performance 
of  their  contract  and  praying  also  that  the 
latter  purchasers  should  be  declared  trustees 
for  them,  the  bill  was  dismissed  with  costs. 
Fitzpatrick  v.  Barker,  12  S.C.R.  Eq.  83. 

Claim  by  Married  Woman  in  Interpleader 
Issue.] — An  interpleader  issue  was  directed  to 
determine  whether  the  goods  seized  were  the 
property  of  one  M.  L.  the  wife  of  the  defendant, 
and  M.  L.  was  made  the  claimant.  It  appeared 
at  the  trial  before  a  District  Court  Judge,  that 
the  property  was  the  subject  of  a  settlement 
made  by  the  defendant  in  the  action  in  favour 
of  his  wife  M.  L.,  or  was  acquired  by  M.  L.  out 
of  her  savings  from  a  business  carried  on  by  her 
in  her  own  name  with  moneys  derived  from  the 
settlement.  It  was  urged  that  being  a  married 
woman,  M.  L.  could  not  succeed  in  the  issue, 
and  also  that  her  trustee  named  in  the  settlement 


was  the  proper  party  to  have  sued.  The  District 
Court  Judge  held  that  the  claimant  was  entitled 
to  a  verdict : — Held,  upon  motion  for  a  Rule 
nisi  for  a  new  trial,  that  the  District  Court 
Judge  was  right.  Duncan  u.  Cashin,  L.R.  10 
C.P.  5,  followed.  Oourlayv.  Lindsay,  2  S.C.R. 
N.S.  278. 

Savings  Bank  Deposit  —  Shares  in  Building 
Society  —  Name  of  Account.'] — Mrs.  C,  a 
widow,  opened  an  account  at  the  Savings 
Bank,  and  held  shares  in  a  Building 
Society.  After  her  marriage  to  R.  she  did 
not  change  the  name  of  her  account,  or 
of  the  shares.  She  increased  the  account  out  of 
her  o"wn  earnings,  and  out  of  the  sale  of  the 
shares.  Her  husband  became  insolvent,  and, 
under  consent,  his  official  assignee  obtained  and 
held  the  money  subject  to  the  result  of  an  action 
for  its  recovery  to  be  brought  against  him  by 
Mrs.  B.: — Held,  that  the  onus  of  proof  that  the 
money  was,  in  fact,  the  husband's,  lay  upon  the 
official  assignee.  Held,  that  under  the  consent 
the  ofl&cial  assignee  could  not  raise  the  point 
that  the  account  and  shares  should  have  been  in 
the  name  of  Mrs.  R.  Semble,  that,  in  any 
case,  it  was  immaterial  in  what  name  such 
account  or  shares  stood.  Held,  also,  that  the 
statements  of  the  husband  were  not  admissible 
as  against  the  wife.  Ryan  v.  Lloyd,  2  N.S.W. 
L.R.  137. 

Right  to  Dower.] — See  Dower. 


IDENTITY— fe  Evidence— Criminal  Law. 


ILLEGAL  AGREEMENT. 

Plea  of.]— Campbell  v.   Whyte,  2  S.C.R.  94. 
— See  Bills  of  Exchange— Coniract. 


ILLEGALLY  USING-,See  Criminal  Law. 


ILLUSORY  APPOINTMENTS. 

Statute.]— n  Geo.  IV.  &  1  Will.  IV.  o.  46 
adopted  by  5  Will.  IV.  No.  8. 
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IMPORTED   STOCK  ACTS-,See  Animals- 
Diseases. 


IMPOUNDING. 
I.  Under  19  Vict.  No.  36. 

II.  Under  29  Vict.  No.  2. 

Statutes.}— 19  Vict.  N^o.  36. 
29  Vict.  N'o.  2. 
32  Vict.  No.  11. 
42  Vict.  N'o.  23. 
45  Vict.  No.  13. 

I.  Under  19  Vict.  No.  36. 

Sees.  10  a7id  32— Excessive  Damages— No  Rates 
Assessed.] — Where  justices  have  not  assessed, 
under  sec.  10  of  the  Impounding  Act  (19 
Vict.  No.  36),  the  ordinary  rates  of  damage 
which  the  party  impounding  may  demand,  they 
have  no  jurisdiction  under  sec.  28  to  inquire 
into  any  complaint  with  reference  to  excessive 
damages.  Where  the  animal  impounded  is  a 
bull,  the  party  impounding  may,  by  sec.  32, 
demand  any  sum  not  exceeding  £5,  and  justices 
have  not,  under  any  circumstances,  power  to 
review  a  charge  made  by  virtue  of  this  section. 
A  prohibition  was  granted  against  a  conviction 
of  the  applicant  for  having  impounded  a  bull 
and  claimed  excessive  damages.  The  damage 
claimed  was  £5.  {Note.— Sec.  31  of  29  Vict.  No. 
2  is  similar  to  sec.  32  of  19  Vict.  No.  36).  Ex 
parte  Mutton,  1  S.C.R.  10. 

Sec.  10 — Sustenance  Fees.] — Apoundkeeper  is 
not  entitled  to  charge  the  owner  of  cattle  for 
sustenance  provided  for  his  cattle  impounded, 
where  the  justices  have  not  previously  fixed  the 
fees  to  be  charged  under  sec.  10  of  the  Impound- 
ing Act  (19  Vict.  No.  36).  Graham  v.  Fennell, 
1  S.C.R.  243. 

Sec.  10 — Fees  Illegally  Claimed — Money  Had 
and  Received.] — The  defendant  was  the  pound- 
keeper  of  the  P.  pound,  which  was  within  the 
district  of  Albury.  A  scale  of  fees  to  be 
charged  for  the  sustenance  of  cattle  impounded 
had  been  fixed  for  the  district  of  Albury  by 
the  justices  sitting  in  a  Court  of  Petty  Sessions 


nearest  to  the  place  where  the  P.  pound  was 
afterwards  erected,  but  before  its  erection,  A 
copy  of  the  fees  so  fixed  had  been  kept  at  the 
P.  pound.  The  plaintiff,  whose  cattle  had  been 
impounded,  paid,  without  protest,  sustenance 
fees  for  such  cattle,  according  to  the  scale  above 
mentioned,  to  the  defendant,  who  demanded  and 
received  the  same  for  the  release  of  such  cattle  : 
—  Held,  that  the  fees  could  not  be  legally 
claimed  for  sustenance,  and  that  as  the  money 
had  been  received  by  the  defendant  colore 
officii,  the  plaintiff  was  entitled  to  recover  it  in 
an  action  for  money  had  and  received.  Keogh  v. 
Styles,  2  S.C.R.  167. 

Sec.  Vi— Statutory  Penalty — Damages.] — The 
Impounding  Act,  19  Vict.  No.  36,  s.  12,  pro- 
vides that  all  cattle,  &c. ,  impounded  under  the 
provisions  of  the  Act,  shall  be  sent  to  the  public 
pound  nearest  the  land  where  the  same  were 
trespassing ;  and  that  if  any  owner,  &c.,  shall 
impound  any  cattle,  &c.,  in  any  pound  or  place 
not  authorised  by  the  Act,  he  shall,  upon  convic- 
tion, forfeit  and  pay  a  fine  not  exceeding  ten 
pounds  for  every  such  offence  : — Held,  that  the 
plaintiff,  whose  cattle  had  been  impounded  by 
the  defendant  in  a  pound  not  the  nearest  to  the 
land  where  they  were  trespassing,  was  entitled 
to  recover  for  special  and  particular  damages 
sustained  by  him  in  consequence  of  the  defen- 
dants' breach  of  the  enactment,  and  that  the  ten 
pounds  mentioned  in  the  Statute  was  not  in- 
tended to  form  a  compensation  for  the  injury. 
Keogh  v.  Lonng,  2  S.C.R.  156. 

Sec.  28 —  By  Married  Woman — Misdescrip- 
tion oJLand.] — The  defendant  was  convicted  be- 
fore justices,  under  sec.  28  of  the  Impounding 
Act  of  1855,  19  Vict.  No.  36  (repealed  by  29 
Vict.  No  2),  of  illegally  impounding.  The  land 
from  which  the  cattle  were  impounded  was 
situate  at  T. ,  and  was  conditionally  purchased 
by  the  defendant,  a  married  woman,  under  sec. 
13  of  the  Crown  Lands  Alienation  Act  of  1861 
(25  Vict.  No.  1).  The  detainer  lodged  with  the 
poundkeeper  was  signed  by  the  defendant  in  her 
own  name,  and  described  the  place  where  the 
cattle  were  seized  as  "my  land  at  P.": — Held, 
that  the  wrong  and  imperfect  description  in  the 
detainer  of  the  land  where  the  seizure  took 
place  did  not  render  the  impounding  illegal. 
But  held,  also,  that  the  impounding  was  illegal, 
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because  the  defendant,  being  a  married  woman, 
had  no  power  to  impound  in  her  own  right  and 
name.  And  a  prohibition  was  refused.  Ex  parte 
Main,  2  S.C.R.  108. 

Impounding  from  Reserve  by  Owner  o/Bun.l — 
A  proclamation  under  the  8th  section  of  the  Order 
of  Council  of  9th  March,  1847,  reserving  from 
sale  certain  land  being  within  the  described 
boundaries  of  a  run,  and  on  which  the  rent  and 
assessment  had  been  paid,  does  not  take  away 
the  right  of  the  occupant  to  impound  on  the 
said  reserve  under  the  Impounding  Act  of  1855, 
19  Vict.  No.  36  (repealed  by  29  Vict.  No.  2). 
Ex  parte  Bryant,  1  S.C.R.  121. 

II.  Under  29  Vict.  No.  2. 

Sec.  3 — Eeseidng  Cattle  is  not  an  Indictable 
Ojfence.'] — To  rescue  cattle  lawfully  seized  for 
the  purpose  of  impounding  is  not  an  indictable 
offence.  A  Court  of  Quarter  Sessions  is  not  a 
"competent  Court"  within  the  meaning  of  sec. 
33  of  the  Impounding  Act  of  1865,  29  Vict. 
No.  2.  (Note.— The  Amending  Act  32  Viet. 
No.  11  defines  the  words  "competent  Court"  to 
mean  "  any  two  or  more  justices  assembled  at  a 
Court  of  Petty  Sessions.")  R.  v.  Colwell,  7 
S.C.R.  404. 

Sec.  21  —  Information  —  Multifariousness  — 
Order  dismissing  Poundkeeper  —  Prohibition.] 
—  A  poundkeeper,  charged  in  a  single 
information  with  breaches  of  sec.  21  of 
the  Impounding  Act  of  1865  (29  Vict. 
No.  2),  in  having  failed,  on  several  suc- 
cessive months  to  furnish  transcripts  of  his 
pound-book,  was  found  guilty  of  not  complying 
with  the  terms  of  the  section,  by  a  bench  of 
justices,  and  ordered  to  be  removed  from  his 
office: — Held,  that  the  conviction,  being  for 
several  separate  offences  against  the  Act,  was 
bad  for  multifariousness.  Held,  also,  that  the 
order  dismissing  the  poundkeeper  was  bad, 
because  the  justices  were  not  "  assembled  for 
the  purpose,"  xmder  sec.  4  of  the  Impounding 
Act.  Held,  also,  that  a  prohibition  might  go, 
although  no  penalty  was  imposed.  En  parte 
Evenngham,  9  S.C.R.  250. 

Sec.  22 — Impounding  on  Sunday — Trespass  ab 
initio.] — Plaintiff  sued  defendant  in  a  District 


Court  for  taking  his  sheep  on  Saturday  night 
and  putting  them  in  the  Pound  on  Sunday,  The 
District  Court  Judge  non-suited  the  plaintiff  on 
the  ground  that  an  impounding  in  the  manner 
charged  was  lawful: — Held,  that  the  delivery  of 
cattle  to  the  poundkeeper  on  Sunday  was 
illegal: — Held  also,  that  the  taking  on  Saturday 
night  was  not  illegal.  Held,  further,  that  the 
unlawful  act  of  impounding  on  the  Sunday 
did  not  relate  back  and  make  the  prior 
taking  unlawful.  Croaker  v.  Crazier,  2  S,C.R. 
N.S.  35. 

Sees.  22,  23 — Omission  to  Feed.] — The  omis- 
sion by  the  person  impounding  cattle  to  feed 
them  does  not  make  him  a  trespasser  ab  initio. 
Wilson  V.  M'Bean,  7  S.C.R.  103. 

Sec.  23 — Cattle  kept  on  Stranger's  Ldnd — 
Insufficient  Notice.]  —  A.  impounded  sheep 
under  sec.  23,  and  fed  them  on  his  own 
land  during  the  day-time,  but  every  night 
removed  them  to  adjoining  land,  with  the  con- 
sent of  the  owner  of  such  land : — Held 
(Hargrave  J.  dissentiente),  that  each  removal 
was  a  trespass.  Per  Stephen  C.J.,  that  the 
removal  made  the  original  taking  a  trespass  ab 
initio : — Held,  also  (Hargrave  J.  dissentiente), 
that  a  notice  of  impounding,  which  did  not  set 
out  the  place  off  which  the  impounding  took 
place,  was  insufficient.  Came  v.  O'Leary,  S 
S.C.R.  146. 

Sees.  30  c&  39 — Omission  to  Travel  Sheep  at 
Required  Rate — Not  an  Offence  Punishable  Sum- 
marily.]— To  drive  sheep  less  than  six  miles  in 
twenty-four  hours,  through  Crown  lands  under 
lease  for  pastoral  purposes,  contrary  to  sec.  30, 
is  not  an  offence  punishable  summarily  under 
section  39  of  the  Act  (per  Martin  C.J.  and 
Hargrave  J;  Manning  J.  dissentiente).  Ex  parte 
GHffUhs,  1  S.C.R.  N.S..  101. 

Sec.  30. — Mode  of  Estimating  Distance  Tra- 
velled.]— In  estimating  the  distance  travelled, 
the  impounder  may  reckon  the  time  when  the 
sheep  were  travelling  over  the  land  of  other 
persons.  Sheep  are  bound  to  travel  on  Sundays  as 
well  as  week  days.  Melbourne  Banking  Co.  v; 
Brewer,  1  S.C.R.  N.S.  103  (in  notis). 
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Sec.  33 — Rescue — Illegality  of  Original  Sei- 
zure.']—The  illegality  of  the  impounding  is  a 
defence  to  a  charge  of  rescue  made  tinder  sec. 
33.  Ex  parte  Johnson,  B.M.H.  23rd  Sept. 
1876. 


33  <£•  39 — Rescue — Offence  Punishable 
Summarily.}— A  breach  of  sec.  33  by  rescuing 
sheep  seized  for  the  purpose  of  being  impounded 
is  an  offence  punishable  on  summary  conviction 
under  sec.  39  of  the  Act.  Ex  parte  Kellett, 
1  S.C.R.  N.S.  148. 

Sec.  33 — Rescue — Lawfulness  oj  Impounding  in 
Qv^tion.'] — On  a  prosecution  for  breach  of  s.33  by 
rescuing  animals  seized  for  the  purpose  of  being 
impounded,  evidence  was  given  on  behalf  of  the 
defendant  tending  to  show  that,  when  seized, 
the  animals  were  on  the  defendant's  own  land. 
The  justices,  holding  that  it  was  immaterial 
whether  the  animals  were  lawfully  impounded 
or  not,  convicted  the  defendant: — Held,  that 
the  conviction  was  wrong.  Ex  parte  Mair,  2 
S.C.R.  N.S.  216. 

Sec.  SZ.— Rescue — Original  Seizure  lUegal.] — 
At  trial  of  defendant  for  breach  of  sec.  33  by 
rescuing  his  sheep,  seized  for  the  purpose  of 
being  impounded,  the  justices  rejected  evidence 
to  show  that  the  land  where  the  sheep  had  been 
seized  belonged  to  the  defendant : — Held,  that 
the  evidence  ought  to  have  been  admitted.  Ex 
parte  Cassidy,  10  S.C.R.  180. 

Improper  State  of  Pound — Liability  of  Person 
Impounding.} — A  person  lawfully  impounding 
under  the  Act  29  Vict.  No.  2,  is  not  liable 
for  the  improper  state  of  the  pound.  (Per 
Martin  C.J.  and  Faucett  J.;  Hargrave  J, 
dissentiente.)  A  declaration  alleged  that  the 
defendant  seized  and  took  certain  sheep  of 
the  plaintiff,  and  impounded  them  in  a 
yard,  unfit  and  injproper  for  such  purpose : 
— Held  (per  Martin  C.J.  and  Faucett  J.j 
Hargrave  J.  dissentiente),  that  a  plea  justify- 
ing the  seizing  and  taking  under  the  Im- 
pounding Act  was  a.  sufficient  answer  to 
the  whole  declaration,  as  the  allegation 
that  the  sheep  were  impounded  in  an 
improper  pound  was  mere  matter  of  aggrava- 
tion. Wilder  v.  Speer  and  Bignell  v.  Clark 
distinguished.     Rand  v.  Williams,  Knox  350. 


Removal  oj  Poundheeper.} — An  information  in 
the  nature  of  a  quo  warranto  will  lie  in  respect 
of  the  office  of  a  poundkeeper  appointed  by 
justices  under  the  Impounding  Act  of  1865,  29 
Vict.  No.  2.  Semble,  that  a  poundkeeper  cannot 
be  removed  from  his  office  without  being  called 
upon  to  show  cause.  (Per  Stephen  C.J.  and 
Cheeke  J.;  Hargrave  J.  dissentiente).  Ex  parte 
Everingham,  9  S.C.R.  250. 

Dismissal  of  Poundkeeper — Jurisdiction  of 
Justices.}— An  order  by  a  bench  of  justices  dis- 
missing a  poundkeeper  under  the  Impounding 
Act  (29  Vict.  No  2)  is  not  bad  because  less  than 
a  majority  of  justices  of  the  district  attended 
the  Court.    Ex  parte  Ross,  1  S.C.R.  N.S.  32. 


IMPRISONMENT  (FALSE)- 
Damages. 


-See  Trespass — 


IMPRISONMENT  FOR  DEBT. 

Statutes.}— Z  Vict.  No.  15. 
10  Vict.  No.  7. 
13  Vict.  No.  12. 
37  Vict.  No.  11. 

And  see  Arrest. 


INCLOSED  LANDS  ACT  (18  Vict.  No.  27) 
— Ex  parte  Desmond,  5  S.C.R.  387 — See  Jus- 


INCREASED  ASSESSMENT  ON  RUNS 
ACT  of  1858  (22  Vict.  No.  l'7)—Lord  v.  Lee, 
2  S.C.R.  304.— /See  Practice  and  Plbadins. 


INDICTMENT— See  Criminal  Law. 


INDUSTRIAL  SCHOOLS. 

Statuies.]—SO  Vict.  No.  2. 
34  Vict,  No.  4. 
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INDUSTRIAL  SOCIETY-&e  Friendly 
Society. 


INDUSTRY    (FEMALE    SCHOOL   OF)— 5ee 

Sydney. 


INFANTS. 
I.  Maintenance. 

II.  Savings  Bank. 

III.  Selector — See  Crown  Lands. 

IV.  Mining  Claim. 

V.  Recbivek — See  Practice  (Equity). 


Statutes.]— U  Geo.  IV.  &  1  Will.  IV.,  c.  65. 
II  Vict.  No.  27. 
13  Vict.  No.  21. 
20  Vict.  No.  2. 
39  Vict.  No.  16. 
44  Vict.  No.  24. 


I.  Maintenance. 

Annuity.] — Where  an  annuity  is  given  to  a 
parent  to  maintain  children,  he  is  entitled  to  it, 
subject  to  the  trust  for  maintenance;  and  the 
children  are  entitled  to  be  maintained,  notwith- 
standing that  they  are  able  to  earn  a  livelihood. 
Holmes  v.  Taggart,  1  S.C.R.  Eq.  27. 

In  o.  suit  for  arrears  of  annuity  payable  out 
of  rents  of  infants'  estate,  the  Court  has  power 
to  decree  sale  for  such  payment  and  for  costs, 
there  being  no  other  funds.  Riordan  v.  Hellyer, 
2  S.C.R.  Eq.  46. 

On  the  petition  of  infant  cestui  que  trusts, 
preferred  in  a  suit  brought  by  one  trustee 
against  the  other  for  the  execution  of  the 
trusts  imder  the  direction  of  the  Court,  and 
which  had  not  yet  come  on  for  hearing,  a, 
reference  was  directed  to  the  Master  to  appoint 
a,  guardian  and  to  make  inquiries  as  to  the  in- 
come of  the  infants,  and  the  proper  amount  to 
be  allowed  for  their  maintenance.  M' Arthur 
v.  Regan,  6  S.C.R.  Eq.  100. 


Past  Maintenance.] — An  infant  who  became 
entitled  to  certain  property  had  been  main- 
tained by  her  mother  since  her  father's  death. 
On  application  for  the  appointment  of  a  guar- 
dian, &e.,  the  Court  ordered  an  allowance  for 
infant's  past  maintenance  to  be  granted  to  the 
mother.     Re  Kirwan,  8  S.C.R.  Eq.  21. 

Past  Maintenance.] — An  ad^ninistrator  re- 
maining in  possession  of  his  father  the  intestate's 
property,  a  small  station,  will  not  be  allowed 
to  set  off  money  paid  by  him  for  the  past  main- 
tenance and  education  of  his  brother  and  sister 
against  their  shares  of  the  intestate's  estate, 
especially  when  he  has  placed  himself  in  loco 
parentis  towards  them.  Smith  v.  Garry,  2 
N.S.W.  L.R.  Eq.  1. 

Past  and  Future  3faintenance.] — The  testator 
devised  a  farm  to  his  eldest  son  in  fee, 
but  if  he  should  die  under  the  age  of  twenty- 
one  without  issue,  then  to  such  other  son  as 
should  first  attain  that  age  ;  and  he  empowered 
his  trustees  to  let  the  farm,  and  to  apply  the 
rent  in  keeping  the  farm  in  repair,  and  directed 
the  residue  to  be  invested  and  accumulated  for 
the  benefit  of  the  son,  who  should  ultimately 
take  a  vested  interest  in  the  said  farm.  All 
the  residue  of  his  property  he  left  to  the 
trustees  in  trust  to  pay  £600  a  year  to  his  wife 
for  her  separate  use,  and  to  hold  the  residue 
and  annual  income  in  trust  for  all  his  children 
who  should  attain  twenty-one  years,  or,  being 
daughters,  should  attain  that  age  or  marry ; 
and  the  testator  declared  that  the  trustees 
should  apply  half,  or  some  less  share  at  their 
discretion,  of  the  shares  to  which  any  child 
might  be  entitled  in  expectancy  towards  the 
maintenance  and  education  of  such  child.  On 
realisation,  the  estate  produced  an  income  of 
£720  a  year.  Upon  petition  of  widow  and 
geven  infant  children,  praying  for  increased 
provision  for  maintenance  and  education  of 
infants,  an  order  was  made  increasing  allow- 
ances to  the  infants,  and  directing  that  the 
income  from  the  farm  should  be  applied  to  the 
maintenance  and  education  of  the  eldest  son. 
In  re  Christian,  3  N.S.W.  L.R.  Eq.  13. 

II.  Savings  Bank. 

Infant  Depositor — Discretion  of  Trustees.] — 
The  twenty-seventh  section  of  the  Savings  Bank 
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Consolidation  Act,  26  Vict.  No.  11,  enacts  that 
in  case  the  trustees  shall  receive  any  deposit  of 
money  from  or  for  the  use  and  benefit  of  any 
infant,  it  shall  be  lawful  for  them  to  pay  to  such 
person  the  amount : — Held,  that  by  the  opera- 
tion of  the  eighth  section  of  the  Acts  Shortening 
Act,  22  Vict.  No.  12,  there  was  vested  a  dis- 
cretionary power  in  the  trustees  Of  the  bank, 
and,  therefore,  no  action  would  lie  at  the  suit  of 
an  infant  for  his  deposit.  The  declaration  con- 
tained a  second  count  for  money  lent  and  money 
had  and  received  to  the  plaintiff's  use.  The 
defendants  pleaded  that  the  plaintiff  was  unable 
to  give  a,  receipt  which  should  be  a  sufficient 
discharge  to  the  defendants  for  any  money  paid 
by  them  : — Held,  a  bad  plea.  Nixon  v.  Trustees 
of  the  Savings  Bank  of  New  South  Wales,  2  S.C.R. 
288. 


INJUNCTION. 

I.  At  Common  Law. 
II.  In  Equity. 


I.  At  Common  Law. 


IV.  Mining  Claim. 

Mining  Act  (37  Vict.  No.  13)— Contract  to 
Transfer  Sltare.] — A  contract  by  an  infant  to 
sell  and  transfer  his  share  in  h,  mining  claim 
cannot  be  enforced.  Dillon  v.  Wood,  2  N.S.W. 
L.E,.  298. 

And  see  Mining. 


V.  Receiver — See  Practice  (Equity) 


Common  LawWrit — Notice — C.L.P.  Act,  8.47.] 
— An  application  for  a  writ  of  injunction  cannot 
be  entertained  by  the  Court  where  no  notice 
that  the  plaintiff  might  apply  for  the  writ  has 
been  endorsed  on  the  writ  of  summons,  pur- 
suant to  sec.  47  of  the  Common  Law  Procedure 
Act  of  1857.     Hale  v.  Taylor,  2  S.C.R.  149. 


INFECTIOUS    DISEASES    SUPERVISION 
ACT— 45  Vict.  No.  25. 


INFLUX 


OP    CHINESE    RESTRICTION 
ACT— 45  Vict.  No.  11. 


INFORMATION. 

Criminal.'] — See  Criminal  Law. 
QuaM  Criminal.'] — See  Justice  of  the  Peace, 
and  Special  Headings. 


INHERITANCE  ACT— 3  &  4  Will.  IV.  c.  106. 
See  Will. 


II.  Equity. 

Jurisdiction.] — Defendant  had  laud,  the  sub- 
ject matter  of  the  suit,  out  of  the  jurisdiction. 
Substituted  service  on  an  auctioneer  selling  the 
land  on  behalf  of  the  defendant,  and  an  injunc- 
tion to  restrain  the  selling  directed.  Wilkie  v.  ' 
Fattorini,  1  S.C.R.  Eq.  32. 

Minister  of  Crown.] — Injunction  refused  to 
prevent  Minister  of  Works  from  acting  in  viola- 
tion of  agreement  between  plaintiff  and  defen- 
dant acting  as  Minister  of  the  Crown : — Held, that 
remedy  was,  if  at  all,  by  petition  of  right. 
Newcastle  Wallsend  Coal  Co.  v.  Arnold,  2 
S.C.R.  Eq.  26. 

Partnership  Accoimt.] — Motion  for  injunction 
against  prosecuting  an  action  at  law  granted 
when  it  appeared  that  the  matter  in  dispute 
was  an  account  between  principal  and  agent,  in 
part  of  which  the  agent  was  interested  as  a 
partner,  and  that  the  accounts  were  of  a  compli- 
cated character.  Boyer  v.  D'Aram,  2  S.C.R. 
Eq.  p.  74. 

Applicant's  Evidence  must  Preponderate.] — 
There  must  be  a  preponderance  of  evidence  in 
favour  of  the  plaintiff  seeking  an  injunction 
against  the  prosecution  of  proceedings  in  other 
divisions  of  the  Supreme  Court.  Where  there 
is  oath  against  oath  the  injunction  will  be 
refused.     Keogh  v.  Glass,  2  S.C.R.  Eq.  79. 

Action  against  Wrong  Defendant.]— The  defen- 
dant brought  an  action  which  was  not  defended 
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against  R.,  as  agent  of  a  mining  company,  and 
issued  execution  on  the  plsmt  of  a  company 
which  owed  the  debt  but  which  had  not  been 
sued,  as  by  error  the  defendant  had  sued  R., 
the  agent.  Injunction  granted  to  restrain  the 
defendant  from  selling  under  his  seizure. 
Mimni  Colliery  Company  v.  M'Lean,  3  S.C.R. 
Eq.  105. 

Legal  Sight— Doubtful  Equity.]— A.  sold  to 
B.  for  £2000  certain  lands  to  which  C.  had  a 
claim  and  executed  a  bond  in  the  penalty  of 
£4000,  conditioned  to  be  void  if  he  should  de- 
liver possession  within  a  year  after  date,  and 
there  should  not  be  at  the  end  of  such  year  any 
suit  against  him  or  B.  whereby  B.'s  title  might 
be  prejudicially  affected,  or  if  A.  should  pay  to 
B.  £2000  and  interest  on  the  day  twelve  months 
after  date.  A  suit  was  instituted  by  C,  but 
not  decided  before  the  end  of  the  year.  After 
the  year,  A.  offered  to  pay  the  £2000  and  in- 
terest, and  to  take  a  reconveyance  of  the  land. 
B.  brought  an  action  on  the  bond,  and  re- 
covered the  full  penalty,  whereupon  A.  filed  a 
bill  for  an  injunction,  on  payment  of  £2000  and 
interest  from  date  of  bond.  Injunction  refused. 
Appeal  dismissed.     (2  S.C.R.  Eq.  37). 

Held,  by  the  Privy  Council,  affirming  the 
decision  of  the  Court  below,  that,  under  the 
circumstances,  the  injunction  ought  to  be  refused. 
A  Court  of  Equity  ought  not  to  interfere  with 
a.  legal  right  upon  the  assertion  of  a  merely 
doubtful  equity.  It  ought,  before  it  interferes 
in  such  a  case,  to  be  satisfied  that  there  is  an 
equity  calling  for  its  interference  as  clear  as  the 
legal  right  which  it  is  called  upon  to  control. 
Oshm-ne  v.  Bates,  3  S.C.R.  App.  1.  2  Moo. 
P.C.N.S.  125.    And  see  Bond,  ante  col.  68. 

Agreement  to  Play  at  a  Theatre.] — An  injunc- 
tion— restraining  an  actor,  engaged  for  the  plain- 
tiff's theatre,  under  a  written  agreement,  from 
performing  at  another  theatre — and  restraining 
another  theatrical  manager  from  employing  him 
— refused,  on  the  ground  that  the  contract  was 
only  partly  completed,  and  that  the  plaintiff's 
equity  was  doubtful.  An  agreement,  binding 
an  actor  to  perform  at  a  theatre,  gives  the 
employor  a  right  to  his  services  analogous  to 
that  of  copyright.  Harding  v.  Holloway,  9 
S.C.K.  Eq.  1. 


Agaimt  Sale  by  Mortgagee.] — L.  having  mort- 
gaged certain  stations  and  stock  to  V.,  after- 
wards released  to  him  his  equity  of  redemption 
therein.  On  V.  proceeding  to  sell  the  property, 
L.  filed  a  bUl  to  have  the  conveyance  of  the 
equity  of  redemption  declared  void  on  the 
ground  of  undue  pressure,  non-performance  of 
concurrent  undertakings,  and  fraudulent  con- 
trivances on  the  part  of  V.  in  relation  to  the 
conveyance,  and  praying  an  injunction  to  pre- 
vent the  sale.  The  Primary  Judge  made  an 
order  granting  the  injunction  until  the  hearing. 
An  appeal  against  this  order  was  dismissed,  the 
Court  holding  (Martin  C.J.  dissentiente),  that  the 
plaintiff  had  sufficiently  made  out,  on  the 
motion  for  injunction,  a  primd,  facie  case,  to 
justify  him  in  asking  for  the  relief  prayed  by  the 
bill,  and  that  the  evidence  showed  that  therd 
were  substantial  questions  at  issue  between  the 
parties,  which  could  only  be  properly  decided 
at  the  hearing  of  the  cause.  Lloyd  v.  Vickery, 
12  S.C.R.  Eq.  4. 

Restraining  Proceedings  at  Law — Appeal  pend- 
ing to  Privy  Council — Ju7'isdiotion,] — The  Equity 
Court  has  no  jurisdiction  to  restrain  proceedings 
at  law  pending  an  appeal  to  the  Privy  Council 
on  the  mere  ground  that  there  are,  in  the 
opinion  of  the  Primary  Judge,  reasons  for 
thinking  it  doubtful  whether  the  decision  at  law 
will  be  sustained  on  the  appeal,  and  that,  unless 
the  proceedings  be  restrained,  the  appellant, 
though  successful,  may,  through  the  interim 
acts  of  the  respondent,  lose  the  fruits  of  victory. 
To  justify  an  injunction  in  such  circumstances, 
there  must  be  shown  some  ground  of  equity 
outside  of,  or  contrary  to,  the  legal  rights  of 
the  parties.  Brown  v.  Patterson,  4  N.S.W. 
L.R.  Eq.  1. 

Interlocutory —  Undertaking  as  to  Damages.] 
— As  a  condition  of  granting  an  interlocutory 
injunction,  the  Court  will  require  the  party 
applying  for  the  injunction  to  enter  into  an 
undertaking  as  to  damages,  such  undertaking  to 
form  part  of  the  order  of  the  Court.  Cooper  v. 
Smyth,  4  N.S.W.  L.R.  Eq.  39. 


INNKEEPER— <See  Publican. 
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INNUENDO— See  Defamation. 


INQUEST— 5ee  Cobonek— Medical  Wit- 
nesses. 


INSANITY— See  Lunacy. 


INSOLVENCY. 

Statutes.]— Pimcvpal  Act,  5  Vict.  No.  17,  for 
which,  and  the  various  Amending  Acts,  see 
Olivbe's  Statutes,  Vol.  I.  pp.  1140-1190. 

I.  Definition. 
II.  Jurisdiction. 

III.  Petitioning  Ckbditoe  and  his  Debt. 

IV.  The  Act  of  Insolvency. 
V.  The  Adjudication. 

VI.  Composition. 

VII.  Deeds  of  Assignment. 

VIII.  Peoof  of  Debt. 

IX.  Mutual  Credit  and  Set-off. 

X.  Property  of  Insolvent  and  Official 
Assignee's  Title  thereto. 

XI.  Fraudulent  and  Void  Conveyances. 

XII.  Preferences,  and  Protected  Trans- 
actions. 

XIII.  Certificate  and  Release. 

XIV.  Official  Assignees  and  their  Rights. 
XV.  Powers,  &c.,  of  Commissioner. 

XVI.  Appeal. 

XVII.  Criminal  Proceedings, 

(a)  Perjury. 

(b)  Fraudulent  Insolvency, 


(c)  Receiving  under  e.  74. 

{d)  Obstructing   Messenger  of  Court 
under  s.  75. 

(e)  Conspiracy  to  Defraud. 
XVIII.  Of  Defendant  in  Defamation. 

I.  Definition. 

Insolvency.  ] — Whether  the  word  (in  the  proviso 
to  sec.  37  of  5  Vict.  No.  17)  be  taken  to  mean  the 
inadequacy  of  a  man's  assets  as  compared  with 
his  debts,  or,  in  the  case  of  a  trader,  a  general 
inability  to  meet  his  engagements  at  the  time  of 
the  credit  given,  it  would  seem  that  at  any  rate 
the  word  does  not  mean  sequestration,  which 
is  a  trader's  absolute  commercial  extinction, 
and  consequent  incapacity  alike  to  pay  or  to 
incur  debts.  Sempillv.  Oriental  Bank,  7  S.C.R. 
at  p.  80. 

The  word  insolvency  in  s.  37  of  5  Vict.  No. 
17  means  a  general  inability  to  pay  debts. 
Sempill  V.  Vindin,  7  S.C.E.  361. 

The  English  "Bankruptcy"  decisions  are 
strictly  applicable  to  our  colonial  "  Insolvencies" 
where  a  trader  is  the  insolvent.  Wyld  v.  CaM- 
■well,  8  S.C.R.  Sq.  36. 


II.  Jurisdiction. 

Sequestration  on  Petition  by  the  Curator  of  In- 
testate Estates— \l  Vict.  No.  24,  s.  2—5  Vict.  No. 
17,  s.  4.]— Sec.  2  of  11  Vict.  No.  24  empowers 
the  Court  to  make  an  order  which  shall  give 
the  curator  the  same  power  over  the  personal 
estate  of  the  deceased  person  as  if  letters  of  ad- 
ministration had  been  granted  to  him,  subject 
nevertheless  to  any  order  of  the  Court  which 
may  be  made  from  time  to  time  touching  the 
said  estate,  or  the  collection,  management,  or 
administration  thereof.  By  sec.  4  of  5  Vict. 
No.  17,  a  judge  may  upon  petition  by  any  per- 
son legally  vested  with  the  administration  of 
the  estate  of  any  person  deceased,  accept  sur- 
render of  such  estate  :— Held,  that  the  Court 
may  order  sequestration  upon  the  petition  of 
the  Curator  of  Intestate  Estates.  Re  Sabine,  4 
N.S.W.  L.R.  53. 
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Mortgage  to  secure  Attorney's  Costs — Jurisdic- 
tion of  Chief  Commissioner.] — L.  gave  to  D.,  his 
attorney,  a  mortgage  to  secure  the  costs  of  two 
specific  actions ;  L.  then  instructed  D.  to  com- 
mence ;  L.  became  insolvent ;  D.  put  a  value 
on  the  mortgage  and  applied  to  prove  for  the 
balance  of  his  costs  under  5  Vict.  No.  17,  s.  29. 
The  acting  Chief  Commissioner  held  the  mort- 
gage void  and  expunged  the  proof,  offering  to 
let  D.  prove  as  an  ordinary  creditor.  D.  ap- 
pealed:— Held,  that  the  Chief  Commissioner 
had  jurisdiction  to  decide  the  validity  of  the 
mortgage  so  far  as  was  necessary  to  the  ques- 
tion of  admitting  D.'s  proof: — Held,  also,  that 
a  mortgage  given  by  a  client  to  his  attorney  to 
secure  the  costs  of  future  specific  actions  is  void. 
Ex  parte  Davidson,  2  N.S.W.  L.R.  276. 


III.  The  Petitioning  Ckeditoe  and  his 
Debt. 

BanJs  Inspector  may  not  Petition.'] — The  in- 
spector of  the  Union  Bank  of  Australia,  who, 
as  the  nominal  plaintiff  for  the  bank,  has  re- 
covered judgment,  cannot  petition  as  a  credi- 
tor under  the  13th  section  of  the  Insolvent  Act. 
Ex  parte  Union  Bank,  In  re  Threlheld,  6  S.C.R. 
119. 

IV.  The  Act  of  Insolvency. 

5   Vict.  No.  17,   see.  5 — Leaving   Dwelling- 
house  with  Intent.] — G-.  being  liable  as  acceptor 
on  a  bill  of  exchange,  absented  himself  from  his 
residence  on  the  day  it  became  due,  but  adver- 
tised his  intention   to  remove,    and    went  to 
another  residence.      He  had  no  account  at  the 
bank  where  the  bill  was  payable.     He  had  his 
letters  directed  to  the  house  of  his  son-in-law, 
who  told  inquirers  that  he  did  not  know  where 
he  was.     Many  efforts  were  made,  but  without 
success,  to  ascertain  where  he  could  be  found,  in 
order  to  serve  him  with  writs  or  notices,  or  to 
demand  payment.     On  the  other  hand  it  was 
given  in  evidence  that  during  this  time  he  had 
been  seen  nearly  every  week  going  about  the 
streets  in  his  customary  way,  and  that  his  de- 
parture from    his   former   residence   was  for 
the  purpose  of  change : — Held,  that,  under  the 
circumstances,  the  departure  of  G.  from- his  resi- 
dence was  not  an  act  of  insolvency,  within  the 


meaning  of  the  5  Vict.  No.  17,  sec.  5.     In  re 
C?orion,  10  S.C.R.  321. 

5  Vict.  No.  17,  sec.  5 — Necessity  of  Slieriffs 
Return.] — An  order  nisi  for  the  sequestratibn  of 
an  estate  as  insolvent  was  obtained  on  an 
affidavit  by  the  bailiff  that  he  had  not  found 
sufficient  disposable  property  of  the  debtor  to 
satisfy  the  judgment,  and  upon  a  statement  in 
the  petition  that  the  sheriff  had  made  a  return 
to  the  same  effect.  No  such  return  had  in  fact 
been  made.  The  Chief  Commissioner  discharged 
the  order  on  the  ground  that  there  had  been 
no  return  by  the  sheriff: — Held  (on  appeal), 
that  the  Chief  Commissioner  had  a  right  to 
require  the  production  of  a  return  by  the 
sheriff,  as  well  as  of  an  affidavit  by  the  bailiff. 
Qiuere,  whether  "  return  or  affidavit"  is  to  be 
read  "  return  and  affidavit."  Bank  of  Victoria 
V.  GilUs,  2  S.C.R.  N.S.  81.  [And  see  Ee  Cox, 
innotis  p.  82.) 

Tender  of  Part  of  Debt  Refused — Desire  to  Stop 
Action — Sequestration  Set  Aside.] — Two  fi.  fas, 
issued  at  the  suit  of  the  Commercial  Bank 
against  C.  C.  had  brought  an  action  against 
the  bank,  and  recovered  a  verdict.  A  new  trial 
was  granted  by  the  Court,  and  affirmed  by  the 
Privy  Council,  and  C.  was  ordered  to  pay 
the  costs  of  the  rule  and  the  appeal.  For  these 
costs  the  writs  issued.  On  the  petition  of  the 
bank,  C.  was  adjudged  insolvent.  From  the 
affidavits  it  appeared  that  C.  intended  to  prose- 
cute his  action  against  the  bank,  but  would  be 
prevented  from  doing  so  if  he  were  made  insol- 
vent ;  and  it  also  appeared  that  the  bank  had 
refused  to  accept  part  of  the  debt  tendered  by 
one  of  C.'s  sureties.  Under  all  the  circum- 
stances, the  sequestration  was  set  aside  by  the 
Full  Court.  Ex  parte  Campbell,  1  N.S.W. 
L.R.  77. 

Jvdgment  SixYears  Old — Subsequent  Admission 
of  Indebtedness.] — In  1876,  judgment  was  signed 
and  execution  issued  by  H.  against  P.  for  an 
amount  of  £66  due  for  costs  ;  execution  was 
levied,  and  a  return  was  made  of  nulla  bona.  In 
1883,  during  the  pendency  of  an  action  by  P. 
against  O'B.,  a  petition  was  presented  by  H.  to 
have  the  estate  of  P.  sequestrated  as  insolvent. 
P.  saw  H.'s  attorney,  and  promised  to  pay  the 
debt  within  a  certain  time.     On  his  failure  to 
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do  so,  or  to  point  out  sufficient  assets  to  the 
sheriff's  bailiff,  an  order  was  made  by  the  Chief 
Commissioner  sequestrating  P.'s  estate.  The 
ground  of  appeal  was  that  the  judgment,  being 
more  than  six  years  old,  and  not  having  been 
revived  during  that  time,  could  not  be  used  as 
the  foundation  of  proceedings  in  insolvency. 
On  preliminary  objection  taken,  that  the  insol- 
vency proceedings  were  instituted  at  the  cost  of 
O'B.,  and  in  order  to  put  a  stop  to  the  action 
P.  V.  O'B. : — Held,  that  that  ground  was  not  open 
to  the  appellant,  not  having  been  taken  before 
the  Commissioner  nor  on  the  grounds  of  appeal, 
and  not  being  matter  which  had  come  to  P.'s 
knowledge  since  the  filing  of  these  grounds. 
Held,  also,  that  but  for  the  admission  of  in- 
debtedness by  P.,  his  contention  might  have 
been  a  good  one  ;  but  as  there  was  a  judgment 
for  £66,  and  a  demand  to  pay  duly  made  by  the 
bailiff,  and  a  non-compliance  with  that  demand, 
the  act  of  insolvency  was  complete.  Appeal 
dismissed.     Re  Pohomey,  i  N.S.W.  L.R.  154. 

5  Vict.  No.  17,  sees.  30  and  32— Petition  of 
Insolvent.} — A  person  against  whom  a  writ  of 
attachment  for  non-payment  of  coats  has  been 
issued  is  ordinarily  discharged  if  he  becomes  in- 
solvent ;  but  not  when  the  case  is  tainted  with 
fraud.    Exparte  Sparks,  2  S.C.R.  N.S.  275. 


V.  The  Adjudication., 

27  Vict.  No.  4  Retrospective — Proof  of  Seques- 
tration of  Estate.]— The  Act  27  Vict.  No.  4  is 
retrospective  for  the  purpose  of  criminal  as  well 
as  civil  trials.  On  the  trial  of  the  defendant  for 
fraudulent  insolvency,  his  petition,  headed  "  In 
Insolvency"  instead  of  "In  the  Supreme  Court 
in  Insolvency,"  was  put  in  evidence  to  prove 
the  sequestration  of  his  estate  before  the  passing 
of  the  above  Act : — Held,  that  the  evidence  was 
rightly  admitted.  The  Act  is  retrospective, 
and  rendered  valid  the  order  of  sequestration. 
R.  V.  Roberts,  11  S.C.R.  326. 

Proof  of  Second  Meeting.] — On  a  prosecution 
under  sec.  73  of  5  "Vict.  No.  12,  for  lodging 
a  false  inventory  at  the  second  meeting,  the 
Court  held,  on  point  reserved,  that  there 
must  be  proof  of  the  second  meeting  having  been 
duly  called.    The  Chief  Commissioner  of  Insol- 


vency, in  his  evidence,  having  spoken  of  the 
meeting  as  "the  second  meeting,"  and  stated 
that  the  insolvent  then  referred  to  had  amended 
his  inventory,  it  must  be  taken  primd  facie  to 
have  been  the  duly  convened  second  meeting. 
Inasmuch  as  the  Chief  Commissioner  is  bound 
by  sec.  34  of  the  Act  to  call  the  meeting  in  a 
particular  way,  and  is  an  officer  of  the  Court 
and  a  public  officer,  it  will  be  presumed  that  he 
did  his  duty  in  this  particular  by  so  convening 
the  meeting.    R.  v.  Hart,  5  S.C.R.  78,  noted. 


VI.  Composition. 

5  Vict.  No.  17,  s.  Zi— Released  at  First  Meet- 
ing.]— In  an  insolvent  estate  where  the  assets 
do  not  exceed  £100  an  offer  of  composition  may 
be  made  alj  the  first  meeting,  and  the  estate  may 
be  released  from  sequestration  without  calling 
second  or  third  meetings.  Ex  parte  Cfilles,  1 
S.C.R.  N.S.  189. 

Res  Judicata.]— Aitei  the  sequestration  of  the 
estate  of  A.,  a  composition  was  duly  offered, 
accepted,  and  allowed,  and  thereupon  the  estate 
was  released  from  sequestration: — Held,  follow- 
ing Ibbotson  V.  Bryant,  that  a  creditor  of  A. 
was  deprived  of  his  right  of  action  for  a  debt 
due  before  the  sequestration  and  proved  under 
it,  although  he  was  not  a  consenting  party,  or 
even  present  at  the  meeting  where  the  com- 
position was  offered  and  accepted.  Fisher  v. 
Thornton,  2  S.C.R.  131.  [See  Ibbotson  v.  Bryant, 
in  notis  at  p.  134.] 


VII.  Deeds  op  Assignment. 

Insolvent's  Commission  as  Executor.]— 'By  a 
deed  of  assignment  under  5  Vjct.  No. 9.,  sec.  33, 
A.  granted  to  his  trustees  all  his  personal  estate, 
property,  assets,  debts,  goods,  chattels,  and 
effects  of  every  description,  or  of  which  he  was 
possessed,  or  to  which  he  was  legally  or  equit- 
ably entitled  in  possession,  reversion,  remainder, 
or  expectancy.  Before  the  assignment  A.  had 
performed  certain  services,  as  executor,  in  re- 
spect of  which,  after  the  assignment,  the 
accounts  being  passed,  he  was  allowed  commis- 
sion under  sec.  17  of  the  Charter  of  Justice 
(01.  Stat.  ii.  2192)  for  his  pains  and  trouble  :— 
Held,  that  A.  was  entitled  to  such  commission, 
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aud  not  the  trustees,  as  A.  had  no  right  or 
property  in  this  commission  when  he  executed 
the  assignment.  Quaere,  per  Milford  J., 
whether  the  trustees  were  entitled  to  such  com- 
mission in  equity.  Moss  v.  Barnett,  1  S.C.R. 
313. 

5  Vict.  1^0.9, secs.33,  Jcc. — Aeciderdal Omission 
oj  Creditor's  Name.'] — A  deed  of  aseignment  of 
all  the  debtor's  property  for  the  benefit  of  all 
his  creditors,  executed  under  the  provisions  of 
the  33rd  and  following  sections  of  the  5  Vict. 
No.  9,  is  not  invalid  because  of  the  accidental 
omission  from  the  schedule  attached  to  the 
deed  of  the  name  of  a  creditor  for  the  sum  of 
£17  13s.  9d.,  it  appearing  that  he  was  such 
creditor  as  well  as  a  debtor  in  the  sum  of  £30. 
Nathan  v.  Field,  3  S.C.R.  95. 

5  Vict.  No.  9,  sees.  33,  34,  36,  37  —  Omission 
of  Creditors' Names.] — Action  on  two  cheques  on 
the  A.J.S.  Bank,  Grafton,  by  bearer  against 
maker.  Flea,  that  the  plaintiff  assigned  all  his 
estate  to  trustees  for  the  benefit  of  all  his  credi- 
tors, in  accordance  with  the  provisions  of  5 
Vict,  No.  9.  Replication,  that  neither  the 
A.  J.S.  Bank,  Grafton,  nor  the  defendant,  nor 
any  one  else,  was  named  in  the  true  and  parti- 
cular account  annexed  to  the  deed,  as  indebted 
to  the  plaintiff  or  to  his  estate,  in  respect  of  the 
cheques,  nor  the  money  mentioned  in  the 
cheques,  nor  were  the  cheques  nor  the  money 
included  in  such  true  and  particular  account: — 
Held,  bad  on  demurrer.  PerStepheilC.J.,  the 
accidental  omission  of  the  name  or  property 
may  deprive  the  debtor  of  certain  advantages, 
but  it  does  not  invalidate  the  deed  itself. 
Shoveller  V.  Ramsay,  3  S.C.R.  99. 

5  Viet.  No.  9,  sees.  34,  35 — Names  of  Parties 
to  Promissory  Note  must  he  Stated.] — Declaration 
on  a  promissory  note  by  indorsee  against  maker. 
Flea,  that  the  defendant  assigned  all  his  estate 
to  trustees  in  accordance  with  the  provisions  of 
S  Vict.  No.  9,  for  the  benefit  of  his  creditors — 
all  of  whom  were  duly  named  in  a  schedule 
annexed  to  the  assignment  deed,  with  the 
amounts  due  from  the  defendant  to  them 
respectively  (save  only  as  hereinafter  men- 
tioned) ;  and  that  the  note  sued  upon  was  made 
and  delivered  by  the  defendant  before  the 
execution  of  such  assignment  and  that    the 


defendant  was  not  otherwise  liable  upon  it. 
Averment,  that  the  actual  holder  of  the  note 
was,  at  the  time  of  the  execution  of  the  assign- 
ment deed,  unknown  to  the  defendant ;  which 
fact,  together  with  the  amount  of  the  note,  and 
the  name  of  the  last  known  holder  of  the  same, 
to  wit. ,  W .  D. ,  were  duly  stated  in  the  schedule, 
and  that  the  date  when  the  note  fell  due,  and 
the  names  of  the  immediate  parties  thereto 
were,  at  the  time  of  the  said  execution,  un- 
known to  the  defendant.  The  plea  then  alleged 
the  due  fulfilment  of  the  directions  of  the  34th 
section,  and  stated  that  the  assignment  deed 
contained  a  release  of  all  debts,  &c.,  mentioned 
in  the  schedule : — Held,  on  demurrer,  that  the 
omission  to  state  in  the  schedule  the  names  of 
the  parties  to  the  note,  and  of  the  date  of  its 
falling  due,  deprived  the  defendant  of  the 
benefit  of  the  35th  section,  and  that  the  plea 
was  no  answer  to  the  action.  Levy  v.  Smith,  3 
S.C.R.  285. 

5  Viet.  No.  9,  sec.  35 — Creditor  holding  Pro- 
missory Note— Confirmation  of  Void  Instrument.] 
— The  35th  section  of  the  5  Vict.  No.  9,  provides 
that  no  deed  of  assignment  shall  be  valid  unless 
such  deed  shall  have  been  executed  by  not  less 
than  four-fifths  in  number  and  in  value  of  the 
creditors  of  the  assignor  j  but  that  where  any 
deed  shall  be  so  executed,  its  provisions  shall  be 
binding  on  all  creditors  named  in  the  schedule, 
whether  assenting  or  not : — Held,  that  in 
respect  of  outstanding  bills,  the  creditor  at  the 
time  of  the  execution  of  the  deed  is  the  then 
holder.  When  the  execution  of  a  deed  of 
assignment  by  A.,  a  creditor  of  the  assignor.  Was 
a  nullity,  it  was  held  that  it  could  not  be  made 
good  as  against  B,  a  non-executing  creditor,  by  a 
deed  of  confirmation  executed  by  A.  after  action 
brought  by  B.  Beauchamp  v.  Waller,  5  S.C.R.  1. 

7  Vict,  No,  19 — Insolvency  of  Trustee  of 
Deed  of  Assignment,]  —  Declaration  by  the 
official  assignee  of  the  estate  of  S.  and  P., 
duly  adjudged  to  be  sequestrated  under  the 
5  Vict.  No.  17,  against  L.  and  P.,  trustees  of 
the  assigned  estate  of  M.,  for  money  received 
by  them  to  his  use  as  assignee.  Flea,  that  P., 
the  insolvent,  and  P.,  the  defendant,  are  one  and 
the  same  person  : — Held,  on  demurrer  (by 
Hargrave  and  Faucett  JJ.),  a  good  plea.  Rep- 
lication, that  prior  to  the  said  sequestration, 
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one  M.  had,  under  7  Vict.  No.  19,  assigned  his 
estate  to  L.  and  P.  as  trustees  for  the  benefit  of 
his  creditors,  and  that  afterwards  and  before 
their  sequestration  the  said  insolvents  became 
indebted  to  the  said  trustees,  in  respect  of  a 
certain  sum,  payable  by  the  said  insolvents  to 
the  said  assigned  estate  of  H.;  and  that 
afterwards  and  before  the  said  sequestration,  the 
said  insolvents  paid  the  said  debt  to  the  said 
trustees,  the  trustees  at  the  time  of  such  pay- 
ment knowing  that  the  said  S.  and  P.  were  in- 
solvent. Rejoinder,  that  the  said  indebtedness 
arose  by  P.  having,  as  one  of  the  trustees  of 
M.'s  estate,  received  certain  moneys  belonging 
to  the  estate,  and  with  the  knowledge  of  S., 
but  without  L.'s  knowledge,  having  wrongfully 
paid  the  money  so  received  into  a  certain  bank 
in  which  the  insolvents  kept  their  accounts,  to 
their  credit ;  and  that  afterwards,  and  before 
their  insolvency,  the  insolvents,  without  L.'s 
knowledge,  paid  into  the  bank  of  the  trustees 
and  to  their  account  the  said  moneys  so  belong- 
ing to  the  estate  of  the  said  M.,  which  said 
moneys  the  insolvents  had  so  misappropriated 
as  aforesaid : — Held,  on  demurrer,  that  the 
plaintiff  was  not  entitled  to  recover — on  the 
ground  that  the  money  when  received  by  P., 
and  when  paid  in  to  his  own  and  partner's 
account,  was  trust  money  belonging  to  M.'s 
estate,  and  if  it  had  remained  in  S.  and  P.'s 
hands  it  would  not  have  passed  to  their  oflScial 
assignee,    Sempill  v.  Patterson,  8  S.C.R.  1. 

5  Vict.  No.  9,  sec.  35 — Assignment  Deed  not 
Executed  by  Four-fifths.] — A  deed  of  assign- 
ment of  all  the  estate  of  the  debtor,  for  the 
benefit  of  all  his  creditors,  which  contains  a 
covenant  to  release  the  debtor,  but  is  not 
executed  by  four-fifths  in  number  and  value 
of  the  creditors,  is  not  valid  as  against  an 
execution  creditor  whose  writ  is  subsequently 
lodged  with  the  sheriff.  Such  a  provision 
renders  the  deed  invalid  within  the  meaning  of 
the  35th  section  of  the  5  Vict.  No.  9,  notwith- 
standing the  insertion  of  a  proviso  in  the  deed 
that  any  such  release  shall  be  void  in  the  event 
of  the  deed  not  being  executed  by  four-fifths  in 
number  and  value  of  the  debtor's  creditors. 
Manson  v.  Levy,  8  S.C.R.  39. 

Fraud.]— To   a   declaration   by  the  officia 
assignee  of  M.,  an  insolvent,   charging  frau- 


dulent alienation  under  sees.  6  and  8  of  the 
Insolvency  Act,  the  defendant  pleaded  a  deed 
of  assignpient  under  the  Advancement  of  Jus- 
tice Act,  executed  by  M.  before  his  insol- 
vency, whereby  he  assigned  all  his  property  to 
the  defendant  as  trustee  for  his  creditors.  The 
plea  also  alleged  that  the  deed  had  been 
executed  in  conformity  with  the  Act,  and  by 
more  than  four-fifths  in  number  and  value  of 
M.'s  creditors.  The  plaintiff  replied  that  M. 
and  the  defendant  fraudulently  executed  the 
said  deed,  and  fraudulently  procured  the  exe- 
cution of  it  by  the  creditors: — Held  (Hargrave 
J.  dissentiente),  that  the  replication  was  bad. 
Per  Martin  C.J.  The  only  way  in  which  an 
assignment  deed  can  be  impeached  for  fraud  is 
by  an  application  under  the  Act  5  Vict.  No.  9. 
Humphery  v.  Oordon,  1  S.C.R.  N.S.  17. 

7  Vict.  No.  19,  sec.  9 — Appointment  of  New 
Trustees.] — Where  the  trustees  of  an  assigned 
estate  had  left  the  colony,  the  Court  under  sec. 
9  of  7  Vict,  No.  19  appointed  new  trustees,  and 
directed  the  outgoing  trustees  to  execute  all 
necessary  conveyances  to  the  new  trustees. 
In  re  Bayers,  2  S.C.R.  54. 


VIII,  Proof  op  Debt. 

0/  Promissory  Note  hy  Indorsee  —  Against 
Estate  of  Maker.] — A.  was  the  holder  of  certain 
promissory  notes  made  by  B.  in  favour  of  C.  B. 
became  insolvent,  and  C.  having  assigned  his 
estate  for  the  benefit  of  his  creditors,  his  trus- 
tees had  paid  to  A.  3s.  6d.  in  the  pound,  on 
account  of  the  promissory  notes : —  Held, 
(Stephen  C.J.  dissentiente),  that  A.  was  entitled 
to  prove  for  the  whole  amount  of  the  promis- 
sory notes  against  the  estate  of  B.;  for  as 
against  the  estate  of  the  maker  of  a  promissory 
note,  he  being  the  person  primarily  liable  to 
pay  the  whole  amount,  payment  by  the  indorser 
or  payee  operates  nothing.  Ex  parte  Bank  oj 
New  South  Wales,  In  re  Coulter,  6  S.C.R. 
111. 

Of  Current  Bill  by  Indorsee.] — The  holder  of  a 
current  bill  of  exchange  or  promissory  note  is  a 
creditor  of  the  indorsers  of  such  bill  or  note 
within  the  sec.  33  of  5  Vict.  No.  9.  Be  Threl- 
held,  7  S.C.R.  123. 
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Of  Debt  due  on  Bond  —  Production.^  —  A 
creditor,  being  in  England  and  claiming  to 
prove  a  debt  against  an  insolvent  estate  here, 
made  an  affidavit  deposing  to  the  debt  as  due 
by  the  insolvent  and  his  partner  on  a  bond  exe- 
cuted by  them.  This  instrument,  he  said,  was 
in  his  possession ;  but  he  did  not  produce  it, 
nor  did  he  account  foi;  the  non-production. 
Held,  that  the  debt  was  not  sufficiently  proved. 
In  re  Spyer  (No.  1),  6  S.C.E.  116  in  notis. 

5Vict.JVb.  17,  sec.  iO~Of  Debts  upon  a  Contin- 
gency or  u,  Gondilion.J — The  obligees  gave  a 
bond  conditional  for  the  payment  of  £2000  to 
S.S.,  "at  the  expiration  of  nine  months  after 
notice  in  writing  to  be  given  by  the  said  S.S.," 
and  became  insolvent  before  any  such  demand 
had  been  made  :— Held,  that  the  £2000  was 
payable  by  S.S.  under  sec.  40  of  the  Insolvency 
Act,  and  that  the  assignee  must  value  the 
debt.    In  re  Spyer  (No.  2),  6  S.C.R.  116. 

Administration  Bond  —  Debts  Due  to  the 
Crown.] — A.  being  sued  upon  an  administration 
bond  executed  by  him  under  the  4  Geo.  IV., c.  96, 
sec.  15,  sequestrated  his  estate.  The  sequestra- 
tion took  place  after  action  brought,  and  before 
judgment  obtained ;  but  no  notice  of  the  action 
was  given  to  the  official  assignee  of  A.'s  estate, 
nor  was  he  "  summoned  to  take  up  and  defend 
the  action"  under  sec.  31  of  5  Vict.  No.  17. 
The  action  went  on,  and  judgment  was  obtained 
as  on  a  bond  to  the  Crown.  An  application 
having  been  made  in  the  name  of  the  Attorney- 
General,  the  nominal  plaintiff  in  the  action,  to 
prove  in  the  estate  for  the  full  amount  of  the 
judgment  was  refused  by  the  Chief  Commis- 
sioner:— Held,  on  appeal,  that  an  administration 
bond  did  not  constitute  such  a  debt  due  to  the 
Crown  as  to  be  beyond  the  provisions  of  the  In- 
solvency Act,  and  that  such  refusal  was  right. 
In  re  Buckland,  5  S.C.R.  244. 

A  dministration  Bond — Setting  Aside  Judgment.  ] 
— A.  being  sued  upon  an  administration  bond, 
sequestrated  his  estate.  The  plaintiff  went  to 
trial  without  giving  any  notice  to  the  assignee 
of  A.  to  come  in  and  defend  the  action  under 
sec.  31  of  5  Vict.  No.  17 ;  and  on  proving  a 
breach  of  condition  got  a  verdict  for  the  amount 
of  the  penalty,  on  which  he  entered  up  judgment 
with  costs.    The  Chief  Commissioner,  on  the 


plaintiff  tendering  proof  of  his  claim  on  the 
judgment,  rejected  such  proof,  and  the  Court, 
on  appeal,  sustained  his  decision.  The  plaintiff 
having  now  moved  to  set  aside  his  own 
judgment  in  the  action,  and  the  verdict  on 
which  it  was  founded,  the  Court  (Hargrave  J. 
dissentiente)  granted  the  application.  Attorney- 
Oenerai  v.  Buckland,  6  S.C.R.  146. 

Assignee  of  Chose  in  Action  not  Liable  to 
Claims  against  Assignor.} — The  deed  of  settle- 
ment of  a  Mining  Company  provided  that  certain 
moneys,  amounting  to  £638,  were  to  be  paid  to 
W.  out  of  moneys  actually  received  for  calls,  or 
out  of  the  profits  of  .the  mine.  W.,  by  deed, 
assigned  these  moneys  to  S.  W.  was  a  share- 
holder in  the  company,  and  liable  as  such  to 
contribute  towards  the  company's  liabilities  to 
a  larger  amount  than  the  sum  assigned  by  him 
to  S.  No  calls  had  been  made,  and  there  had 
been  no  profits.  On  the  winding-up  of 
the  company,  S.  claimed  to  prove  against 
the  company's  estate  the  said  sum  of  £638, 
which  claim  was  opposed  by  the  official 
liquidator,  but  allowed  by  the  Chief  Commis- 
sioner. On  appeal,  the  Chief  Commissioner's 
decision  was  sustained: — Held,  that  S.,  as  the 
assignee  of  W.,  was  entitled  to  prove  for  the 
said  sum  in  his  own  name  against  the  estate  of 
the  company,  without  any  right  of  set-off  by  the 
company  in  respect  of  the  liabilities  of  W.,  as  a 
shareholder  therein.  In  re  St.  Lucia  Tin 
Mining  Company,  13  S.C.R.  Eq.  31. 

Partnership — Joint  and  Several  Gash  Credit 
Bond.] — S.,  P.,  H.,  C,  and  B.  became 
"jointly  and  severally  held  and  firmly  bound 
unto  the  Oriental  Bank  Corporation  in  the 
sum  of  £40,000,  for  which  payment,  to  be 
well  and  truly  made,  we  bind  ourselves 
and  each  of  us,  and  any  two,  three,  or  four  of 
us,  and  the  heirs,  executors,  and  administrators 
of  us  and  any  two,  three,  or  four  of  us,  jointly, 
severally,  and  respectively."  S.  was  the 
principal  debtor,  the  others  named  being  sureties 
to  the  extent  of  £20,000,  with  interest  and 
costs.  Messrs.  B.  and  S.  were  in  partnership, 
and  Messrs.  C.  and  H.  were  in  partnership,  but 
in  no  way  connected  with  each  other.  Each  of 
the  firms  became  insolvent.  Before  that  event 
happened  the  bank  had  commenced  an  action 
against  Messrs.  C,  H.,  and  B.     After  the  insol- 
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venoy  of  Messrs.  B.  and  S.  the  bank  proved  on 
the  bond  against  their  separate  estates.  The 
bank  then  applied  to  prove  against  the  partner- 
ship estate  of  Messrs.  C.  and  H.,  and  the  Chief 
Commissioner  allowed  the  proof :— Held,  on  ap- 
peal (Martin  C.J.  dissentiente),  that  the  Chief 
Commissioner  had  rightly  admitted  the  proof. 
Upheld  (9th  May  1877)  by  Privy  Council.  lie 
Church  and  Hills,  14  S.C.R.  45. 

Against  Partnership  Estate  in  respect  of  Joint 
Debts.]— R.  &  Co.,  having  with  S.  and  two 
other  persons,  for  themselves  and  each  of  them, 
and  any  two,  three,  or  four  of  them,  jointly 
and  severally,  bound  themselves  to  the  respon- 
dent in  a  large  sum  of  money  to  secure  ad- 
vances to  be  made  to  S.,  H.,  and  C,  who 
carried  on  business  in  partnership,  were  ad- 
judicated insolvents,  both  in  respect  to  their 
separate  estates  and  their  joint  estate.  Upon 
their  own  application  under  the  5  Vict.  No.  17, 
C.  and  H.  each  entered  the  debt,  which  was 
unconnected  with  the  partnership  business,  to 
the  respondent,  under  the  bond  in  the  schedule 
of  his  separate  estate.  The  respondent  was 
subsequently  admitted  to  prove  the  same 
against  the  joint  estate  : — Held,  that  under  the 
Bankruptcy  law  of  England  as  it  existed  in 
1841,  which  had  been  introduced  into  the 
colony  concurrently  with  the  Insolvent  Act, 
the  respondent  was  properly  admitted  to-  prove 
against  the  joint  estate  pari  passu  with  the 
partnership  creditors.  No  distinction  can  be 
drawn  between  joint  debts  so  as  to  exclude 
from  proof  against  the  joint  estate  of  any  joint 
debt  which  is  not  shown  to  have  been  incurred 
in  the  strict  sense  of  the  term  as  a  partnership 
transaction,  and  as  arising  out  of  partnership 
business  either  under  the  said  Bankruptcy  law 
or  under  sees.  4  and  17  of  the  Insolvency  Act. 
Affirming  the  decision  of  the  Supreme  Court 
given  on  22nd  December  1875.  Hoare  v. 
Oriental  Bank,  L.R.  2  App.  Cas.  589. 

Joint  Promissory  Note — Accommodation  of 
One  Partner.] — A  debt  on  a  joint  promissory 
notCj  which  was  really  for  the  accommodation 
of  one  partner,  was  not  allowed  to  be  proved 
against  the  joint  estate,  though  afterwards 
provable  (and  proved)  against  the  separate 
estate  of  the  partner  who  had  had  the  proceeds.  I 


Be  Barnett  and  Levy  (No.  2),  S.M.H.,  8th  June 
1878. 

Expunging  Proof] — The  Chief  Commissioner 
is  bound  to  entertain  an  application  for  expung- 
ing a  proof  of  debt.  Dictum  of  Stephen  C.J. 
(In  re  Spyer,  ante  col.  429)  not  followed.  In 
re  M'Garrigle,  1  S.C.R.  N.S.  263. 

Of  Judgment  in  Defamation — Imprisonment  of 
Defendant.]—^,  sued  D.  for  defamation  and  ob- 
tained judgment,  whereupon  he  sued  out  a  ca. 
sa.  and  imprisoned  D.  Whilst  D.  was  in  prison, 
S.  obtained  sequestration  of  D.'s  estate  on  a 
distinct  debt,  and  tried  to  prove  his  defamation 
judgment.  The  Chief  Commissioner  ordered  it 
to  be  entered  as  a  claim,  with  leave  to  S.  to 
prefer  his  proof  again,  when  D.'s  year  of  im- 
prisonment was  out.  S.  waited  that  time,  and 
again  preferred  his  proof,  which  was  then  ad- 
mitted. D.  appealed,  on  the  ground  that  the 
plaintiff  in  the  slander  action  having  taken 
him  in  execution,  and  imprisoned  him  for 
twelve  months,  is  not  now  entitled  to  prove 
against  his  estate : — Held,  that  the  defama- 
tion creditor  was  entitled  to  prove  for  his 
judgment.    In  re  Dihbs,  2  N.S.W.  L.R.  10. 


IX.  Mutual  Credit  and  Set-off. 

Set-off — Pleading.] — In  an  action  by  the 
official  assignee  of  an  insolvent,  the  first,  second 
and  third  counts  of  the  declaration  were  framed 
under  5  Vict.  No.  17,  sec.  8.  Defendant  pleaded 
"  to  the  first,  second  and  third  counts  severally 
and  respectively,  that  the  alienations,  &c., 
severally  mentioned,  or  any  of  them,  had  not 
the  effect  of  preferring,"  &c.: — Held,  that  the 
issue  was  distributive,  and  the  plea  good.  Morris 
V.  Bank  of  New  South  Wales,  1  S.C.R.  65. 

The  defendant  may,  under  5  Vict.  No.  17,  s.  37, 
plead  set-off  in  respect  of  money  due  to  him  by 
the  insolvent  before  the  insolvency;  and  the 
plea  is  good  without  an  averment  that  defen- 
dant had  no  notice  of  the  insolvency  when  the 
debt  accrued.  Such  notice  must  be  replied.  A 
plea  of  set-off  stated  that  the  insolvent  before 
and  at  the  time  of  sequestration  was,  and  the 
plaintiff  as  such  official  assignee  thence  hitherto 
has  been  and  still  is  indebted,  &c. : — Held,  good 
on  demurrer  as  only  amounting  to  an  informal 
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statement  that  the  debt  still  remained  unpaid. 
75. 

Debt  by  the  official  assignee  of  an  insolvent; 
plea,  that  the  insolvent  was  indebted  to  the 
plaintiff  before  and  at  the  time  of  the  seques- 
tration, that  the  Chief  Commissioner  took  the 
proof  of  the  debts,  and  in  so  doing  stated  the 
account  between  the  insolvent  and  the  defen- 
dant, and  the  balance  only  was  proved  under  sec. 
37: — Held,  on  demurrer,  a  good  plea,  without 
any  averment  that  there  was  no  notice  of  in- 
solvency at  the  time  of  the  accrual  of  the  debt, 
as  the  Commissioner's  decision,  not  having  been 
appealed  from,  was  equivalent  to  a  judgment. 
Ih. 

Sequestration  of  a  Partnership — Separate 
Estates."] — The  sequestration  of  the  estate  of  a 
partnership  vests  in  the  assignee  the  separate 
estates  of  each  partner.  The  declaration  stated 
that  A. B.,  official  assignee,  and  CD.,  creditors' 
assignee  of  the  insolvent  estate  of  a  certain  co- 
partnership consisting  of  J.W.,  P.M.,  and 
T.W.D.,  and  carrying  on  business  under  the 
name  and  style  of  M.  and  Co.,  and  which  said 
estate  was  adjudged  to  be  sequestrated  (the 
separate  estates  of  the  said  partners  being  at  the 
time  of  the  said  sequestration  also  respectively 
insolvent),  sued  the  defendants  for  money  pay- 
able by  the  defendants  to  the  plaintiffs  for 
money  had  and  received  by  the  defendants  to 
the  use  of  J.W.  before  the  said  sequestration, 
concluding  that  the  plaintiffs'  claim,  &c. : — Held 
firstly,  that  the  plaintiffs  were  properly  de- 
cribed  as  assignees  of  the  partnership;  and, 
secondly,that  the  declaration  sufficiently  showed 
that  they  sued  in  their  representative  character. 
A  plea  to  the  above  declaration  traversed  that 
the  separate  estates  of  J.W.,  F.M.,  and  T.W.D. 
were  at  the  time  of  the  sequestration  respec- 
tively insolvent: — Held,  bad,  as  being  an  imma- 
terial traverse.  In  an  action  by  the  assignees  of 
an  insolvent  co-partnership  for  a  debt  due  by  the 
defendants  to  one  of  the  partners,  a  debt  due  by 
the  co-partnership  to  the  defendant  cannot  be 
set  off.     Perry  v.  Towns,  1  S.C.R.  73. 

Right  of  Set-off  as  against  Insolvent.} — The 
plaintiff  sued  as  the  holder  and  representative 
of  W.  B.  and  Co.,  the  payees  of  a  bill  of 
exchange  drawn  in  the  Mauritius  by  an  officer 
of   the  defendants'   branch  bank    established 


there  upon  the  defendants  in  this  colony,  and 
accepted  by  them  in  favour  of  the  said  W.  B. 
and  Co.,  or  their  order.  The  estate  of  these 
payees  was  under  sequestration,  although  the 
fact  was  not  then  kno^-n  in  the  Mauritius  at 
the  time  of  the  drawing  of  the  bill.  On  the 
arrival  of  the  bill  in  Sydney,  under  cover  to 
W.  B.  and  Co.,  it  was  taken  possession  of  by 
the  plaintiff,  and,  upon  presentation,  accepted 
by  the  bank:— Held,  that  the  defendants  were 
not  entitled  to  set-off  against  its  amount  a  large 
sum  in  which,  at  the  time  of  the  sequestration, 
W.  B.  and  Co.  were  indebted  to  them.  Semble, 
that  the  word  "insolvency"  in  the  proviso  to 
the  37th  section  of  the  Insolvent  Acts  5  Vict. 
No.  17,  means  the  inadequacy  of  a  man's  assets 
as  compared  with  his  debts,  or,  in  the  case  of  a 
trader,  a  general  inability  to  meet  his  engage- 
ments at  the  time  of  the  credit  given.  Sempill 
V.  Oriental  Bank,  7  S.C.R.  68. 

Eight  of  Creditor  to  Revalue  Security  after 
Distribution— 5  Vict.  No.  17,  sees.  39  <fc  91.]— A 
creditor  who  held  a  mortgage  security  over  part 
of  an  insolvent  estate  for  upwards  of  £624, 
valued  his  security  only  at  £400  and  proved 
for  the  balance  in  distribution.  After  the 
plan  of  distribution  was  confirmed  and  the 
creditor  had  received  his  dividend  on  his  con- 
current claim,  the  official  assignee  claimed  an 
assignment  of  the  security,  and  a  conveyance  of 
the  premises,  for  the  benefit  of  the  creditors  at 
large,  of  the  insolvent,  upon  payment  of  the 
£400  at  which  the  security  had  been  valued. 
The'  creditor,  thereupon,  claimed  to  put  another 
value  on  the  mortgaged  premises : — Held  (Mar- 
tin C.J.  dissentiente)  that  he  could  do  so  to  the 
extent  of  the  principal  sum  secured  by  the 
mortgage,  and  that  the  official  assignee  was  not 
entitled  at  the  time  he  made  the  demand  to  a 
conveyance  and  assignment  of  the  premises  on 
payment  of  the  £400 — nor,  after  the  premises 
had,  by  consent,  been  sold,  was  he  presently 
entitled  to  the  difference  between  the  £400  and 
the  principal  sum.  Humphrey  v.  Lobb,  13 
S.C.R.  Eq.  1. 

Cross  Actions  —  Set-off — Rule  Nisi  pending 
— Mandamus.}— %.  recovered  a  judgment  in  an 
action  against  W.  for  damages  and  costs,  W. 
obtained  a  verdict  in  an  action  against  S., 
whereupon  S.  obtained  a  rule  nisi  for  a  new 
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trial,  and  W.'s  costs  were,  consequently,  not 
taxed.  After-wards  S.  levied  a  fi.  fa.  under  his 
judgment,  and  W.  failing  to  point  out  sufficient 
disposable  property,  S.  filed  a  petition  in  the 
Insolvency  Court  against  W.,  on  which  an 
order  nisi  for  the  sequestration  of  W.'s  estate 
was  granted.  Afterwards  the  rule  nisi  for  a 
new  trial  came  on  in  the  Supreme  Court  and 
was  ordered  to  stand  over  until  the  order  for 
sequestration  was  decided.  When  the  order 
nisi  for  sequestration  came  on  the  Chief  Com- 
missioner ordered  the  matter  to  stand  over 
until  the  rule  nisi  for  a  new  trial  had  been 
dealt  with  by  the  Full  Court.  Upon  a  motion 
for  mandamus  to  the  Chief  Commissioner  to 
hear  and  determine  the  petition  for  sequestra- 
tion : — Held,  that  the  application  was  too  soon, 
and  that  it  ought  to  be  dismissed  with  costs. 
Ex  parte  Smith,  2  S.C.R.  N.S.  286. 


X.  Property  of  Insolvent  and  OrnciAL 
Assignee's  Title  thereto. 

Mights  of  Purchaser  of  Assets  of  Estate.]— 
The  purchaser  of  the  assets  of  an  insolvent 
estate  cannot  take  proceedings  in  the  name  of 
the  assignee,  to  invalidate  transactions  coming 
within  sec.  8  of  the  Insolvent  Act,  unless  the 
assignee  has  elected,  prior  to  the  sale,  to  make 
them  void.  The  right  to  recover  the  amount  of 
any  payment  within  sec.  12  of  the  Insolvent 
Act,  is  dependent  on  the  same  election,  what- 
ever may  be  the  effect  of  25  "Vict.  No.  8.  Mac- 
kenzie V.  Barker,  2  S.C.R.  56. 

Land— Effects  Real— Setting  aside  Deed.]— The 
words  "effects  real,"  in  the  seventh  section  of 
5  Vict.  No.  17,  include  land.  Ex  parte  £er- 
gin,  3  S.C.R.  173. 

Sequestration  —  Garnishee  Order — Prioriti/.] 
— The  service  of  an  order  of  attachment  ob- 
tained by  a  judgment  creditor.  A.,  under  the 
27th  section  of  the  Common  Law  Procedure 
Act  of  1857,  20  Vict.  No.  31,  against  a  gar- 
nishee, B.,  attaching  debts  due  by  B.  to  C, 
does  not  bind  such  debts,  so  that  A,  thereby 
acquires  a  "security  or  lien"  within  sec.  39  of 
the  Insolvency  Act.  Where  the  judgment 
creditor  had  obtained  such  an  order,  and  before 
execution   issued  against   the    garnishee,   the 


estate  of  the  judgment  debtor  was  sequestrated: 
— Held,  that  as  by  the  sequestration  the  debt 
due  by  the  garnishee  passed  to  the  judgment 
debtor's  assignee,  the  order  of  attachment  ought 
to  be  set  aside.  Ranclaud  v.  Cox,  5  S.C.R. 
347. 

Defamation  —  Execution.]  —  The   Defamation 
Act,   11  Vict.    No.    13,  sec.  13,   enacts  that: 
"  Whenever    any  person    shall    be    convicted 
either  in  a  civil  or  criminal  proceeding,  of  print- 
ing or  publishing    a    defamatory  article,  the 
plaintiff  or  prosecutor,  in  whose  favour  judg- 
ment shall  have  been  given,  shall  be  at  liberty, 
under  his  writ  of  execution  to  levy  the  costs, 
damages,  penalties,  and  expenses  named  therein, 
out  of  the  whole  of  the  types,  presses,  or  print- 
ing materials  whatsoever,  belonging  to  the  firm 
whose  types,  presses,  or  printing  materials,  or 
any  part  thereof,  may  have  been  used  in  printing 
such  defamatory  article,  as  well  as  out  of  the 
property  of  the  defendant  on  the  record": — 
Held  (Hargrave  J.  dissentiente),  that  the  person 
whose  types,  &c.,  may  be  seized,  is  some  person 
other  than  the  defendant  on  the  record ;  and, 
therefore,  where  the  defendant  in  an  action  of 
libel  published  in  his  newspaper  became  insol- 
vent after  execution  levied  upon  his  types,  &o., 
the  types,  &c.,  passed  to  his  official  assignee 
under  the  30th  section  of  the  Insolvent  Act,  5 
Vict.  No.  17.     Webb  v.  Humphrey,  6  S.C.R. 
361. 

5  Vict.  No.  17,  sec.  92— Right  of  Action  for 
Dividend.] — The  defendant  was  official  assignee 
of  the  insolvent  estate  of  Cox.  The  plaintiff 
was  a  creditor  to  whom  a  dividend  of  £442  3s.  7d. 
became  payable.  Moss  and  Alt  were  creditors 
of  the  plaintiff  in  the  sum  of  £236  6s.  6d.,  and 
obtained  from  him  a  power-of-attorney  to  receive 
whatever  dividend  might  be  payable  from  Cox's 
estate.  Wallace  was  also  a  creditor  of  the 
plaintiff  in  the  sum  of  £160,  and  gave  notice  of 
his  claim  to  the  defendant.  The  defendant  paid 
the  whole  dividend  to  Moss  and  Alt  who,  after 
satisfying  their  claims,  handed  the  residue  to 
Wallace.  On  an  action  being  brought  by  the 
plaintiff  for  the  balance  paid  by  Moss  and  Alt  to 
Wallace,  a  verdict  was  recovered  for  the 
amount: — Held  (per  Hargrave  and  Cheeke 
dxibitante),  that  the  92nd  section  of  the  Insol- 
vency Act  did  not  take  away  the  right  of  action 
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for  a  dividend  {dissentiente  Stephen  C.J.)  Per 
totam  curiam,  that  in  the  circumstances  of  the 
case  the  defendant  was  liable.  Walmsley  v. 
Mackenzie,  7  S.C.R.  58. 

Unregistered  Bill  of  Sale — Actual  Possession  of 
Bill  of  Sale  Holder.} — B.  took  actual  possession 
of  certain  goods  comprised  in  a  bill  of  sale  not 
duly  registered,  but  given  for  valuable  conside- 
ration by  S.,  who  became  insolvent  after  such 
possession  taken.  The  ofiftcial  assignee  of  S. 
demanded  the  goods  as  part  of  the  insolvent 
estate,  and  B.  allowed  him  to  take  them,  but  at 
the  same  time  gave  him  a  notice  in  writing 
stating  that  he  (B.)  claimed  the  goods  as  his  own 
property  by  virtue  of  the  bill  of  sale: — Held, 
that  B.'s  possession  was  good  against  the  official 
assignee,  the  invalidity  of  the  bill  of  sale  as 
against  S.  's  creditors  being  immaterial,  and  that 
B.  could  bring  trover  against  the  official  assignee 
without  previously  demanding  the  return  of  the 
goods.    Brown  v.  Mackenzie,  10  S.C.Ei.  302. 

Bill  of  Sale — Surrender — Rights  of  Holder 
against  Official  Assignee.} — G.  W.  made  over 
certain  property  to  his  son,  W.  G-.  W.,  in  con- 
sideration that  the  latter  would  pay  to  him  a 
weekly  sum  of  £3  and  £100  to  each  of  his  three 
children  at  his  death.  The  due  payment  of  the 
said  sums  was  secured  by  a  bill  of  sale  over  the 
property,  containing  the  following  proviso: — 
' '  Provided  also,  and  it  is  hereby  further  agreed 
and  declared,  that  in  case  default  should  be 
made  in  payment  of  all  or  any  of  the  moneys 
intended  hereby  to  be  secured,  &o.  &c. ;  .  .  . 
or  if  the  said  mortgagor  shall  bring,  or  threaten, 
or  attempt  to  bring  his  estate  within  the  opera- 
tion of  any  law  relating  to  bankrupts  or  insol- 
vents; or  if  any  proceedings  for  that  purpose 
shall  be  taken  by  any  other  person;  .... 
or  if  any  act,  deed,  matter,  or  thing  shall  be 
done,  or  knowingly  or  willingly  permitted  or 
suffered,  by  the  said  mortgagor,  or  by  or 
through  his  means  or  instrumentality,  whereby, 
or  by  reason  or  means  whereof,  this  present 
security  shall,  in  the  opinion  of  the  said  mort- 
gagee, become  deteriorated  or  lessened  in  value, 
it  shall  be  lawful  for  the  said  mortgagee  to  re- 
enter, &c.  &c."  W.  G.  W.  gave  way  to  habits 
of  intoxication.  G.  W.,  ultimately  seeing  that 
the  security  was  becoming  depreciated,  pre- 
vailed upon  W.  G.  W.  to  execute  a  formal 


surrender.  G.  W.  then  re-entered,  W.  G.  W. 
thereupon  sequestrated  his  estate.  The  pre- 
sent action  was  brought  by  his  official 
assignee.  The  jury,  in  answer  to  a  question 
put  by  Faucett  J.,  found  that  the  habi- 
tual drunkenness  of  W.  G.  W.  caused 
the  security  to  be  deteriorated  in  value : 
— Held  (Stephen  C.J.  dissentiente),  that  the 
words  of  the  proviso  did  not  comprehend 
"  drunkenness"  as  an  act,  deed,  matter,  or 
thing,  whereby,  &c.  Per  Stephen  C.J.  The 
clause  in  the  bill  of  sale  against  doing  any  act, 
deed,  matter,  or  thing,  was  violated  by  the 
habitual  drunkenness  of,  "W.G.W.: — Held,  also, 
that  the  measure  of  the  damages  to  which  the 
plaintiff  was  entitled  was  the  value  of  the  goods 
on  the  premises  when  the  security  was  executed, 
less  the  value  of  the  annuity.  After  the 
premises,  &c.,  had  been  so  surrendered  to 
G.W.,  he,  in  pursuance  of  a'clause  therein,  re- 
ceived debts  to  the  amount  of  £14  5s.  4d.,  due 
to  W.  G.  W.:— Held,  that  the  plaintiff  was 
entitled  to  sums  of  money  so  received,  as  they 
could  only  have  been  received  by  G.W.  as  agent 
for  W.G.W.,  and  consequently  as  agent  for  his 
official  assignee.  Mackenzie  v.  Williams,  11 
S.C.P..  178. 

Beputed  Ovmership — Distraint  on  Insolvent's 
Premises — Replevin — Duty  of  Jury  when  Evidence 
Uncontradicted.} — Where  chattels  (furniture  and 
other  household  goods)  had  been  by  deed  settled 
by  a  husband  on  his  wife,  the  conveyance  being 
to  trustees,  to  permit  her  to  have  the  use  and 
enjoyment  thereof: — Held,  that  such  use  and 
enjoyment  by  permission  of  the  trustees  did  not, 
on  the  husband's  insolvency  thereafter,  bring 
the  case  within  the  reputed  ownership  clause 
(sec.  55)  of  the  Insolvent  Act,  notwithstanding 
that  he  resided  with  the  wife,  and,  therefore, 
had  in  effect  equally  with  her  the  use  of  the 
goods: — Held,  secondly,  that  after  sequestration 
a  landlord  cannot  distrain  for  rent  due  by  the 
insolvent,  upon  either  the  latter's  goods  or  the 
goods  of  a  stranger: — Held,also,  that  the  settlor 
was  sufficiently  described  in  the  deed  and  in  the 
affidavit  (under  the  Bills  of  Sale  Act)  verifying 
the  same  as  a  merchant,  although  in  fact  he  was 
a  "commission  agent"  only;  and  that  it  was 
sufficient  to  mention  the  street  in  which  he 
lived,  without  adding  the  number  of  his  house : 
Held,  further,  that  a  defendant  in  replevin  may 
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by  plea  deny  the  plaintifFa  property  in  the 
goods,  as  well  as  avow  the  taking  of  them. 
Where  the  sole  witness  for  the  plaintiffs  was 
uncontradicted  and  unimpeaohed  In  character, 
but  was  disbelieved  by  the  jury,  and  their 
verdict  was  accordingly  found  for  the  defendant, 
a  new  trial  (Hargrave  J.  dissentiente)  was  granted. 
Cohen  V.  Slade,  12  S.C.R.  88. 

Property  settled  to  Separate  Use— Order  and 
Disposition  Clauses.] — A  husband  devised  and 
bequeathed  unto  his  wife  and  their  children  all 
his  real  and  personal  estate  for  their  use  and 
benefit ;  but  should  his  wife  marry  again,  the 
second  husband  to  have  no  power  to  mortgage, 
sell,  or  make  away  with  any  of  the  above-men- 
tioned property,  and  after  the  death  of  his  wife 
then  all  the  estate  both  real  and  personal  to  be 
sold  and  the  money  to  be  equally  divided 
between  his  children.  The  wife  married  again, 
and  her  second  husband  dealt  with  the  property 
as  his  own,  selling  the  land  and  wool,  the  pro- 
duce of  the  sheep  bequeathed,  in  his  own  name. 
He  then,  while  so  in  possession  of  the  property, 
became  insolvent,  and  his  estate  was  seques- 
trated : — Held,  (1)  that  the  wife  of  the  insolvent 
took  a  life  interest  free  from  the  control  of 
her  husband  ;  (2)  that  the  goods  and  chattels 
of  the  wife  so  in  possession  of  her  husband,  the 
insolvent,  were  not  in  his  "  possession,  order  or 
disposition,"  by  consent  of  the  true  owner, 
within  sec.  55  of  the  Insolvent  Act  (5  Vict.,  No. 
17),  and  his  official  assignee  could  not  sell  them. 
Binton  v.  Miller,  S.M.H.,  15th  Sept.  1876. 

Detinue — Right  of  Property — Jus  tertii — Scdes 
in  Insolvency  not  sanctioned  by  Chief  Commis- 
sioner]— Plaintiff,  as  official  assignee  of  W., 
made  a  contract  with  defendant  for  the  sale  of 
an  engine  belonging  to  W.'s  estate.  He  then 
applied  to  the  Chief  Commissioner  of  Insolvent 
estates  for  his  approval  of  the  sale.  The  Chief 
Commissioner  made  no  direction  : — Held,  that 
no  interest  passed  to  the  defendant  by  the  sale. 
Plaintiff  afterwards  sold  the  engine,  which  at 
the  time  was  in  the  possession  of  the  defendant, 
to  v.,  at  auction,  and  guaranteed  delivery : — 
Held  (per  Martin  C.J.  and  Manning  J.;  Har- 
grave J.  dissentiente),  that  notwithstanding  the 
guarantee  to  deliver,  the  property  in  the  engine 
passed  to  V.  immediately  upon  the  sale,  and 
that  the  right  of  property  being  out  of  the 


plaintiff,  he  could  not  succeed  in  an  action  of 
detinue  against  the  defendant  upon  the  issue  of 
not  possessed.  Sembh,  per  Manning  J.,  that 
a  prospective  general  assent  to  a  private  sale 
being  had  would  preclude  the  Chief  Commis- 
sioner from  disaffirming  a  particular  sale  except 
on  the  ground  of  fraud.  Sandeman  v,  Robinson, 
Knox,  382. 

Parties  to  Action — Official  Assignee— Corn/pie- 
tion  of  Contract  by  Surety. '\~-V\3hA\Q  after  the 
judgment  of  the  Court  filed  an  amended  replica- 
tion setting  out  a  bond,  in  which  W.  was 
surety  for  A.  in  the  sum  of  £250,  and  one  of  its 
conditions  stipulated  that  in  case  of  the 
insolvency  of  A.,  or  any  delay  in  or  suspension 
of  the  work,  "  the  employer,  by  the  architect, 
might  give  to  the  contractors  or  their  sureties  or 
their  assignee  or  trustee,  as  the  case  might  be, 
notice  requiring  the  works  to  be  proceeded 
with,"  and  in  case  of  default,  the  defendant 
might  employ  other  persons  to  complete  the 
work,  and  set  off  the  expense  against  themoney 
payable  to  A.  under  the  contract.  The  replica- 
tion went  on  to  state  that  the  defendant  gave 
notice  to  W.,  and  that  W.  proceeded  with  and 
completed  the  works  according  to  the  specifica- 
tions, &c.,  and  that  the  right  of  action  vested  in 
the  official  assignee  of  A.,  and  that  he  was 
suing  partly  for  his  own  benefit  and  partly  for 
the  benefit  of  W.:^Held,  per  Hargrave  and 
Faucett  JJ.  (Martin  C.J.  dissentiente)  that  the 
replication  was  good.  Bandsman  v.  Cohens 
Knox,  496. 

Order  and  Disposition — Executrix  de  son  tort.] 
— A  widow  who  had  not  obtained  letters  of 
administration,  mortgaged  the  goods  of  the 
deceased  to  G.  H.,  her  son,  and  6.  allowed  the 
goods  to  remain  in  her  possession.  She  became 
insolvent,  and  after  the  insolvency  letters  of 
administration  were  taken  out  by  H.  The 
official  assignee  seized  the  goods : — Held,  that 
the  goods  were  not  in  the  order  and  disposition 
of  the  insolvent  with  the  consent  of  the  true 
owner.    Harhness  v.  SempiU,  1  S.C.R.N.S.  151. 

Money  paid  into  Court  to  abide  Event  of  Inter- 
pleader Issue  —  Stay  of  Proceedings.]— H.  ob- 
tained a  judgment  against  S.,  and  proceeded  to 
execution.  The  sheriff  having  gone  into  pos- 
session, the  goods  were  claimed  by  trustees 
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under  a  deed  of  aasigmnent  executed  by  S.  The 
sheriff  interpleaded,  and  an  issue  was  directed, 
the  claimants  either  to  execute  a  bond  or  to  pay 
the  amount  of  the  judgment  into  Court.  S. 
afterwards  became  insolvent.  The  claimants, 
thinking  that  the  insolvency  stayed  all  proceed- 
ings in  the  interpleader,  gave  notice  that  they 
did  not  intend  to  go  on,  and  paid  the  money 
into  Court : — Held,  upon  applications  by  the 
official  assignee  of  S.  and  by  H.  to  have  the 
money  paid  out  of  Court,  that  H.,  and  not  the 
official  assignee,  was  entitled  to  the  money.  An 
interpleader  issue,  it  the  goods  are  not  in  the 
custody  of  the  sheriff,  is  not  stayed  by  the 
insolvency  of  the  judgment  debtor.  Harris  v. 
Solomon,  2  S.C.R.  N.S.  207. 

Equity  of  Medemption — Purchase,  hy  Son  from 
Insolvent  Father.] — S.  purchased  from  F.  (his 
father)  land  on  the  eve  of  F.'s  insolvency,  and 
mortgaged  it  the  next  day  for  same  price  as  he 
gave.  F.'s  official  assignee  claimed  the  equity 
of  redemption  : — Held,  that  the  conveyance  was 
not  f  raudident,  and  the  official  assignee  was  not 
entitled  to  equity  of  redemption.  Lyons  v. 
Henderson,  2  S.C.R.  N.S.  Eq.  23. 

Payment  before  Insolvency — 25  Vict.  No.  8,  s. 
1 — Notice — Definition  of  Insolvency.] — On  the 
17th  October,  1878,  the  insolvent  sequestrated 
his  estate.  For  many  years  previously  he  had 
had  considerable  dealings  with  W.,  and  in  the 
latter  part  of  1887,  he  was  indebted  to  W.,  in  a 
large  amount,  for  which  he  gave  W.  his  bills. 
These  bills  were  renewed,  or  partially  renewed, 
and  as  the  result  W.  held  two  bills  for  the 
sums  of  £234 10s.  lOd.  and  £510  8s.  respectively. 
These  bills  were  made  payable  at  the  City  Bank. 
In  March,  1878,  his  premises  were  destroyed 
by  fire.  Before  the  fire  he  owed  the  City  Bank 
between  £5000  and  £6000,  on  account  of  ad- 
vance made  to  him  by  the  bank,  for  which  the 
bank  held  security  over  all  his  property,  the 
principal  portion  of  which  (a  run  or  station)  had 
been  valued  two  years  before  at  £9000,  but  had 
at  the  time  of  the  fire  decreased  in  value.  In  May 
or  June,  1878,  W.,  who  still  held  the  two  bills 
of  M.,  already  mentioned,  asked  M.  for  another 
bill  of  £315.  This  occurred  at  8  o'clock  in  the 
evening.  M.  said,  "What  is  the  good,  the 
bank  will  not  cash  the  bills  you  hold."  W. 
then  said,  "  Well,  I  will  fill  up  a  cheque."    M. 


again  said,  "  It  is  no  good,  the  bank  will  not 
cash  it.''  W.  said  he  would  chance  it,  and 
filled  up  a  cheque  for  the  amount,  and  M. 
signed  it.  The  bank  refused  to  pay  the  bills  or 
the  cheque  without  a  guarantee  from  W., 
against  loss ;  but  on  getting  such  guarantee,  the 
bank  paid  them.  The  guarantee  for  the  bills 
was  given  in  the  absence  of  W.,  by  S.,  his  clerk, 
and  he  received  the  payment  of  them;  the 
guarantee  for  the  cheque  was  afterwards  given 
by  W.  himself: — Held,  on  such  evidence,  that 
the  jury  were  justified  in  finding  that  M.  was 
insolvent  when  the  payments  were  made  by  the 
bank,  and  that  W.  had  notice  of  his  insolvency. 
Held,  also,  that  the  payments  were  not  within 
25  Vict.  No.  8,  s.  1.  Sandeman  v.  Watson,  1 
N.S.W.  L.B.  113.  [Affirmed  by  the  Privy 
Council  10th  December,  1881.] 

Official\Assignee  may  bring  Ejectment.  ] — Where 
land  has  been  fraudulently  conveyed  by  insol- 
vent, the  official  assignee  may  bring  an  action  of 
ejectment  without  going  into  equity  to  set  aside 
the  deed.    Sandeman  v.  Lee,  2  S.C.R.  N.S.  200. 


XI.  Fraudulent  and  Void  Conveyances. 

5  Vict.  No.  17  s.  8—"  Absolutely  Void."]— In 
a.  8  of  the  Insolvent  Act  the  words  "absolutely 
void"  mean  "void  as  against  creditors"  at  the 
election  of  the  official  assignee.  Broughton  v. 
Barker,  1  S.C.R.  Eq.  78.  See  Bamk  of  Aus- 
tralasia V.  Harris,  1  S.C.R.  (App.)  at  p.  16; 
Sandeman  v.  Lee,  2  S.C.R.  N.S.  200. 

Postnuptial  Settlement.] — A  postnuptial  settle- 
ment made  in  accordance  with  a  verbal  agree- 
ment before  marriage,  held  void  as  against  a 
judgment  creditor  whose  action  was  pending  at 
the  date  of  the  execution  of  the  settlement. 
Perry  v.  Muir,  2  S.C.R.  Eq.  1, 

Voluntary  Conveyance — Deed  Set  Aside  as  to 
Part.] — Where  an  insolvent  had  by  a  voluntary 
conveyance  settled  the  property  on  his  daughter, 
which  was  of  greater  value  than  the  creditor's 
debt : — Held,  that  the  Court  had  no  jurisdiction 
to  set  aside  the  deed  absolutely,  but  only  in  so 
far  as  the  creditor  was  deprived  by  the  deed  of 
the  means  of  recovering  his  debt.  The  Court 
ordered  a  sale,  the  surplus  proceeds,  if  any,  to  be 
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paid  to  the  trustee  under  the  conveyance. 
Qucere,  whether  the  Court  have  power  to  make 
any  order  as  to  costs.  In  re  M'Orath,  3  S.C.R. 
174  {in  notia). 

Consideration  Inadequate.] — The  defendant 
Lee  in  1843  settled  a  piece  of  land  on  his 
daughter,  an  infant,  and  unmarried,  who  was 
subsequently  married  to  B.,  no  further  settle- 
ment being  made  on  the  marriage.  Several 
years  afterwards  the  defendant  Lee  paid  B. 
£500  for  conveying  his  interest  in  his  wife's 
right  in  the  settled  property,  the  annual  value 
of  which  was  over  £400,  and  shortly  after  B. 
became  insolvent.  On  a,  suit  being  instituted 
by  his  official  assignee  to  have  the  conveyance 
of  the  insolvent's  interest  declared  void :  - 
Held,  that  under  the  seventh  section  of  the 
Insolvency  Act  the  deed  was  void  as  against 
creditors  owing  to  the  inadequacy  of  the  con- 
sideration, and  that  the  insolvent's  wife  had  an 
equity  to  a.  settlement  in  the  said  property. 
Sempill  V.  Lee,  4  S.C.R.  Eq.  90. 

Settlement  within  twelve  months  of  Insolvency — 
Consideration.] — On  motion  to  set  aside  a  settle- 
ment under  the  seventh  section  of  the  Insolvency 
Act,  it  appeared  that  the  settlement  was  exe- 
cuted within  twelve  months  before  the  seques- 
tration of  his  estate  by  the  insolvent,  who  had  a 
life  interest  in  four  houses,  his  eldest  son  having 
the  reversion  in  fee.  The  father  and  son  con- 
veyed the  houses  to  a  trustee,  to  raise  money 
on  them  for  repairs,  and  subject  thereto,  on 
trust  for  the  former's  wife  for  her  life,  and  then 
for  two  younger  children  till  twenty-one,  with 
remainder  to  the  eldest  son,  the  original  re- 
versioner. No  money  had  been  raised  for  re- 
pairs, and  all  the  rent  had  been  paid  by  the 
trustee  to  the  wife  :  — Held,  that  the  settle- 
ment was  not  voluntary.  Ex  parte  Giblin,  5 
S.C.R.  260. 

Conditional  Purchase  by  Insolvent  —  Sale  to 
Creditor  —  Lease  to  Insolvent.]  — S.  having 
selected  certam  land  under  the  Crown  Lands 
Act  of  1861,  sold  the  same  (21  Nov.  1865) 
to  the  defendant,  to  whom  he  was  largely 
indebted  at  the  time  of  the  sale,  the  considera- 
tion consisting  of  the  said  debt,  two  promissory 
notes,  and  a  sum  in  cash.  A  few  days  after- 
-wards  the  defendant  gave  S.   a  lease  of  the 


property.  S.  became  insolvent  on  the  2nd  of 
February,.  1866,  and  the  plaintiff  was  appointed 
his  assignee.  In  June,  1866,  the  defendant 
obtained  from  the  Crown  a  grant  to  himself  in 
fee  of  the  said  land,  which  grant  was  only 
enrolled  and  registered  in  July  following,  in 
conformity  with  the  provisions  of  the  Real 
Property  Act,  20  Vict.  No.  9 :— Held,  that  the 
said  purchase  and  lease  were,  under  the  circum- 
stances of  the  case  and  the  provisions  of  the 
5  Vict.  No.  17,  s.  8,  void  as  against  the  plaintiff 
and  the  creditors  of  S.,  and  could  not  be  con- 
sidered as  a  payment  or  a  bond  fide  delivery  of 
goods: — Held,  also,  that  the  provisions  of  the 
Real  Property  Act,  giving  an  indefeasible  title, 
are  not  to  be  construed  as  it  meaning  that  by 
registration  alone  under  the  Act  a  duly  regis- 
tered proprietor  is  enabled  to  get  rid  of  equities 
residing  in  himself,  in  relation  to  such  property. 
Sempill  V.  Jarvis,  6  S.C.R.  Eq.  68. 

Billo/Sale — Colltision.] — Action  by  the  official 
assignee  of  M.,  an  insolvent,  to  recover  a  deed 
of  grant,  or  its  value.  Plea,  on  equitable 
grounds,  that  the  defendant  was  entitled  to 
retain  the  deed  against  the  plaintiff,  because  he 
had  purchased  the  property  before  his  insol- 
vency, when  sold  by  a  creditor  under  a  biU  of 
sale,  and  for  M.'s  benefit.  Replication,  on 
equitable  grounds,  that  the  purchase  was  made 
by  the  defendant  in  trust  for  M.,  in  collusion 
with  him,  and  partly  with  his  money,  and  for 
the  purpose  of  defrauding  M.'s  creditors.  It 
further  alleged  that  all  the  money  advanced  by 
the  defendant  had  been  repaid.  Issue  thereon. 
At  the  trial  it  appeared  that  M.,  being  entitled 
to  a  grant  in  fee  of  certain  premises,  mortgaged 
the  same  and  stock  thereon  to  D.  The  instru- 
ment contained  a  power  of  sale  in  case  of 
default;  and  in  pursuance  of  this  power  D. 
offered  the  premises  for  sale.  M.  protested 
against  the  sale,  denying  his  indebtedness,  but 
finally  endeavoured  by  the  aid  of  friends  to 
prevent  the  sale  by  payment.  The  defendant 
was  willing  to  advance  a  great  part,  but  not  the 
whole  of  the  amount  required.  Three  friends  of 
M.  placed  in  M.'s  hands  three  cheques  and  a 
bill  of  exchange,  unitedly  amounting  to  £290, 
and  M.  gave  them  to  the  defendant,  apparently 
to  complete  the  required  sum.  They  were 
placed  to  defendant's  credit  in  a  bank,  but  the 
bill  was  never  used.    M.  was  not  called  as  a 
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witness;  but  the  defendant  swore  that  no 
arrangement  was  up  to  that  time  come  to 
between  them  to  purchase  the  property.  But 
he  admitted  he  wished  to  assist  M.  On  the 
morning  after  the  receipt  of  the  cheque,  the 
defendant  attended  the  sale  and  purchased  the 
entire  property  from  D.'s  agent  for  £800,  gave 
a  cheque  for  the  amount,  and  took  a  receipt  by 
way  of  conveyance  from  D.  in  consideration  of 
such  payment.  The  stock  was  sold  off  by  M. 
in  defendant's  name,  and  the  proceeds  paid  to 
the  latter's  credit,  until  £732  was  realised. 
After  the  insolvency  the  Crown  grant  of  the 
premises  was  sent  to  M.'s  wife,  and  by  her  given 
to  the  defendant.  The  jury  having  found  that 
the  defendant  had  purchased  as  trustee  for  M., 
and  had  been  repaid,  and  that  the  object  of  the 
purchase  was  to  defraud  M.'s  creditors,  the 
verdict  was  entered  for  the  plaintiff.  The 
Court  refused  to  disturb  the  verdict,  being  of 
opinion  that  the  replication  might  be  proved 
without  evidence  of  a  trust  in  writing. 
Humphery  v.  Roberts,  6  S.C.R.  214. 

Marriage  Settlement  by  Trader — Considera- 
tion.}— J.  C,  a  trader,  previous  to  his  marriage 
with  his  second  wife,  executed  a  marriage 
settlement,  conveying  certain  lands  to  trustees 
to  the  use  of  himself  and  his  heirs  until  the 
marriage,  and  after  the  solemnisation  thereof 
to  his  own  use  for  life,  "or  until  he  should 
become  a  bankrupt  or  insolvent  within  the 
meaning  of  any  law  for  the  relief  of  or  relating 
to  insolvent  debtors  or  bankrupts;  or  should 
attempt  to  alien  or  encumber  the  same,  or  any 
part  thereof;  or  should  do,  or  suffer  to  be  done, 
anything  whereby  the  same  would,  wholly  or 
partially,  by  his  act  or  default,  or  by  operation 
of  law  or  otherwise,  if  belonging  absolutely  to 
him,  become  vested  in  or  payable  to  any  other 
person ;  and  after  his  death,  or  the  termination 
in  his  life- time,  of  the  use  declared  in  his  favour 
by  the  happening  of  any  of  the  events  above- 
mentioned,  to  the  use  of  his  trustees  upon 
certain  trusts  in  favour  of  his  wife  for  life  for 
her  separate  use."  And  there  were  subsequent 
limitations  declared  in  favour  "  of  all  and  every 
or  such  one  or  more  exclusively  of  the  others  or 
other  of  the  child  or  children  or  remote  issue  of 
the  settlor."  The  settlor  had  three  children  by 
his  former  marriage,  but  none  by  his  second  at 
the  time'  of  the  suit  being  instituted.     Some 


months  after  his  second  marriage,  J.  C,  having 
become  embarrassed  in 'his  business  transac- 
tions, executed  an  assignment  of  all  his  estate 
to  trustees  for  the  benefit  of  his  creditors.  A 
bill  filed  by  trustees  of  the  assignment,  praying 
that  the  trusts  of  the  settlement — so  far  as  it 
affected  the  land  so  as  aforesaid  settled  by 
J.  C.  for  the  separate  use  of  Mrs.  C.  for  life, 
and  afterwards  for  all  his  children,  or  at  least 
the  trust  in  favour  of  the  latter — might  be 
declared  fraudulent  and  void,  as  against  his 
creditors,  was  dismissed,  with  costs: — Held, 
that  J.  C. ,  by  making  the  assignment,  did  not 
become  a  bankrupt,  nor  an  insolvent,  "within 
the  meaning  of  any  law  for  the  relief  of  or  relat- 
ing to  insolvent  debtors  or  bankrupts.''  Held, 
also,  that  the  English  "bankruptcy"  decisions 
are  strictly  applicable  to  our  colonial  "insol- 
vencies" where  a  trader  is  the  insolvent.  Held, 
also,  that  the  limitation  in  favour  of  Mrs.  C. 
was  valid  in  its  creation,  and  that  her  life 
interest  vested  in  the  trustees  of  the  marriage 
settlement  on  the  execution  of  the  assignment. 
Held,  also,  that  the  limitations  in  favour  of  all 
the  children  of  J.  C,  including  those  of  his 
former  marriage,  were  valid,  as  against  his 
creditors.     Wyld  v.  Caldwell,  8  S.C.E.  Eq.  36. 

Consideration — Not  passing  at  the  time.} — 
Where  a  deed  was  executed  more  than  twelve 
mouths  before  insolvency,  it  cannot  be  set  aside 
under  sec.  7  merely  by  showing  that  the  con- 
sideration did  not  pass  at  the  time.  A  debt 
previously  incurred  amounts  to  a  sufficient 
consideration.  Ex  parte  Hudson,  11  S.C.R. 
142. 

Mortgage  within  Sixty  Days.  ]  —A. ,  within  sixty 
days  before  the  sequestration  of  his  estate,  gave 
his  father  a  mortgage  on  a  certain  leasehold,  in 
the  lease  of  which  A.  was  named  as  lessee,  but 
which  his  father  had  purchased  with  his  own 
moneys,  and  had  improved  by  the  erection  of 
buUdings  of  the  value  mentioned  as  the  con- 
sideration of  the  mortgage.  No  valuable  con- 
sideration passed  when  the  mortgage  was 
executed.  It  was  alleged  that  A.  more  than 
sixty  days  before  his  insolvency,  had  agreed 
with  his  father  to  give  him  the  mortgage,  and 
that  the  mortgage  deed  was  antedated  so  as  to 
appear  to  have  been  executed  as  of  the  date  of 
the  agreement,  at  which  time  there  was  no  proof 
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of  A.  being  in  insolvent  circumstances,  or  con- 
templating insolvency.  At  the  suit  of  the 
oflBcial  assignee  of  A.'s  estate,  the  Primary- 
Judge  set  the  deed  aside  as  void  under  the  In- 
solvent Act,  5  Vict.  No.  17  ;  and  on  appeal 
the  decision  was  unaiumously  confirmed  by  the 
Full  Court.  Mackenzie  v.  HoUinshead,  IIS.C.R. 
Bq.  83. 

Conveyance  rendering  Grantor  Insolvent — 
Consideration— Onus  Probandi.] — Ou  the  3rd 
and  6th  of  May,  1872,  H.  by  two  several 
indentures,  conveyed  to  G.  in  consideration  of 
£100,  several  parcels  of  laud — in  which  he  had 
an  interest  dependent  on  the  life  of  his  wife — 
containing  1465  acres,  which  were  then  subject 
to  a  mortgage  for  £200  and  interest.  On  the 
27th  June,  1872,  H.  became  insolvent,  and  his 
official  assignee  sought  to  have  the  indentures 
declared  void  as  against  his  creditors  under  the 
Act  5  Vict.  No.  17,  especially  sees.  6  and  7 
thereof,  on  the  grounds  that  the  consideration 
was  inadequate,  and  did  not  belong  to  G.  but 
to  H.  himself  ;  that  at  the  date  of  the  execution 
of  the  said  indentures,  H.  was  insolvent,  or  if 
not,  became  insolvent  by  their  execution,  and 
that  they  were  executed  for  the  purpose  of  de- 
feating his  creditors.  It  appeared  that,  at  the 
date  of  the  conveyance,  H.  was  only  indebted 
to  one  creditor.  The  Primary  Judge  under  the 
circumstances  appearing  in  evidence,  declared 
the  said  indentures  void  as  against  the  credi- 
tors of  H.,  and  ordered  the  defendant  to  pay 
the  costs,  but  on  appeal  the  FuU  Court  on 
a  review  of  the  circumstances  (Hargrave  P.J. 
dissentiente)  reversed  His  Honour's  decree,  and 
dismissed  the  bill,  but  without  costs.  Mackenzie 
V.  Gough,  12  S.C.R.  Eq.  111. 

Purchase  by  Son  from  Insolvent  Father.] — S. 
purchased  from  F.  (his  father)  land,  on  the  eve 
of  F.'s  insolvency,  and  mortgaged  it  for  the 
same  price  as  he  gave : — Held  (by  the  Primary 
Judge),  that  under  the  circumstances  the  con- 
veyance was  not  fraudulent.  Sempill  v.  Lee, 
4  S.C.R.  Eq.90  (swpra  col.  443),  commented  on. 
Lyons  v.  Henderson,  2  S.C.R.  N.S.  Eq.  23. 

Fraudulent  Conveyance — Recovery  of  Land  in. 
Ejectment  by  Official  Assignee.]  —  Where 
there  has  been  a  conveyance  of  real  property, 
fraudulent  within  the  5  Vict.  No.  17,  sees.  6  and 


8,  the  official  assignee  may  recover  the.  lands  in 
an  action  of  ejectment  against  the  transferree 
without  going  into  equity  to  set  aside  the  deed. 
Bandeman  v.  Lee,  2  S.C.R.  N.S.  200. 


XII.  Pebferences  and  Pkotected  Tbans- 

ACTIONS. 

Indorsement  of  BUI.] — ^Declaration  by  the 
indorsees  of  a  bill  of  exchange  drawn  by  G.  A.  L. 
upon  and  accepted  by  the  defendants.  Plea: 
That  before  and  at  the  time  of  the  indorsement 
and  up  to  and  at  the  time  of  the  sequestration 
of  the  estate  of  G.  A.  L.,  which  was  voluntary, 
and  at  the  commencement  of  this  suit,  the  said 
G.  A.  L.  was  indebted  to  the  plaintiffe  and  to 
the  defendants,  and  to  divers  other  persons ; 
and  was  at  the  said  times  respectively  insolvent 
with  the  meaning  of  the  5  Vict.  No.  17,  a.  8, 
and  that  the  indorsement  had  the  effect  of  pre- 
ferring the  plaintiffs,  being  then  existing  credi- 
tors of  G.  A.  L.  to  the  defendants,  and  to  the 
other  creditors  of  the  said  G.  A.  L. : — Held,  by 
the  Supreme  Court,  that  the  plea  was  bad,  be- 
cause the  words  "  absolutely  void,"  in  the  8th 
section  mean  void  as  against  the  whole  body  of 
creditors ;  and  only  the  creditors  acting  collec- 
tively by  their  official  assignee  can  avail  them- 
selves of  the  invalidity  of  the  transaction. 
Dick  V.  Kidd  {Sup.  Ct.,  13th  July,  1857)  over- 
ruled. An  appeal  from  this  decision  to  the 
Privy  Council  was  dismissed  with  costs  (follow- 
ing the  judgment  just  given  by  their  Lordships 
in  a  similar  appeal  from  the  Supreme  Court  of 
Queensland,  of  which  a  digest  is  appended),  and 
judgment  was  given  for  the  plaintiffe  on  the 
whole  record.  Bank  of  Australasia  v.  Harris 
(No.  1),  1  S.C.R.  App.  12. 

[The  words  "  having  the  effect  of  preferring 
any  then  existing  creditor,"  in  5  Vict.  No.  17, 
s.  8,  according  to  the  true  construction  of  the 
Act,  indicate  fraudulent  preference,  and  were 
not  intended  to  refer  to  any  case  of  preference 
not  fraudulent ;  but,  whether  this  be  so  or  not, 
in  the  full  sense  of  fraudulent  preference,  as 
generally  understood,,  the  words  in  question 
were  not  intended,  and  ought  not  to  be  con- 
strued to  extend  to  a  case  in  which  not  only 
there  was  no  intention  to  prefer,  but  in  which 
the  preference  (if  such  there  were)  arose  merely 
from  the  circumstances  that  the  acceptors  of  a. 
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bill  wei^,  at  the  time  of  the  acceptance,  credi- 
tors of  the  drawer,  who  was  at  the  time  insol- 
vent ;  whereas,  by  accepting  the  bill,  they  had 
represented  themselves  to  be  debtors,  and  had 
authorised  third  persons  dealing  with  the  bill  to 
consider  them  as  such:— So  Held  by  the  Privy 
Council  in  an  action  by  the  indorsees  agaiijst  the 
acceptors  cf  a  bill  of  exchange  drawn  by  G .  A.  L. , 
whose  estate  was  insufficient  to  pay  his  creditors 
in  fuU  at  the  time  of  the  delivery  and  indorse- 
ment thereof.  Bank  of  Australima  v.  Harris 
(No.  2),  1  S.C.R.  App,  19,  8  Jur.  N.S.  181. 

Transfer  of  Cheques,  dec.  —  Payment  — 
Mutual  Credits.} — To  an  action  by  the  official 
assignee  of  the  insolvent  firm  of  P.  and  K., 
under  5  Vict.  No.  17,  s.  8,  to  recover  from  the 
defendants  sundry  promissory  notes,  bills  of 
exchange,  and  bankers'  cheques  or  their  value — 
the  same  having  been  delivered  to  them  by  P. 
and  K.  when  actually  insolvent,  and  within 
sixty  days  preceding  the  sequestration  of  their 
estate,  and  such  delivery  having  the  effect  of 
preferring  the  defendants,  as  creditors  of  the 
said  insolvents,  to  others  of  their  then  creditors, 
the  defendants  pleaded  that  the  delivery  of  the 
several  instruments  was  a  payment  to  them 
bond  fide  made,  and  before  any  order  for  the 
sequestration  was  known  either  to  them  or  the 
insolvents: — Held,  on  demurrer,  that  the  plea 
was  bad.  The  transfer  or  delivery  of  property 
of  any  kind,  not  being  money  or  that  which 
ordinarily  passes  current  as  money  among  per- 
sons in  business — although,  as  between  the 
parties  the  delivery  and  acceptance  may  amount 
to  payment — is  not  a  payment  within  the 
meaning  of  the  12th  section  of  the  Insolvent 
Act.  The  words  in  the  protecting  or  later  por- 
tion of  the  12th  section  apply  exclusively  to 
payments  made  after  sequestration.  Qucere 
(per  Wise  J.),  whether  under  any  circum- 
stances payments  can  be  included  within  the 
terms  of  the  8th  section.  Morris  v.  Flower,  2 
S.C.R.  196;  3  S.C.R.  App.  10. 

To  an  action  by  the  official  assignee  of  an  in- 
solvent, for  money  had  and  received  to  the  use 
of  the  insolvent,  the  defendant  cannot  plead 
set-off  in  respect  of  a  debt  incurred  by  the  insol- 
vent to  the  defendant,  with  notice  of  his 
insolvency.     lb. 

After  the  Chief  Commissioner  has  taken 
proof  of  the  debt,  and  stated  the  account  be- 


tween the  insolvent  and  the  debtor,  and  allowed 
the  balance  of  the  debt  after  giving  credit  for 
the  set-off,  the  assignees  of  such  insolvent  can- 
not by  action  against  the  debtor  re-open  the 
question  so  decided  by  the  Chief  Commissioner. 
Morris  v.  Bank  of  New  South  Wales,  1  S.C.R. 
at  p.  71,  ante  col.  433  followed.    lb. 

Liquidation  before  Insolvency.] — The  plaintiff 
was  official  assignee  of  the  estate  of  two  part- 
ners who,  previously  to  filing  their  petition,  had 
dissolved  partnership,  and  had  entrusted  the 
defendant  with  the  winding-up  of  their  affairs. 
It  was  alleged  in  the  bill  that  the  defendant 
had  preferred  certain  creditors: — Held,  that 
the  duty  of  the  defendant  depended  upon 
whether  the  estate  was  insolvent  and  known  to 
be  so,  and  if  any  creditor  had  received  raoro 
than  his  due  the  defendant  was  answerable  at 
the  suit  of  the  plaintiff,  as  trustee  for  the 
debtor  and  his  creditors.  Sempill  v.  Campbell, 
3  S.C.R.  Eq.  91. 

Indorsement  of  Notes — Payment.] — Action  by 
the  indorsee  against  the  maker  of  two  pro- 
missory notes,  payable  to  S.  A.  or  order,  and  by 
him  indorsed  to  the  plaintiff.  Plea  :  that  after 
the  delivery  of  the  promissory  notes  to  S.  A., 
and  while  they  remained  his  property  and  part 
of  his  estate,  he  was  indebted  to  the  plaintiff 
and  divers  other  persons ;  and  that  S.  A. 
indorsed  and  delivered  the  notes,  he  being  at 
the  time  insolvent,  within  sixty  days  before  his 
sequestration  ;  and  that  such  indorsement  and 
delivery  had  the  effect  of  preferring  the  plain- 
tiff, being  a  creditor  as  aforesaid,  to  others  of 
his  then  existing  creditors.  The  plea  also 
alleged  the  fact  of  the  due  sequestration  of 
S.  A.  's  estate,  and  the  appointment  of  an  assignee 
thereof ;  and  that  by  him,  since  the  commence- 
ment of  this  suit,  the  election  had  been  made  to 
avoid  the  transaction  on  behalf  of  the  insolvent's 
creditors  and  to  claim  the  instruments  as  part 
of  the  assets  belonging  to  the  estate : — Held, 
good.  Replication,  that  S.  A.  was  indebted  to 
the  plaintiff,  long  before  and  at  the  time  of  the 
indorsements  in  question,  for  services  as  an  at- 
torney ;  and  that  the  plaintiff  lent  S.  A.  money 
on  two  occasions,  upon  security  of  the  notes, 
which  were  accordingly  deposited  with  and 
agreed  to  be  held  by  the  plaintiff,  as  security 
for  the  repayment  of  such  loans  with  interest— 
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both  such  loans  and  the  deposit  being  more 
than  sixty  days  before  the  sequestration.  It 
then  alleged  that  eventually  S.  A.  sold  him  the 
notes,  and  thereupon  indorsed  them  without 
recourse,  for  a  stated  sum  (such  sale  and 
indorsements  being  within  the  sixty  days),  the 
plaintiff  deducting  therefrom  the  amount  due  to 
him  for  his  services,  and  for  the  two  loans  and 
interest  thereon ;  which  deduction,  it  was  then 
agreed  between  the  parties,  should  be  taken  as 
payments  of  those  amounts.  Averment,  that 
the  plaintiff  was  not  at  the  time  aware,  nor  had 
he  notice,  that  such  payments  were  voluntary 
preferences  by  S.  A.  over  other  creditors,  or  that 
the  latter  was  insolvent,  or  rendered  thereby 
insolvent,  &c. — negativing  the  other  matters 
mentioned  in  the  enactment.  The  replication 
also  alleged  that  the  transaction  was  not  a 
fraudulent  preference  ;  and  that  it  had  not  the 
effect  of  a  preference  as  alleged  in  the  plea  : — 
Held,  bad  :  that  the  transaction  between  the 
plaintiff  and  S.  A.,  as  disclosed  on  these 
pleadings,  was  one  of  a  transfer  and  delivery  of 
chattels,  void  as  against  S.A.'s  assignee,  under 
the  8th  section  of  5  Vict.  No.  17,  and  could 
not  be  deemed  a  payment  within  either  the  12th 
section  of  that  Act  or  the  1st  and  2nd  sections 
of  25  Vict.  No.  8.  The  latter  sections  qualify 
only  s.  12  and  do  not  affect  s.  8  of  5  Vict. 
No.  17.     Levy  v.  Smith,  4  S.C.R. 

Return  of  Goods — "Delivery"  by  Insolvent.] — 
B. ,  being  at  the  time  in  insolvent  circumstances, 
and  knowing  himself  to  be  so,  purchased  from 
the  defendants  some  corn  and  flour.  The 
goods  were  delivered  without  demand  of  cash, 
and  so  remained  with  the  insolvent  for  a  day  or 
two.  After  a  few  days  the  defendants  having 
demanded  from  B.  immediate  payment  for  the 
flour  and  com,  or  a  return  of  the  property,  the 
latter  paid  the  price  of  the  corn  and  returned 
the  flour  to  the  defendants.  On  the  forty -sixth 
day  following,  B.  sequestrated  his  estate.  The 
official  assignee  having  brought  an  action,  under 
the  8th  and  12th  sections  of  the  Insolvent  Act, 
to  recover  the  amount  so  paid,  and  the  value 
of  the  goods  so  delivered  : — Held,  that  he  was 
entitled  to  recover  ;  the  preferring  by  B.  of  the 
defendants  to  his  other  creditors  under  such 
circumstances  being  invalid  equally  with  regard 
to  the  payment  and  delivery  in  question.  Sem- 
pill  V.  Anderson,  i  S.C.E.  App.  20. 


Transfer  of  Promissory  Note  not  a  Payment 
within  25  Vict.  No.  8,  ss.  1  <£.•  2.] — The  delivery  or 
transfer  of  a  promissory  note,  under  circum- 
stances which  bring  the  transaction  within  the 
8th  section  of  the  Insolvent  Act,  and  render  it 
void  under  that  section,  cannot  be  protected  as 
a  payment  under  the  first  and  second  sections 
of  25  Vict.  No.  8.  Sempill  v.  Logan  (No.  1), 
7  S.C.R.  80. 

Preference  not  necessarily  Voluntary  or  Frau- 
dulent— Payment.]  Declaration  by  the  official 
assignee  of  H.  M.,  an  insolvent,  to  recover 
certain  goods  alienated  and  delivered  by  the 
insolvent  to  the  defendant;  the  goods  so 
delivered  being  a  bill  of  sale  of  divers  chattels, 
executed  long  previously  by  one  J.  E.  in  favour 
of  H.  M.  The  declaration  contained  three 
counts  framed  under  the  8th  section  of  the 
Insolvent  Act :  it  being  averred  in  each  count 
that  the  alienation  and  delivery  had  the  effect 
of  preferring  the  defendant,  as  a  creditor,  to 
other  existing  creditors  of  the  insolvent.  The 
defendant  pleaded  that  the  said  alienation  was 
not  a  fraudulent  preference  of  the  defendant  by 
the  insolvent  to  his  other  creditors : — Held,  on 
demurrer,  that  the  plea  was  bad,  as  the  words 
"  having  the  effect  of  preferring  any  then  exist- 
ing creditor  to  another"  in  the  8th  section,  do 
not  indicate  or  imply  a  fraudulent  preference. 
The  defendant  also  pleaded  that  the  transaction 
was  a  payment  by  the  insolvent  (H.  M. )  to  the 
defendant  of  a  just  debt;  and  that  the  said  bill 
of  sale  was  delivered  by  H.  M.  to  the  defendant, 
and  accepted  by  the  defendant  as  and  for  a  cash 
payment  for  and  on  account  of  the  said  debt ; 
and  that  the  defendant  did  not,  at  the  time  of 
such  payment,  know  that  H.  M.  was  then 
insolvent,  or  was  by  such  payment  rendered 
insolvent,  &c.,  negativing  the  other  matters 
mentioned  in  the  2nd  section  of  25  Vict. 
No.  8:— Held,  that  this  plea  also  was  bad,  as 
the  alleged  delivery  of  the  bill  of  sale  could  not 
be  supported  as  a  payment  under  the  1st  and 
2nd  sections  of  25  Vict.  No,  8.  Humphery  v. 
M'Mullen,  7  S.C.R.  84. 

Notice  of  Insolvency — What  amounts  to.] — 
The  37th  section  of  the  Insolvent  Act,  5 
Vict.  No.  17,  enacts  that  all  debts  due  by  an 
insolvent  at  the  time  of  his  sequestration  may 
be  proved  against  his  estate  ;  and  that,  where 
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mutual  credit  has  been  given,  or  there  are 
mutual  debts,  one  debt  or  demand  may  be  set 
off  against  the  other,  provided  that  "  the  person 
claiming  the  benefit  of  the  set-oflf  had  not,  -when 
such  credit  was  given,  or  when  the  cause  of  his 
debt  accrued,  notice  of  the  said  insolvency": — 
Held,  that  the  word  "insolvency"  for  the 
purposes  of  s.  37  means  a  general  inability  to 
pay  debts;  and  the  word  notice  (within  that 
section)  does  not  necessarily  mean  an  actual 
notification,  but  such  an  acquaintance  with 
circumstances  affecting  the  trader,  as  excited 
a  suspicion  and  belief  of  insolvency  in  the 
creditor's  mind  (per  Stephen  C.J.)  That  is  to 
say,  a  suspicion  amounting  to  belief  (per 
Faucett  J.)  Secus  per  Hargrave  J.,  who  dis- 
sented.    Sempill  y.  Vindin,  7  S.C.R.  361. 

When  Delivery  of  Goods  Invalid.] — Every  de- 
livery of  goods  by  a  debtor  to  his  creditor  in 
payment  or  on  a  sale,  where  the  transaction  is 
within  sixty  days  of  the  sequestration  of  such 
debtor,  if  it  has  the  effect  of  preferring  such 
creditor  to  other  than  existing  creditors  of  such 
debtor,  is  invalid  as  an  alienation  within  the 
8th  section  of  the  Insolvent  Act,  5  Vict.  No, 
17  ;  and  it  is  immaterial  whether  at  the  time  of 
such  delivery  the  debtor  were  or  not  in  solvent 
circumstances  (per  Stephen  C.J.)  Or3mary 
bargains  and  sales,  purchases,  and  other  trans- 
actions, if  made  in  the  usual  manner  as  between 
the  parties  concerned  as  vendor  and  purchaser, 
even  although  the  goods,  &c.,  be  in  a  popular 
sense  alienated,  transferred,  or  delivered,  and 
even  although  such  transactions  have  the  effect 
of  reducing  any  balance  then  due  to  the  pur- 
chaser as  creditor  from  the  vendor  as  debtor,  are 
not  avoided  by  the  8th  section  (per  Har- 
grave J.)  A  delivery  of  goods  by  an  insolvent 
debtor,  in  pursuance  of  a  bargain  and  sale,  may 
be  an  alienation  within  the  meaning  of  the 
8th  section  (per  Faucett  J.).     lb. 

Transfer  of  Goods — Notice.] — Whether  trans- 
fers of  goods  to  creditors  are  void  within  sec.  8 
or  protected  by  sec.  37  of  5  Vict.  No.  17, 
depends  on  the  course  of  the  transactions 
between  the  parties.  In  an  action  by  an  official 
assignee,  a  verdict  for  defendant  (a  creditor  and 
alienee)  was  set  aside  as  being  against  evidence. 
Fraud,  or  the  intent  to  prefer,  is  not  a  necessary 
ingredient.     Whether  the  debtor  is  insolvent 


at  the  time  is  immaterial.     Sempill  v.  l/ogan 
(No.  2),  7  S.C.R.  391  {in  notia). 

Payment.] — An  insolvent  firm  held  certificates 
for  ten  hogsheads  of  rum,  which  they  delivered 
to  the  defendant  either  as  a  sale  or  for  sale  by 
the  latter  to  a  third  party.  The  defendant  sold 
and  received  a  promissory  note  for  the  price ;— ■ 
Held,  that  whether  the  note  was  given  to  the 
defendant  by  the  insolvents  or  by  the  purchaser, 
the  delivery  of  the  note  could  not  operate  as 
a  payment.     lb. 

Adjudication.]  —  Where  the  Commissioner 
refused  to  allow  a  set-off  on  the  ground  of 
preference  : — Held,  that  his  adjudication,  so 
long  as  it  remained  unreversed,  was  a  complete 
answer  to  a  plea  of  set-off.     lb. 

Payment  out  of  Proceeds  of  Cheque,]— Tha 
defendant  called  upon  K.,  who  was  insolvent, 
for  payment  of  £59.  K.  drew  a  cheque  for 
£82  in  favour  of  the  defendant,  and  gave  it  to 
him,  saying,  "  Get  this  cashed  at  the  bank  and 
bring  me  the  difference."  The  defendant 
accordingly  went  to  the  bank,  cashed  the 
cheque,  and  handed  to  K.  the  difference,  after 
deducting  the  amount  of  his  claim.  In  an 
action  by  the  official  assignee  of  K.  to  recover 
the  cheque,  as  being  goods  and  chattels  alien- 
ated by  K.  to  the  defendant  contrary  to  the 
provision  of  the  eighth  section  of  the  Insolvent 
Act,  the  jury  found  a  verdict  for  the  defendant, 
and  the  Court  refused  to  set  it  aside,  being  of 
opinion  that  the  transaction,  looking  at  the 
whole  of  the  facts,  was  substantially  a  payment 
out  of  the  proceeds  of  the  cheque.  Morris  v. 
Flower  (2  S.C.R.  196)  and  Levy  v.  Smith  (4 
S.C.R.  341)  distinguished.  Hvimphery  v. 
M'Minn,  8  S.C.R,  231. 

Evidence  of  Knowledge  of  Insolvency.] — The 
defendant,  on  the  23rd  July,  received  from 
M.,  in  payment  of  a  debt,  a  cheque,  which  was 
paid  at  the  bank  on  the  28th.  M.  was  at  the 
time  indebted  to  the  defendant  on  a  promissory 
note,  payable  on  demand,  for  a  much  larger 
amount,  being  a  debt  contracted  about  two 
years  previously,  and  for  the  payment  of  which 
several  unsuccessful  applications  had  been  made. 
On  the  27th  July,  the  defendant  sued  M.  on 
this  promissory  note.     An  action  against  M. 
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for  another  debt  by  other  parties  was  pending 
at  the  time  the  cheque  was  given,  but  it  did  not 
appear  in  evidence  whether  the  defendant  knew 
anything  of  it.  In  this  action  a  verdict  was 
obtained  on  the  1st  of  August.  On  the  3rd  of 
August,  M.  called  a  meeting  of  his  creditors; 
on  the  9th,  defendant  obtained  judgment  on  the 
promissory  note;  and  on  the  11th,  a  rule  nisi 
was  obtained  for  the  sequestration  of  M.'s 
estate,  of  which  plaintiff  was  appointed  official 
assignee.  The  plaintiff  having  sued  defendant 
in  the  District  Court  for  the  amount  of  the 
cheque,  the  judge  directed  a  nonsuit: — Held, 
that  there  was  sufficient  evidence  to  go  to  a 


H.  had  a  sum  of  money  in  a  bank ;  he  in- 
structed N.,  the  manager,  to  place  £1000  of  it 
out  at  interest,  for  the  benefit  of  his  (H.'s)  wife, 
in  such  a  way  that  it  might  be  easily  called  in 
should  it  be  wanted.  N.  lent  it  to  B.  on  per- 
sonal security,  and  on  an  undertaking  on  B.'s 
part  to  repay  it  on  demand.  The  loan  to  B. 
was  made  by  H.'s  cheque  on  the  bank.  H. 
subsequently  overdrew  his  account  in  the  bank, 
and  B.,  at  N.'s  instance,  paid  him  £942  3s.  9d., 
the  amount  borrowed  from  H.,  less  some  money 
that  H.  owed  his  firm.  This  sum  N.  paid  into 
his  own  credit,  and  then  paid  it  by  his  own 
cheque  to  the  bank,  and  it  was  there  applied  in 


jury  that  at  the  time  of  the  payment  of  the    reduction  of  H.'s  overdraft.     This  payment  to 


cheque  defendant  knew  that  M.  was  then  insol- 
vent. Nonsuit  set  aside.  Costs  to  follow  the 
event.    Machemie  v.  Healey,  10  S.C.R.  59. 

Mwtgage— Agreement  hffore  Sixty  Daj/g.] 
A.,  within  sixty  days  before  the  seques- 
tration of  his  estate,  gave  his  father  a  mortgage 
on  a  certain  leasehold,  in  the  lease  of  which  A. 
was  named  as  lessee,  but  which  his  father  had 
purchased  with  his  own  moneys,  and  had  im- 
proved by  the  erection  of  buildings  of  the  value 
mentioned  as  the  consideration  of  the  mortgage. 
No  valuable  consideration  passed  when  the 
mortgage  was  executed.  It  was  alleged  that 
A.,  more  than  sixty  days  before  his  insolvency, 
had  agreed  with  his  father  to  give  him  the 
mortgage,  and  that  the  mortgage  deed  was 
antedated,  so  as  to  appear  to  have  been  exe- 
cuted as  of  the  date  of  the  agreement,  at  which 
time  there  was  no  proof  of  A.  being  in  insolvent 
circumstances,  or  contemplating  insolvency. 
At  the  suit  of  the  official  assignee  of  A.'s  estate, 
the  Primary  Judge  set  the  deed  aside  as  void 
under  the  Insolvency  Act  (5  Viet.  No.  17),  and, 
appeal,  the  decision  was  unanimously  con- 


firmed by  the  FuU  Court. 
insUad,  U  S.C.R.  Eq.  83. 


Mackenzie  v.  Holl- 


EquitaUe  Assignnient.]-A  person  entitled  to 
a  debt  may  create  a  security  thereon,  not  coun- 
termandable,  in  favour  of  a  third  person,  either 
by  agreement  with  him  or  by  an  order  on  the 
debtor  or  holder  of  the  fund  to  pay  it  to  the 
assignee,  by  which  agreement  or  order,  after 
notice  thereof,  the  debtor  or  holder  of  the  fund 
will  be  bound. 


the  bank  was  on  the  8th  November,  1873,  and 
H.'s  estate  was  placed  under  sequestration  on 
the  28th  of  the  same  month.  N.,  who  was  ex- 
amined as  a  witness  on  behalf  of  the  bank,  said 
that  the  advances  by  the  bank  to  H.  were  made 
in  pursuance  of  an  agreement  that  a  schooner 
and  the  £1000  lent  to  B.  should  be  a  security 
for  the  repayment  of  them.  Whether  these 
advances  were  so  made  or  not  was  submitted  as 
a  distinct  question  to  a  jury,  who  decided  it  in 
the  affirmative.  As  there  was  evidence  to  sup- 
port such  finding,  the  Court  declined  to  in- 
terfere with  it :— Held,  that  there  was  a  valid 
equitable  assignment  to  the  bank  of  the 
£1000  due  by  B.  for  a  present  consideration— 
that  is  to  say  the  agi'eement  to  make  the 
future  advances.  Machenzie  v.  City  Bank,  14 
S.C.R.  1. 

Bill  of  Sale—Past  Debt.]— J.  and  C.  gave  a 
bill  of  sale  to  the  defendant  to  secure  a  bond  fide 
advance,  and  it  was  agreed  that  to  avoid  regis- 
tration under  the  Bills  of  Sale  Act  (19  Vict. 
No.  2,)  fresh  bills  of  sale  for  the  same  considera- 
tion should  be  given,  by  way  of  renewal,  within 
thirty  days  of  each  other.  When  the  last  three 
bills  of  sale  were  executed,  J.  and  C.  were 
actually  insolvent.  The  last  bill  of  sale  was 
registered,  and  possession  was  taken  under  it  by 
the  defendant.  The  estate  of  J.  and  C.  was 
afterwards  sequestrated: — Held,  in  an  action  by 
the  official  assignee  of  J.  and  C.  for  the  goods 
taken  under  the  bill  of  sale,  that  the  last  bill  of 
sale  was  a  security  for  a  past  debt,  and,  there- 
fore, had  the  effect  of  preferring  the  defendants 
to  other  creditors  within  the  8th  section  of  the 
Insolvency  Act,  and  was  void  against  the  credi- 
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tors.      The  plaintiff  was  entitled  to  recover. 
Lyons  v.  Cohen,  Knox  92. 

Delivery  of  a  Promissory  Note  partly  fw  Ooods 
then  Supplied,andpartly  for  an  Antecedent  Debt.] 
— To  a  declaration  by  an  official  assignee  contain- 
ing counts  framed  under  sees.  6  and  8  of  the  In- 
solvency Act,  in  respect  of  a  promissory  note  for 
£150  10s.  9d.,  delivered  by  the  insolvents  to  the 
defendant,  it  was  pleaded  that  the  insolvents 
paid  with  the  said  promissory  note  for  certain 
goods  then  sold  and  delivered  to  them  by  the 
defendant  to  the  value  of  £42,  and  also  a  then 
previously  owing  debt  of  £75  17s.  6d.,  and  the 
defendant  also  at  the  same  time  gave  in  cash  to 
the  insolvents  the  balance  of  the  money  repre- 
sented by  the  said  promissory  note,  and  that 
the  plaintiff  had  never  offered  to  repay  to  the 
defendant  the  difference  or  balance  between  the 
said  sum  of  £75  17s.  6d.  and  the  full  amount  of 
the  promissory  note: — Held,  a  bad  plea.  Wil- 
son V.  Cobcroft  (14th  December,  1859)  and  Levy 
«.  Smith  (4  S.C.R.  329)  followed.  Judgment 
for  the  plaintiff.  Leave  to  amend  within  ten 
days.      LyoTis  v.  Samuel,  Knox  177. 

Cheques  and  Notes.] — R.  H.  (the  defendant) 
atid  T.  H.  were  the  only  partners  of  a  firm  they 
knew  to  be  insolvent.  E,.  H.  sold  his  share  to 
M.  for  £5000  in  1877.  The  £5000  was  to  be 
paid  by  four  promissory  notes,  made  by  M.  in 
favour  of  T.  H.  and  endorsed  by  him  to  R.  H., 
falling  due  at  6,  12,  18,  and  24  months.  These 
notes  were  met  by  other  similar  notes,  cheques, 
and  cash  payments  out  of  the  funds  of  the  new 
firm.  The  new  firm  sequestrated  its  estate  in 
1880,  having  been  insolvent  from  the  first  to  the 
knowledge  of  R.  H.  The  official  assignee  sued 
R.  H.  for  the  cheques,  &c.,  as  void  alienations, 
and  also  on  account  for  money  received  to  his 
use ;  the  particulars  were  confined  to  the  trans- 
actions representing  the  last  two  of  the  original 
notes.  The  jury  found  for  the  plaintiff,  with 
special  findings : — Held,  there  was  evidence  to 
justify  their  finding  R.  H.  to  be  a  "then  exist- 
ing creditor"  of  the  firm: — Held,  also,  that  even 
if  he  were  not  a  "  then  existing  creditor,"  still 
the  official  assignee  could  recover  on  the  second 
count,  for  R.  H.  had  sold  what  he  knew 
belonged  to  the  old  firm's  creditors,  and 
received  payment  out  of  the  assets  of  the  new 
firm's  creditors;   consequently  the  money  be- 


longed ex  mquo  et  bono  to  the  official  assignee, 
and  could  be  recovered  on  the  count  for  money 
received.  Moses  v.  Maoferlan  (2  Burr.  1005) 
approved  and  followed.  Lyons  v.  Hardy,  2 
N.S.W.  L.R.  369. 

Bill  of  Sale  to  Sureties  of  Cash  Credit  Bond 
— Good  against  Official  Assignee.] — F.  obtained 
an  overdraft  in  the  defendant  bank  on  a  bond  to 
the  bank,  with  H.  and  C.  as  sureties,  and  gave 
H.  and  C.  a  bill  of  sale  over  his  goods  as  security 
for  the  payment  of  the  overdraft.  Some  time 
afterwards,  and  after  default  had  been  made  by 
F.  imder  the  bond,  F.  instructed  S.,  an  auc- 
tioneer, to  sell  his  goods.  H.  and  C.'s  attorney 
(B.)  thereupon  wrote  to  S.,  calling  his  attention 
to  the  bill  of  sale,  and  directing  him  to  hold  the 
proceeds  for  H.  and  C.  An  interview  took 
place  between  S.  and  B.,  but  there  was  a  conflict 
of  evidence  as  to  what  was  then  said.  B.,  act- 
ing on  behalf  of  H.  and  C,  wrote  to  the  defen- 
dant bank,  asking  that  all  moneys  paid  in  after 
that  date  should  be  applied  in  reduction  of  the 
overdraft.  S.  paid  the  proceeds  of  sale,  consist- 
ing of  promissory  notes  and  cheques,  intoF.'s 
account  at  the  bank.  At  that  time  there  was 
another  account  in  the  bank,  opened  by  H.  and 
C.  for  the  liquidation  of  the  overdraft.  Within 
sixty  days  after  the  payment  into  the  bank,  F. 
sequestrated  his  estate.  F.'s  official  assignee 
then  brought  this  action  to  recover  the  amount 
of  the  notes  and  cheques,  the  proceeds  of  the 
sale  of  F.'s  goods  received  by  them.  The  jury 
returned  a  verdict  for  the  plaintiff,  and  found 
specially  that  on  the  day  when  the  first  pay- 
ment was  made  to  the  bank,  F.  was  insolvent, 
and  that  the  defendants  knew  it: — Held,  on 
motion  for  a  new  trial,  that,  assuming  that  B. 
in  his  interview  with  S.  consented  to  S.  paying 
the  money  to  the  credit  of  F.,  the  payment 
must  not  be  regarded  as  a  voluntary  payment 
by  P.,  but  as  a  payment  made  by  direction  of 
H.  and  C,  who  then  had  dominion  over  the 
goods  by  virtue  of  their  bill  of  sale,  and  made 
with  the  view  of  meeting  the  security  of  H.  and 
C.  And,  therefore,  the  payments  up  to  the 
amount  secured  by  the  bill  of  sale  were  good  as 
against  F.'s  official  assignee.  Lyons  v.  The 
Bank  of  New  South  Wales,  3  N.S.W.  L.R.  385. 

5  Vict.  No.    17,    sees.   8,  [31— '•  Having  the 
Effect  of  Preferring"— Ultimate  BesjiU  is  Test—. 
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Set-off— Costs.]    S.,  being  embarrassed,  sold  to 
D.,  then  a  creditor,  property  for  £600,  £200 
being  paid  to  S.  at  once.    It  was  agreed  that  D. 
should  pay  the  £400  when  required,  and  should 
not  retain  or  set-off  S.'s  previous  debt  to  him. 
Before  S.  became  insolvent,  D.  actually  paid  the 
£400  to  S.     The    old    debt    to    D.    remained 
unpaid.     A  suit  by  S.'s  oflSoial  assignee  to  set 
aside  the  deed  as  a  preference  was  dismissed 
with  costs.     (Per  Manning  P.J.)    Where  the 
official  assignee  has  a  full  opportunity  of  in- 
vestigating suspicious  facts  in  the    Insolvent 
Court,  there  is  no  reason  why  he  should  not 
pay  costs  if  unsuccessful  in  a  suit  in  Equity. 
Held,   on    appeal    (Manning    P.J.   diibitante), 
that,  whether  a  deed  has  the  effect  of  preferring 
within  5  Vict.  No.  17,  sec.  8,  must  be  judged 
by  its  ultimate  result,  and  not  by  the  fact  that 
it  puts  the  creditor  in  a  position  to  prefer  him- 
self.    Held,  also  (Faucett  J.  dubitante),  that,  in 
an  action  by  S.  for  the  £400,  D.  could  not  have 
pleaded  a  set-off  of  his  old  debt,  and  conse- 
quently could  not  have  set  it  off  under  5  Vict. 
No.   17,   sec.   37,  if  S.   had    sequestrated   his 
estate  before  the  £400  had  been  paid.    Appeal 
dismissed,  with  costs.     Stephen   v.   Doyle,  3 
N.S.W.  L.R.  Eq.  1. 


XIII.  Cebtipicate  and  Release. 

Certificate  must  be  Signed  after  Confirmation.] 
— A  certificate  to  an  insolvent  granted  pursuant 
to  sec.  16  of  7  Vict.  No.  19  must  be  signed  by  the 
Chief  Commissioner  before  it  can  be  confirmed 
by  the  Court  under  sec.  20.  In  an  action 
by  the  plaintiff,  who  had  been  insolvent, 
against  the  assignee  of  his  estate,  for  seizing 
his  goods  acquired  after  the  confirmation  of  his 
certificate,  it  was  proved  that  the  certificate, 
although  purporting  to  have  been  signed  by  the 
Chief  Commissioner  before  it  was  confirmed  by 
the  Court,  was  not  signed  until  after  it  had 
been  confirmed: — Held,  that  the  certificate  was 
void  ;  and  the  plaintiff  had  no  right  of  action. 
Byrne  v.  SemlpiU,  1  S.C.R.  147.  [But  see  25 
Vict.  No.  8,  s.  5.] 

Refvsal  of  Certificate— Unlaiqful  Appropria- 
tion of  Funds— Trustee.]— The  insolvent  and  6. 
carried  on  business  in  partnership  as  commission 
agents  prior  to  1860 ;  the  former  was  also  in 


business  in  that  year  and  previously  as  a  factor, 
receiving  and  disposing  of  consigmnents  from 
abroad,  of  various  kinds  of  goods.     In  1860  the 
partnership  affairs,  becoming  embarrassed,  were 
placed  in  the  hands  of  a  trustee  for  winding  up. 
The  trustee  in  April  led  the  partners  to  believe 
that  every  creditor  would  be  paid  in  full.     In 
December,  1860,  the  insolvent  sold  some  coffee 
for  a  person  residing  in  Ceylon,  and  took  two 
bills  for  £417  each  at  three  mouths  in  payment, 
one  of  which  he  discounted  on  the  following 
day  for  his  own  purposes.      On  21st  January 
following  he  sent  account  sales  to  his  correspon- 
dent, showing  deductions  for  commission  and 
outlay,  amounting  to  £46,  but  not  mentioning 
that  he  had  discounted  either  of  the  bills.      On 
1st  February  the  insolvent  discounted  for  his 
own  use  the  second  bill ;  and  before  it  became 
due,  the  estate  of  the  firm  was  sequestrated. 
The  Chief    Commissioner   having    refused    to 
grant  the  insolvent  a  certificate,  on  the  ground 
that  he  had  "  unlawfully  appropriated  to  his 
own  use  funds  of  which  he  at  the  time  had  the 
charge  as  trustee  or  as  agent  only,"  within  sec. 
18  of  7  Vict.  No.  19  :— Held,  by  the  Court  on 
appeal,  that,  without  deciding  whether  the  case 
came  within  sec.   18,   the  insolvent  was    not 
entitled  to  his  certificate.     In  re  Bingham,   1 
S.C.R.  278. 

Refusal  of  Certificate — "  Unlawfully  expend- 
ing Trust  Funds"—"  Contracting  a  Debt"— 
Renewal  of  Promissory  Note — 7  Vict.  No.  19,  s. 
18.] — P.  and  Co.,  an  English  firm,  consigned  a 
ship  to  the  insolvent,  with  written  instructions 
to  collect  the  freight,  and  apply  it  to  disburse- 
ments, and  to  remit  the  balance  in  bank  bills  or 
place  it  against  the  invoice  of  coals,  should  it  be 
decided  to  purchase  them.  The  ship  arrived 
to  the  insolvent's  consignment  in  October,  1877, 
and  he  collected  the  freights  and  made  cer- 
tain disbursements ;  and  the  balance  to  the 
credit  of  P.  and  Co.  in  his  hands,  as  shown  by 
the  account  which  was  made  up  in  March, 
1878,  was  £700  odd.  The  moneys  received  were 
placed  by  the  insolvent  in  the  bank  to  his  own 
account.  Between  November  and  March  several 
letters  passed  between  the  insolvent  and  P.  and 
Co.  with  a  view  to  a  proposed  purchase  of  a 
cargo  of  wheat  at  Adelaide.  On  the  24th  of 
February,  1877,  the  insolvent  wrote  to  P.  and 
Co.  advising  them  to  send  the  ship  to  Adelaide 
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for  a  cargo,  adding,  "In  case  you  do  not,  we 
shall  immediately  remit  the  balance  in  our  hands 
by  a  bank  draft  on  London.''  A  few  days  after 
this,  the  ship  sailed  for  Calcutta  direct  in  ballast, 
and  the  insolvent  knew  that  he  would  not  be 
authorised  to  purchase  a  cargo  in  Adelaide,  and 
that  there  were  no  further  disbursements  to  be 
made.  On  the  23rd  of  May,  1878,  the  insolvent 
wrote,  "  We  regret  to  find  that  through  some 
neglect  in  our  office,  the  accounts  for  the 
Kenyon  have  not  been  sent  forward  as  they 
ought  to  have  been  with  a  bank  draft  of  the 
balance  due  to  you.  The  fact  is  that  our  book- 
keeper has  been  seriously  ill,  and  away  from  his 
duties  for  nearly  two  months,  and  our  office  work 
has  fallen  into  arrears  in  consequence.  We 
now  beg  to  enclose  the  accounts,  showing  a 
balance  in  your  favour  of  £702  6s.  If  this  draft 
had  been  sent  forward  when  it  ought  to  have 
gone,  by  the  mail  leaving  here  on  the  28th  of 
March,  it  would  have  been  in  London  on  the 
14th  of  May.  With  sixty-three  days  to  mature 
would  have  made  it  due  in  cash  on  the  17th  of 
July,  but  in  order  to  make  up  in  some  measure 
for  the  delay  which  has  occurred,  we  shall  get 
one  of  the  banks  to  telegraph  the  amount  to 
your  credit  in  London  at  our  expense,  so  that 
you  can  receive  the  cash  even  before  it  would 
have  been  due,  if  it  had  gone  home  by  a  sixty 
days'  draft."  The  insolvent  never  remitted  the 
money,  and  on  the  20th  of  August  filed  a  petition 
for  the  sequestration  of  his  estate.  The  insol- 
vent afterwards  applied  for  a  certificate  of  con- 
formity, which  the  Chief  Commissioner  refused 
upon  the  objection  of  the  Oriental  Bank,  on  the 
ground  that  the  insolvent  had,  by  not  remit- 
ting P.  and  Co.'s  money,  "unlawfully  expended 
for  his  own  benefit  or  appropriated  to  his  own 
use  trust  funds"  within  the  meaning  of  Act  7 
Vict.  No.  19,  s.  18 : — Held,  on  appeal,  that  the 
Chief  Commissioner  was  right.  Held,  also, 
that  the  objection  might  be  made  by  any  credi- 
tor, and  not  by  Messrs.  P.  and  Co.  only.  In  re 
i%(i,  2S.C.E.  N.S.  114. 

The  insolvent  at  the  time  when  his  affairs 
were  hopelessly  involved,  had  discounted  with 
the  Oriental  Bank,  a  bill  made  by  M.  in  his 
'favour.  At  that  time  M.  was  in  good  credit. 
The  bill  was  in  renewal  of  former  bills,  which 
had  been  discounted,  and  was  of  a  smaller 
amount : — Held,  that  this  was  not  contracting 
a  debt  without  having  any  reasonable  or  pro- 


bable expectation  of  being  able  to  pay  the  same. 
lb. 

Refusal  of  Certificate  —  Suspicious  Conduct 
—Appeal.]— By  25  Vict.  No.  8,  s.  5,  an 
appeal  against  the  granting  or  refusal  of 
a  certificate  must  "  be  within  twenty -one 
days":  —  Held,  that  an  appeal,  where  the 
exceptions  were  filed  on  the  twenty-first  day, 
was  in  time.  A  creditor  who  did  not  appear  to 
object  to  the  grant  of  a  certificate  may  appeal. 
By  7  Vict.  No.  19,  s.  18,  "  the  insolvent's  certi- 
ficate shall  be  refused  in  every  case,  where  the 
same  would,  if  granted  by  his  creditors,  have 
been  refused  allowance  by  the  Court,  or  if 
allowed,  would  have  been  void  under  5  Vict. 
No.  17."  By  5  Vict.  No.  17,  s.  94,  a  certificate 
granted  by  the  creditors  would  be  allowed  by 
the  Court  unless  a  creditor  objected,  in  which 
case  the  Court  would  refuse,  suspend,  or  allow 
the  same  "  as  the  justice  of  the  case''  might 
require.  By  s.  95,  a  certificate  was  void  in 
certaLu  oases  of  misconduct  : — Held,  that  the 
Court  might  refuse  a  certificate  if  the  conduct 
of  the  insolvent  was  suspicious,  though  no 
actual  offence  against  the  insolvent  laws  had  been 
proved.    In  re  Williamson,  3  N.S.W.  L.R.  149. 

Release  of  Joint  Estate.] — Where  the  joint 
estate  of  a  partnership  is  sequestrated,  the  re- 
lease of  the  joint  estate  operates  as  a  release  of 
the  separate  estate  of  each  partner.  Hasling- 
den  V.  Sate,  1  S.C.R.  (App.)  41. 

Action  before  Certificate  on  Promise  after 
Sequestration.] — A  promise  by  an  uncertificated 
insolvent  to  pay  a  debt  proveable  against  his 
estate  creates  a  new  debt ;  and  an  action  will  lie 
for  such  new  debt  before  certificate  obtained. 
Miller  v.  Keogh,  5  S.C.R.  210. 

Debt  discharged  by  Certificate— Foreign  Insol 
vency — Consideration.]  P.  sued  D.  for  money 
lent,  and  on  accounts  stated.  D.  pleaded  that 
the  money  was  lent  in  New  Zealand,  that  he 
afterwards  became  insolvent,  and  received  a 
certificate  of  discharge  under  the  New  Zealand 
insolvent  laws.  P.  replied  that,  after  the  certi- 
ficate,  D.  again  promised  to  pay  the  debt.  On 
demurrer  to  the  replication: — Held,  that  the 
original  debt  was  sufficient  consideration  to 
support  the  promise  to  pay: — Held,  also,  that 
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the  replication  was  not  a  departure.  The  law 
of  New  Zealand  is  presumed  to  be  the  same  as 
the  common  law  of  England,  and  any  difference 
should  be  alleged.  Proudfoot  v.  Drake, 
3  N.S.W.  L.R.  381. 


XIV.  OiTioiAL  Assignees  and  their  rights. 

Commission.l  —  Principles  regulating  the 
amount  of  commission  chargeable  against  insol- 
vent estates  by  official  assignees  considered. 
In  re  Ellard,  1  S.C.R.  App.  69;  In  re  Andrews, 
1  S.C.R.  App.  72. 

Action  in  Assignee's  Name  —  Purchaser  of 
Assets.] — The  purchaser  of  the  assets  cannot 
take  proceedings  in  the  name  of  the  assignee  to 
invalidate  transactions  coming  within  sec.  8  of 
the  Insolvent  Act,  unless  the  assignee  has 
elected,  prior  to  the  sale,  to  make  them  void. 
The  right  to  recover  the  amount  of  any  payment 
within  sec.  12  of  the  Insolvent  Act  is  depen- 
dent on  the  same  election,  whatever  may  be 
the  effect  of  25  Vict.  No.  8.  Mackenzie  v. 
Barker,  2  S.C.R.  56. 

Parties.] — In  a,  suit  in  which  an  official  as- 
signee was  a  party,  a  new  official  assignee  had 
been  appointed  in  his  stead  before  decree  and 
after  hearing : — Held,  no  reason  for  staying 
judgment.  Decree  drawn  up  reciting  the  order 
of  change  of  official  assignee.  Perry  v.  Muir,  2 
S.C.R.  Bq.  16. 

Ekidence  of  Appointment.] — In  an  action  by 
H.,  as  official  assignee  of  the  insolvent  estate  of 
D.,  it  appeared  that  M.  (now  deceased)  was  the 
assignee  originally  appointed  to  the  said  estate. 
The  evidence  by  which  the  plamtiff  sought  to 
prove  his  title  to  sue  was  contained  in  an  order 
by  the  C.J.,  under  7  Vict.  No.  19,  s.  12, 
which,  after  reciting  the  death  of  M.  and  that 
H.  had  been  appointed  as,  and  to  be,  one  of 
such  official  assignees  as  therein  mentioned,  ap- 
pointed the  plaintiff  official  assignee  in  the  place 
and  stead  of  M.  (deceased),  of,  in,  and  for  all 
the  insolvent  estates  of  which  M.  was  assignee 
at  the. time  of  his  death:— Held,  reversing  the 
decision  of  the  District  Court  Judge,  that  the 
recital,  not  being  objected  to,  was  sufficient 
evidence  of  plaintifPs  appointment  as  official 


assignee,  and  that  the  order  in  evidence  at  once 
vested  the  estate  of  D.  and  the  several  estates 
held  by  M.  in  the  plaintiff,  and  that  the  plain- 
tiff was  entitled  to  sue.  Smnphery  v.  Lloyd,  3 
S.C.R.  374. 

Further  Time  for  Accounts.] — The  Insolvency 
Laws  Amendment  Act  of  1861,  25  Vict.  No.  8, 
gives  the  Chief  Commissioner  the  power  of  giving 
to  an  official  assignee  further  time  for  framing 
accounts  and  forming  his  plan  of  distribution. 
In  re  Spyer  (No.  3),  7  S.C.R.  1. 

Liability  of  Official  Assignee  for   Acts  of 
Bailiff.] — To   counts   in  trespass  for  entering 
the  plaintiffs  land,  and  for  seizing,  taking,  and 
carrying  away  his  goods,   farm  produce,   and 
fruit,  the  defendant  pleaded  not  guilty,  and  not 
possessed,  and  also  justified  the  acts  complained 
of,  on  the  ground  that  he  had  a  right  to  the  said 
goods,  &c.,  and  to  the  possession  thereof,  as 
official  assignee  of  one  T.,  an  insolvent.     The 
evidence  showed  that  the  land  was  legally  and 
exclusively  in  possession  of  the  plaintiff;  but  as 
to  the  goods  it  appeared  that  the  furniture, 
stock,  and  implements,  had  been  conveyed,  and 
the  agricultural  produce  mortgaged  by  plaintiff 
to  T.,  who  previous  to  his  insolvency  re-con- 
veyed them  to  the  plaintiff,  under  circumstances 
which  rendered  the  transaction  void  as  against 
defendant.      The    fruit  was  not  included  in 
either    of   those   instruments,  but  there  was 
evidence   of  declarations  by  plaintiff  to  third 
persons  "that   every   thing  about  the  place" 
belonged  to  T.     After  T.'s  insolvency,  the  de- 
fendant, suspecting  underhand  dealings  with 
his  property,  obtained  the  usual  warrant  under 
the  Insolvent  Act,  and  appointed  an  agent  near 
the  spot,  and  through  him,  a  bailiff,  who,  under 
directions  to  seize  T.'s;  property  wherever  found 
and  furnished  also  with  a  justice's  warrant  in 
aid  of  the  object,  entered  the  plaintiff's  farm  and 
seized  the  goods  and  farm  produce,  and  also  the 
fruit  referred  to.     The  fruit,  however,  was  given 
up  to  plaintiff,   before  action   brought.     The 
jury  having  found  generally  for  defendant: — 
Held,  that  the  verdict  was  erroneous  as  to  the 
pleas  of  not  guilty,  and  not  possessed  as  to  the 
land,  and  that  the  issues  on  these  pleas  ought 
to  be  entered  for  the  plaintiff : — Held,  also 
(per  Stephen  O.J.),that  the  verdict  was  erroneous 
as  to  the  fruit,  and  ought  to  be  altered  in  that 
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respect,  or  a  new  trial  granted ;  but  (per  Har- 
grave  and  Cheeke  JJ.)  that  the  verdict  ought 
not  so  to  be  varied,  as  the  seizure  of  the 
fruit  appeared  to  be  merely  temporary,  and 
there  was  some  evidence  to  go  to  the  jury  that 
it  was  liable  to  be  seized  by  defendant  as  T.'s 
assignee.  Responsibility  of  official  assignee  for 
acts  of  his  bailiff  considered.  Qucere  (per 
Stephen  C.J.),  whether  the  official  assignee  of 
the  estate  of  a  person  to  whom  growing  produce 
has  been  mortgaged,  under  the  Lien  on  Crops 
Act  of  1865  (26  Vict.  No.  10)  has  a  right  to  seize 
it  before  the  day  appointed  for  payment.  Iron 
V.  Humphery,  9  S.C.B.  314. 

Official  Assignee  and  Liquidator.] — The  Court 
will  not,  at  the  instance  of  an  official  assignee 
of  an  insolvent  estate,  consider  whether  pay- 
ments made  by  a  liquidator,  appointed  by  the 
insolvents  before  sequestration,  to  creditors  of 
the  estate  have  been  made  in  due  order  or 
otherwise;  and  the  liquidator  will  be  allowed 
his  commission  on  the  renewal  of  bills  as  on 
payments  made,  such  renewals  being  presumed 
necessary  in  his  discretion  as  liquidator. 
Sempill  V.  Campbell,  9  S.C.R.  Eq,  13. 

Contract  by  Insolvent — Completion  by  Surety 
— Action  by  Official  Assignee.]  —  Plaintiff,  as 
official  assignee  of  A.,  an  insolvent,  sued  for 
the  balance  of  payments  due  for  work  per- 
formed under  a  building  contract  between  A. 
and  the  defendant.  Plea,  that  before  the 
sequestration  A.  abandoned  the  works  under  the 
contract,  and  that  they  were  completed  by  W., 
one  of  A.'s  sureties,  under  a  bond,  to  whom  the 
defendant  had  given  notice  of  A.'s  default. 
Replication  setting  out  the  bond,  from  which  it 
appeared  that  W.  was  liable  in  a  penalty  of 
£250  if  A.  did  not  finish  the  work,  but  was  not 
bound  to  finish  it  himself.  The  replication 
went  on  to  state  that  W.  completed  the  work 
as  and  for  A.,  "who  thereupon  and  thereby 
duly  finished  the  said  work  in  accordance  with 
the  conditions  of  the  said  bond  and  under  the 
provisions''  of  the  original  agreement  under 
seal,  and  that  the  plaintiff  was  now  suing  for 
W.  in  order  to  recover  the  moneys  due  from 
the  defendant  for  the  benefit  of  W.: — Held, 
npon  demurrer  (per  Martin  C.J.  and  Har- 
grave  J.;  Faucett  J.  dissentiente),  that  the  re- 
plication was  bad.     Per  Martin  C.J.    There 


was  no  obligation  upon  W.  under  the  original 
agreement,  or  the  bond  to  complete  the  work, 
and  it  was  done  by  W.  under  a  new  contract 
with  the  defendant,  with  which  A.  and  his 
assignee  had  nothing  to  do.  Per  Hargrave  J. 
The  work  was  performed  on  behalf  of  A.,  and 
under  the  original  contract,  but  the  official 
assignee  of  A.  could  not  sue  as  trustee  for  W. 
Sandeman  v.  Cohen,  Knox  371. 

Action  by  Official  Assignee — Breach  of  Con- 
tract by  Insolvent — Set  off.] — In  an  action  by 
an  official  assignee  on  a  building  contract, 
according  to  which  the  insolvent  undertook  to 
build  a  house  for  the  defendant,  the  defendant 
pleaded  (in  a  plea  of  cross  action  by  way  of  set- 
off) that  the  work  was  not  done  according  to  the 
terms  of  the  contract: — Held  (Hargrave  and 
Manning  JJ.,  Martin  C.J.  dissentiente)  that 
the  plea  was  good.  Humphery  v.  Howes, 
S.M.H.  16th  Sept.,  1876. 

In  an  action  by  an  official  assignee  for  the 
balance  due  under  a  building  contract  entered 
into  with  the  insolvent,  a  plea,  by  way  of  cross 
action,  of  damages  sustained  by  the  defendant 
by  reason  of  the  breach  by  the  insolvent  of  the 
conditions  of  a  bond  binding  him  to  the  proper 
completion  of  his  contract  with  the  defendant, 
was  pleaded  and  demurred  to  : — Held,  follow- 
ing Humphery  v.  Howes,  that  the  plea  was 
good.    Sandeman  v.  Bedwell,  1  N.S.W.  L.R.  10. 

Locus  standi  of  Insolvent  — Application  to  set 
aside  Order  of  Attachment.] — A  friend  of  the 
defendant  on  the  defendant's  arrest  deposited 
the  debt  and  £20  for  costs.  Defendant  after- 
wards put  in  special  bail.  The  plaintiff  recovered 
a .  verdict  and  issued  judgment  against  the 
defendant,  who  was  subsequently  rendered  in 
discharge  and  became  insolvent.  A  judge 
having  made  an  order  under  the  Common  Law 
Procedure  Act  of  1854  attaching  the  money  in 
the  Prothonotary's  hands,  the  defendant  moved 
to  set  aside  the  order  : — Held,  that  the  money 
in  the  Prothonotary's  hands  was  no  debt  under 
the  Common  Law  Procedure  Act,  and  that  the 
order  was,  therefore,  ultra  [vires.  Held,  also 
(Hargrave  J.  dissentiente),  that  the  defendant 
notwithstanding  his  insolvency  was  the  proper 
person  to  make  the  application.  Cummings  v. 
Cooke,  7  S.C.R.  p.  17. 
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XV.  Powers,  &c.,  of  Commissionbes. 

{a)  Chitf  Commissioner. 

Power  to  Issue  Warrant.]~A  return  of  the 
keeper  of  Darlinghnrst  gaol  to  a  habeas  corpus 
set  forth  that  the  prisoner  was  received  into 
his    custody  by  virtue  of   a    warrant    under 
the  hand  of  the  Chief  Commissioner.      The 
warrant  was  headed  "  under  the  provisions  of 
the  Act,  19  Vict.  No.  33,"  and  after  reciting 
that  the  information  had  been  laid  before  him 
against  Denis  Mackinlay  for  fraudulent  insol- 
vency, and  that  he  "  duly  issued  his  summons 
to  the  prisoner,  requiring  him  to  be  and  appear 
before  him  on  the  27th  of  August  instant,  at 
the  court  house,  and  so  from  day  to  day,  as 
might  be  required  of  him,  to  testify  all  and 
singular  what  he  should  know  concerning  the 
said  charge  so   made   against  Denis  Mackin- 
lay," and  that  "  proof  had  this  day  been  made 
before  him  upon  oath  of  such  summons  having 
beendulyserved  upon  the  prisoner,"and  reciting 
further,  that  "  the  prisoner  did  appear  at  the 
time  and  place  appointed  by  the  said  summons, 
and  from  his  evidence  then  given  on  oath,  did 
appear  to  him  likely  to  give  material  evidence 
on  behalf  of  the  prosecution  and  in  support  of 
the  said  information,  and  he  was  then  further 
required  by  him  to  appear,  at  the  same  place, 
at  eleven  of  the  clock  on  this  thirteenth  day  of 
August  instant,  and  that  the  prisoner  had  so 
neglected  to  appear  as  required  by  him,  and  no 
just  excuse  had  been  offered  for  such  neglect," 
commanded  the  keeper  to  take,  &c.: — Held, 
that  the  warrant  was  bad,  and  could  not  be 
supported,  either  under  sec.  16  of  Jervis'  Act, 
11  &  12  Vict.,  c.  43,  because  the  original  sum- 
mons was  not  lawfully  issued;   or  under  sec. 
70  of  the  Insolvency  Act,  which  applies  only  to 
proceedings  that  are  to  remain  in  the  Insolvency 
Court.     The  Chief  Commissioner,  acting  under 
19  Vict.  No.  33,  should  have  sent  the  proceed- 
ings to  the  Attorney -General.  Ex  parte  O'Brien, 
8  S.C.R.  305. 

By  25  Vict.  No.  8,  s.  4,  the  Chief  Commissioner 
of  Insolvent  Estates  has  "power  and  jurisdic- 
tion" to  issue  a  warrant  for  the  imprisonment 
of  an  insolvent  against  whom  an  order  ab- 
solute for  imprisonment  has  been  made  under 
5  Vict.  No.  17,  s.  100.  In  re  Unwin,  10  S.C.R. 
183. 


Discretion  as  to  Examination  of  Witness.] — A. 
was  summoned  as  a  witness  in  insolvency,  in 
order  to  extract  information  respecting  the 
dealings  of  the  insolvent,  more  particularly  as  to 
a  preferential  payment  to  A.  by  the  insolvent 
shortly  before  his  insolvency.  Previous  to  this 
the  official  assignee  had  commenced  an  action 
against  A.  to  recover  back  this  money,  and  A.'s 
examination  was  confessedly  as  to  matters 
relating  to  this  action.  Under  these  circum- 
stances the  Chief  Commissioner  would  not 
allow  such  examination  to  be  continued:— Held, 
on  appeal,  overruling  the  decision  of  the  Chief 
Commissioner,  that  he  had  no  discretion  as  to 
the  examination  of  a  witness.  In  re  M'Oowan, 
8  S.C.R.  373. 

Status  of  Chief  Commissioner — Power  as  to 
Accounts  of  Official  Assignees— Prohibition.] — 
By  an  order  of  the  Chief  Commissioner  of  In- 
solvent Estates  made  ex  mero  motu,  an  official 
assignee  was  called  upon  to  show  cause  in 
Court  why  a  quarterly  return  delivered  by  him 
under  the  13th  and  14th  Rules  of  Court  in  In- 
solvency, or  why  an  account  filed  by  him  in  a 
certain  estate  should  not  be  amended,  such  re- 
turn and  account  being  apparently  inconsistent; 
and  why  further  order  should  not  be  made  as  to 
costs : — Held,  that  the  Chief  Commissioner  had 
no  power  to  act  judicially  in  respect  of  the 
matters  referred  to  in  the  order,  and  a  prohibi- 
tion was  granted.  In  re  Frost,  10  S.C.R.  187. 
[NoTB. — But  see  next  case.] 

Status  of  Chief  Commissioner — Remuneration 
of  Official  Assignee — Prohibition.] — The  Chief 
Commissioner  of  Insolvent  Estates  is  not  a 
Judge  of  the  Supreme  Court,  but  he  has  the 
official  assignees  placed  under  his  control,  and 
can  fix  the  amount  of  their  remuneration  or 
commission,  and  disallow  costs.  He  cannot 
make  an  order  for  the  repayment  of  costs  or 
commission,  but  must  call  upon  the  official 
assignee  to  show  cause.  But  a  prohibition  will 
not  lie  against  him.  In  re  Frost,  10  S.C.R.  187, 
not  followed.  Part  of  the  order  was  varied  as 
if  on  appeal.  Ex  parte  Sempill,  S.M.H,  10th 
March,  1875. 

Status  of  Chi^  Commissioner,] — As  to  the 
status  of  the  Chief  Commissioner  and  the 
jurisdiction  of  the  Supreme  Court  in  Insolvency 
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as  affected  by  25  Vict.  No.  8,  and  38  Viot.  No.  1. 
Ex  parte  Shoveller,  Knox  174. 

Commissioner  may  Refvse  to  order  Assignee  to 
Elect.] — A.  and  B.,  customers  of  a  bank,  be- 
came insolvent.  The  bank  tendered  proof 
against  A.  for  "her"  overdrawn  account 
partly  secured,  which  was  admitted,  A.'s 
official  assignee  thinking  she  was  the  only 
debtor  to  the  bank  on  that  account.  It  subse- 
quently transpired  that  the  account  was  a  joint 
one,  that  A.  was  probably  only  a  surety  for  B., 
and  that  the  bank  had  also  proved  against  B.  's 
estate.  The  bank  called  upon  A.'s  assignee  to 
elect  under  sec.  39  to  take  the  security  or  leave 
it  to  the  bank,  but  he  refused  to  do  so  unless 
supplied  with  the  bank's  account  with  B.,  and  a 
list  of  their  securities  in  respect  thereof.  The 
bank  then  moved  for  an  order  to  elect,  which 
the  Acting  Chief  Commissioner  refused  to  make. 
On  appeal : — Held,  that  the  Commissioner 
rightly  refused  to  make  the  order  to  elect.  Ex 
parte  A.J.S.  Bank,  In  re  Oushy,  3  N.S. W.  L.R. 
54. 

Presumption  as  to  Performance  of  Duty  by.] — 
On  a  prosecution  under  sec.  73  of  the  Insolvency 
Act  for  lodging  a  false  inventory  at  the  second 
meeting : — Held,  on  point  reserved,  that  there 
must  be  proof  of  the  second  meeting  having  been 
duly  called.  The  Chief  Commissioner  in  his 
evidence  having  spoken  of  the  meeting  as  the 
second  meeting,  and  having  stated  that  the 
insolvent  then  referred  to  had  amended  his 
inventory,  it  must  be  taken  primd  facie  to  have 
been  the  duly  convened  second  meeting.  Inas- 
much as  the  Chief  Commissioner  is  bound  by 
sec.  34  of  the  Act  to  call  the  meeting  in  a  par- 
ticular way,  and  is  an  officer  of  the  Court  and  a 
public  officer,  it  will  be  presumed  that  he  did 
his  duty  in  this  particular  by  so  convening  the 
meeting.    M.  v.  Hart,  5  S.C.R.  78,  note  {d). 

(5)  District  Commissioner. 

Imprisonment  of  a  Witness  for  Refusal  to 
Answer — Habeas  Corpus.] — The  applicant  was 
committed  to  prison  by  L.,  a  District  Commis- 
sioner in  insolvency,  for  refusing  to  answer 
certain  questions  when  examined  as  a  witness. 
The  questions  were  in  the  form — "If  your  father 
said  so  and  so,  is  it  true  or  false  ? "     When 


brought  up  again  before  L.,  he  was  remanded 
on  the  ground  that  he  refused  to  sign  his  deposi- 
tion, though  he  offered  to  sign  it  if  it  were 
amended.  The  original  commitment  and  the 
remand  were  both  for  a  specified  number  of 
days,  and  not  until  the  witness  should  submit 
to  answer,  or  sign  his  deposition.  A  rule  nisi 
for  a  habeas  corpus  was  obtained,  returnable 
after  the  discharge  of  the  applicant  in  due  course 
from  custody.  Under  the  circumstances  the 
Court  discharged  the  Rule ;  but  upon  the  ques- 
tion of  costs  expressed  the  opinion  that  the 
commitment  was  illegal,  it  being  for  a  specified 
time  ;  that  there  had  been  no  refusal  to  answer 
lawful  questions,  and  that  the  Commissioner 
was  wrong  in  requiring  the  witness  to  put  his 
signature  to  a  deposition  containing  things 
which  he  denied  having  said.  As  the  Commis- 
sioner had  not  acted  in  gross  ignorance  or  from 
improper  motives,  and  as  the  applicant  was 
bringing  against  the  Commissioner  an  action  in 
which  he  could  recover  his  costs  as  part  of  his 
damage,  the  rule  was  discharged  without  costs. 
Inre Davidson,  2  S.C.R.  N.S.  303. 


XVI.  Appeal. 

Time — Appeal  against  Refusal  of  Certificate.] 
— The  time  for  appealing  from  an  Order  of 
the  Chief  Commissioner  refusing  a  certificate 
runs  from  the  date  of  the  making  of  the  Order. 
Ex  parte  Meyer,  Knox  319. 

By  25  Vict.  No.  8,  sec.  5,  an  appeal  against 
the  granting  or  refusal  of  a  certificate  must  be 
within  twenty-one  days : — Held,  that  an  appeal 
where  the  exceptions  were  filed  on  the  twenty- 
first  day  was  in  time.  In  re  Williamson,  3 
N.S.W.  L.R.  149  (col.  462). 

Who  may  Appeal.] — A  creditor,  who  did  not 
appear  to  object  to  the  granting  of  a  certificate, 
may  appeal.     lb. 


] — An  order  was  made  under  the 
35th  Rule  in  Insolvency,  for  the  taking  of 
further  evidence  before  the  Chief  Commissioner, 
to  be  used  upon  the  hearing  of  an  appeal  to  the 
Full  Court  from  a  decision  of  the  Commissioner. 
Leave  was  given  to  the  proving  creditors  to 
take  part  in  the  examination.  In  re  Barnet, 
1  S.C.R.  N.S.  52. 
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XVII.  Cbiminal  1'booeedings. 

(a)  Perjury. 

Authority  of  Registrar  to  Administer  Oath- 
Meeting  of  Creditors  before  Registrar— Evidence 
of  Appointment  o/ilfeeiing'.]— A  memorandum  in 
■writing,  contaiaing  a  list  of  names  of  estates  in 
which  insolvency  meetings  were  to  be  held,  was 
headed  "  meeting  of  creditors  on,"  &c.  (naming 
a  date).  In  this  list  a  meeting  in  E.H.'s  estate 
was  mentioned  as  a  "  second  meeting.''  On  the 
margin  of  the  list  were  the  following  words, 
initialled  by  the  Chief  Commissioner  in  Insol- 
vency : — "  To  be  taken  by  the  Registrar  in  In- 
solvency." The  meeting  was  held  before  the 
registrar,  in  accordance  with  the  memorandum, 
and  E.H.  gave  evidence  on  oath  thereat : — 
Held,  on  point  reserved  as  to  the  registrar's 
authority  to  administer  an  oath,  that  the  mem- 
orandum was  a  good  appointment  by  the  Chief 
Commissioner  to  the  registrar  to  hold  meetings 
of  creditors  for  the  proof  of  debts  in  E.H.'s 
estate,  under  the  9th  section  of  25  Vict.  No. 
8,  that  the  registrar  had  power  to  receive  evi- 
dence on  oath  thereat,  and  that  E.H.  was 
rightly  convicted  of  perjury  committed  at  the 
said  meeting,  if.  v.  HtigJiea  (No.  1),  5  S.C.R. 
13. 

Admissibility  of  Admission  by  Insolvent  in 
Insolvent  Court.] — Under  the  3rd  section  of  the 
Insolvency  Law  Amendment  Act  of  1855,  19 
Vict.  No.  33,  no  statement  made  by  an  insol- 
vent, on  his  examination  in  the  Insolvent  Court, 
is  admissible  in  evidence  against  him  on  the 
trial  of  an  indictment  other  than  an  indictment 
for  perjury.    R.  v.  Harris,  5  S.C.R.  66. 

Examination  of  Insolvent  after  Sequestration — 
Rule  24.] — An  insolvent  in  custody  under  a 
ca.  sa.,  after  the  sequestration  of  his  estate, 
may  be  examined  under  rule  24  of  the  In- 
solvency Rules  of  21st  January,  1862,  before  a 
commissioner  for  affidavits.  Rule  24  is  not 
ultra  vires,  and  perjury  may  be  assigned  on 
evidence  given  at  such  examination.  R.  v. 
Gale,  8  S.C.R.  28. 

(b)  Fraudulent  Insolvency  under  5  Vict.  No.  17, 
sec.  73. 
Assignment  Deeds.]— The  only  way  in  which 
an  assignment  deed  under  5  Vict.  No.  9  can  be 


impeached  for  fraud  is  by  an  application  under 
that  Act.  Humphery  v.  Gordon,  1  S.C.R.  N.S. 
17.    [See  ante  col.  428.] 

The  Offence  may  be  committed  before  Insolvency.] 
— A  person  who  has  become  insolvent  may  be 
convicted  of  the  crime  of  fraudulent  insolvency 
under  5  Vict.  No.  17,  s.  73,  although  he  was 
not  in  insolvent  circumstances  at  the  time  of 
the  act  complained  of.  R.  v.  Knight,  1  S.C.R. 
App.  51. 

Intentional  Omission  of  Items  from  Schedule.] 
— An  insolvent  intentionally  omitted  men- 
tion of  a  horse  and  cart  in  his  schedule,  with 
intent  to  defraud  his  creditors,  but  afterwards, 
at  his  second  meeting,  disclosed  the  fact  of  his 
having  this  property :— Held,  that  he  was  rightly 
convicted  of  fraudulent  insolvency  under  5  Vict. 
No.  17,  s.  73.    R.  V.  Harris,  5  S.C.R.  66. 

"  Being  Insolvent" — Petition  q,nd  Sequestration 
— Sufficient  Proof  of] — The  defendant  was  tried 
for  fraudulent  insolvency,  upon  an  information 
charging  that  he,   "being  insolvent,"  unlaw- 
fully, &c.,  with  intent  to  defraud  W.S.L.  and 
others,  the  creditors  of  the  defendant,  did  em- 
bezzle, retain,  and  remove  a  certain  portion  of 
his  estate,  &c.:— Held,  that  upon  an  informa- 
tion so    framed,   notwithstanding  it  did   not 
allege  the  defendant  to  be  "insolvent  within 
the  meaning  of  the  Act  5  Vict.  No.  17,"  the 
production  of  the  petition  signed  by  the  insol- 
vent, and  of  the  order  for  sequestration  of  the 
defendant's  estate,  under  the  hand  of  the  Chief 
Commissioner  in  Insolvency,   was    under  the 
107th  section  of  the  5  Vict.  No.  17,  and  25  Vict. 
No.  8,  s.  4,  sufficient  proof  of  sequestration, 
S.  V.  Hughes  (No.  2),  5  S.C.R.  71. 

Intention.]— On  trial  of  an  informationforfrau- 
dulent  insolvency  it  is  not  necessary  to  show 
that  the  creditors  intended  to  be  defrauded  are 
creditors  who  have  proved  in  the  estate.  It  is 
sufficient  to  show  an  intent  to  defraud  creditors 
generally.    lb. 

Property — Laying  of,  in  Information  for  Frau- 
dulent Insolvency.]— Vt^u  trial  of  an  infor- 
mation for  fraudulent  insolvency  the  following 
facts  appeared  in  evidence.  The  defendant  had 
contracted  to  build  a  bridge  for  the  Government, 
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and  had  employed  W.  S.  L.  to  superintend  the 
contract.  The  latter  had  advanced  money  for 
wages  in  respect  of  the  work  on  condition  that 
when  the  money  was  paid  by  Government  on 
account  of  the  contract  it  should  be  lodged  to 
his  credit  to  be  expended,  in  the  first  place,  in 
paying  wages  then  due,  the  balance  to  be  re- 
tained by  W.  S.  L.,  to  repay  himself  his  ad- 
vances. Two  cheques  having  been  received  by 
the  defendant  from  the  Government  on  account 
of  the  contract,  and  the  proceeds  embezzled  by 
him : — Held,  that  they  were  properly  described 
in  the  information  as  portion  of  the  defendant's 
estate,  and  that  the  property  in  them,  both  in 
law  and  equity,  was  in  the  defendant,  and  not 
in  W.  S.  L.     lb. 

False  Inventory  Lodged  at  Second  Meeting.] 
On  a  prosecution  for  lodging  an  inventory 
at  the  second  meeting  containing  a  false  state- 
ment of  the  insolvent's  estate: — Held,  on 
point  reserved,  that  an  inventory  presented  or 
filed  before  the  second  meeting  will  be  taken  to 
have  been  lodged  at  that  meeting,  if  it  be  then 
referred  to  or  used  by  the  insolvent.  (As  to 
proof  of  second  meeting  see  this  case  col.  469.) 
R.  v.  Hart,  5  S.C.R.  78,  note  {d). 

Falsifying  Books— Ihidence  of  Entries  in  Other 
Boohs — Intent.]  On  the  trial  of  an  insolvent 
for  making  false  entries  in  his  books  with 
intent  to  defraud  his  creditors,  evidence  of 
entries  in  books  kept  by  the  insolvent,  other 
than  those  he  is  charged  with  falsifying,  is 
admissible  to  show  the  efiect  of  the  false  entries 
charged  against  him,  and  his  intent  in  making 
them,  such  books  being  kept  by  his  authority 
and  with  his  knowledge.  Evidence  of  false 
entries  is  enough  to  justify  the  inference  of  an 
intent  to  defraud.  The  duty  on  the  part  of  a 
tradesman  to  make  true  entries  in  his  book  is 
obvious,  and  the  natural  effect  of  false  entries  is 
to  mislead  and  therefore  defraud  creditors,  and 
men  are  presumed  to  intend  the  natural  conse- 
quences of  theii'  ovm  acts.  R  v.  Oarsed,  5 
S.C.R.  78,  note  (e). 

Alteration  of  Boohs — Information — Names  of 
Creditors.] — An  information  against  an  insol- 
vent for  making  false  entries  in  his  books  with 
intent  to  defraud  his  creditors,  need  not  set  out 
the  names  of  the  creditors  Intended  to  be  de- 


frauded. On  the  trial  of  such  an  information, 
evidence  of  alterations  in  his  books,  unexplained 
by  the  insolvent,  will  of  itself  be  sufficient 
evidence  of  intent  to  defraud  in  order  to  justify 
a  jury  in  convicting.     lb. 

Intent  to  Dejraud  Particular  Creditors  need 
not  be  Proved.] — An  information  for  fraudulent 
insolvency,  charged  the  fraudulent  act  to 
have  been  done  with  intent  to  defraud  "  A.B. 
and  his  other  creditors."  The  prisoner  having 
been  convicted : — Held,  on  point  reserved,  that 
the  charge  was  substantially  the  acting  with 
intent  to  defraud  his  creditors  generally,  and 
that  it  was  not  necessary  to  prove  that  A.B. 
was  a  creditor.     lb. 

Intent  to  Defravd — General  Intent  Sujicient.] 
On  a  prosecution  for  fraudulent  insolvency 
it  is  sufficient  for  the  Crown  to  give  evidence 
from  which  a  general  intent  to  defraud  the 
prisoner's  creditors  may  be  inferred,  without 
showing  the  particular  mode  of  defrauding. 
The  creditors  intended  to  be  defrauded  need 
not  be  creditors  who  have  proved  their  debts,  or 
who  are  about  to  prove  them;  the  enactment 
was  intended  to  apply  to  all  the  creditors 
existing  at  the  time  of  the  act  being  done,  or 
who  might  exist  at  the  time  of  the  sequestra- 
tion,   lb. 

Fraudulently  Contracting  a  Debt  before  Seques- 
tration.]— The  prisoner  was  charged  with  having, 
before  the  sequestration  of  his  estate,  fraudu- 
lently contracted  a,  debt.  It  appeared  that, 
being  desirous  of  getting  a  cash  credit  at  his 
bank,  he  falsely  represented  to  the  officer  of  the 
bank  "that  he  was  possessed  of  certain  landed 
property  of  the  value  of  £5000,  that  certain 
deeds  then  presented  by  him  were  the  title 
deeds  of  such  land,  and  were  all  free  (meaning 
unencumbered)  and  perfect  security  for  the 
repayment  of  the  amount  to  be  overdrawn." 
On  the  faith  of  these  representations,  he  was 
allowed  a  cash  credit,  which  he  drew  upon  to 
the  extent  of  £600.  This  latter  sum  was  the 
debt  he  was  charged  with  having  fraudulently 
contracted : — Held,  on  point  reserved,  that  the 
above  facts  warranted  a  conviction  for  the 
offence  charged.  That  offence  was  the  contract- 
ing the  debt  fraudulently  and  it  was  immaterial 
to  consider  whether  it  was  contracted  by  a  false 
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pretence,  or  whether  the  false  pretence  alleged 
came  within  the  meaning  of  the  Larceny  Act, 
7  &  8  Geo.  IV.,  0.  29.  R.  v.  Britcher,  5  S.C.R. 
121. 


(c)  Beceiving  Goods  of  Fraudulent  Insolvent  under 
5  Vict.  No.  17,  see.  74. 

Before  Sequestration — Evidence  of  Insolvency 
at  Time  of  Alienation — Ojius  of  Proof.] — A 
person  may  be  convicted  under  sec.  74  of  the 
Insolvent  Act,  5  Vict.  No.  17,  of  having  frau- 
dulently received  the  property  of  A.,  an 
insolvent,  with  intent  to  defraud  the  creditors 
of  the  insolvent,  although,  at  the  time  of 
such  alienation,  A.  was  not  in  insolvent  cir- 
cumstances. Where  the  fraudulent  aliena- 
tion was  made  in  July  and  August,  and  the 
insolvent  sequestrated  his  estate  in  Decem- 
ber of  the  same  year,  the  presumption  will  be 
that  some  of  the  insolvent's  creditors  at  the  time 
of  the  alienation  were  also  his  creditors  at  the 
time  of  the  sequestration.  The  onus  of  proving 
the  contrary  lies  on  the  defendant.  B.  v. 
Sharp,  2  S.C.R.  150. 

(rf)  Obstiiicting  Messenger  oj  Insolvency  Court, 

under  5  Vict.  No.  17,  see.  75. 
Bond  fide  Claim  on  Goods,  Property  of 
Defendant.] — Upon  trial  of  an  information 
under  sec.  75  of  the  Insolvency  Act  (5  Vict. 
No.  17)  charging  the  defendant  with  having 
unlawfully  and  wilfully  obstructed  and  hindered 
a  messenger  of  the  Chief  Commissioner  of  Insol- 
vent Estates  in  making  an  attachment  under  the 
Chief  Commissioner's  warrant,  it  appeared  that 
a  duly  authorised  messenger  of  the  Chief  Com- 
missioner in  Insolvency  had  seized,  as  part  of  an 
insolvent  estate,  goods  which  the  defendant 
claimed.  In  the  assertion  of  his  claim,  the 
defendant  forcibly  ejected  the  messenger  from 
the  possession  of  the  goods,  which  was  the 
"  obstructing  "  and  "  hindering  "  charged.  The 
judge  dii-ected  the  jury  that  it  was  immaterial 
that  the  goods  seized  were  not  part  of  the 
insolvent  estate  if  they  were  legally  attached  by 
a  duly  authorised  agent  of  the  Chief  Commis- 
sioner. The  prisoner  having  been  convicted  :— 
Held,  on  point  reserved  (per  Hargrave  J.  and 
Fauoett  J.;  Martin  C.J.  dissentiente),  the  direc- 
tion was  wrong.    It  is  no  offence  under  the 


section  to  obstruct  the  messenger  of  the  Insol- 
vent Court  actually  in  possession  of  goods  unless 
those  goods  form  part  of  an  insolvent  estate. 
SemMe — Such  interference  with  the  messenger 
would  be  punishable  as  a  contempt,  even  though 
the  goods  attached  were  not  part  of  the  insolvent 
estate.     B.  v.  Bradbwy,  Knox  162. 


(e)  Conspiracy  to  Defraud. 

Information.] — The  first  count  of  an  infor- 
mation against  T.  and  J.  for  conspiracy,  after 
averring  the  insolvency  of  T.,  alleged  that 
before  the  sequestration  of  T.'s  estate,  the 
said  T.  and  J.,  devising  and  intending  to 
defraud  T.'s  creditors,  "did  unlawfully 
combine,  confederate,  and  agree  together  that 
the  said  T.  should  unlawfully,  fraudulently, 
knowingly  and  wilfully,  and  with  intent  to 
defraud  his  creditors,  alienate,  transfer,  give 
and  surrender  vmto  the  said  J.,  and  that  the  said 
J.  should  unlawfully,  &c.,  and  with  intent  to 
defraud  the  said  creditors,  receive  and  accept 
from  the  said  T.  a  certain  part  of  T.'s  estate, 
&c.,  viz.: — a  valuable  security,  being  a  bill  of 
sale,  &c.,  made  by  J.  in  favour  of  T.,  and  of  the 
value  of  40s.  and  upwards,"  and  further  alleged 
that,  in  pursuance  of  such  conspiracy,  such 
fraudulent  alienation  had  been  made  by  T.,  and 
accepted  by  J.,  the  latter  at  the  time  knowing 
of  the  fraud : — ^Held,  a  good  count.  R.  v.  Tay- 
lor, 9  S.C.R.  324. 

The  second  count  alleged  that  T.,  being  in- 
debted to  certain  creditors,  and  being  in  insolvent 
circumstances,  the  said  T.  and  J.  did  unlawfully, 
fraudulently,  and  deceitfully  conspire,  by  subtle 
means  and  devices,  to  cheat  and  defraud  the 
creditors  of  the  said  T.,  and  that  in  pursuance 
of  such  conspiracy  the  said  T.  unlawfully, 
fraudulently,  knowingly,  and  wUfuUy  did 
alienate,  transfer,  give,  surrender  and  deliver 
unto  the  said  J.  a  certain  part  of  the  estate,  &c., 
of  the  said  T.,  to  wit,  a  security  for  the  payment 
of  a  large  sum  of  money  then  due  by  J.  to  T., 
being  the  bill  of  sale  described  in  the  first 
count,  with  intent  to  cheat  and  defraud  the  said 
creditors  of  T. ,  which  alienation,  &c. ,  J.  accepted 
with  such  intent.  Held,  a  bad  count;  for  not 
alleging  that  T.  had  been  declared  insolvent.  lb. 

An  information  for  conspiracy  to  defraud 
the  creditors  of  one  W.  M.,  by  removing  cer- 
tain goods  belonging  to  his  estate,  and  being 
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assets  for  the  payment  of  his  debts,  conta^ined 
no  averment  that  W.  M.  was  at  the  time  insol- 
vent, or  that  his  estate  was  subsequently 
sequestrated : — Held,  that  it  disclosed  no 
offence.    R.  v.  Merryweather,  1  S.C.R.  N.S.  174. 


(/)  Evidence. 

Scotch  Bankruptcy — Primd  facie  Evidence  of 
Title  to  Ooods  of  Banlcrupt—19  &  20  Vict, 
e.  79,  s.  73.] — The  act  and  warrant  of  con- 
firmation of  a  trusteee  appointed  under  the 
Banlcruptcy  (Scotland)  Act  of  1856  (19  &  20 
Vict.  u.  79)  under  the  seal  of  the  Sheriff  Court 
of  the  County  of  Edinburgh,  and  purporting  to 
be  certified  by  the  sheriff  clerk,  authenticated 
by  one  of  the  judges  of  the  Court  of  Sessions,  is 
primd  facie  evidence  under  sec.  73  of  the  Act,  of 
the  title  of  the  trustee  to  the  goods  of  the  bank- 
rupt, without  proving  the  sequestration.  (Per 
Stephen  C.J.  and  Wise  J.;  Milford  J.  dis- 
sentiente.)    Ex  parte  Briggs,  3  S.C.R.  299. 


XVIII.— Of  Defendant  in  Defamation. 

Liability  to  Arrest.l — A  defendant  in  libel 
who  has  been  arrested  under  a  ca.  sa.  after  his 
sequestration,  is  not  entitled  to  his  discharge 
imder  sec.  32  of  5  Vict.  No.  17  (Stephen  C.  J., 
dissentienie).  Webb  v.  Wilton,  6  S.C.R.  374. 
But  see  Ex  parte  Gee  6  S.C.R.  355. 

Insolvency  during  Imprisonment.] — A  judg- 
ment creditor  in  defamation,  who  obtained 
Sequestration  of  the  defendant's  estate  during 
his  imprisonment  under  a  ca,  sa,,  was  allowed, 
after  a  year  had  expired  and  the  defendant  was 
released,  to  prove  his  defamation  judgment. 
In  re  Dibbs,  2  N.S.W.  L.R.  10. 

Defamatory  Article  in  Newspaper.] — Property 
in  type,  &e.,  belonging  to  defendant  passes  to 
official  assignee  where  it  is  the"  property  of  a 
third  person.  Webb  v.  Humphrey,  6  S.C.R. 
361  [see  col.  436.) 

And  see  Defamation. 


INSPECTION  OF  DOCUMENTS. 

See  Practice. 


INSURANCE. 

I.  FlEE. 

(a)  Insurable  IrUerest. 
(6)  Proposal  and  Policy. 
(c)  Conditions. 

II.  Maeinb. 

(a)  Insurable  Interest. 
(6)  Policy. 
(c)  Loss. 

Statutes : — 

Life  Iimixance  Act. — 23  Vict.  No.  13. 
Marine  RisJcs  Act. — 29  Vict.  No.  19. 

I.  Fire. 
(a)  Insurable  Interest. 

Pally  Paid  Vendor.]— A.  insured  buildings 
and  then  sold  them  to  B.  After  the  purchase 
money  had  been  fully  paid,  but  before  convey- 
ance, the  buildings  were  burnt.  A.  executed  a 
conveyance,  and  then  brought  an  action  against 
the  insurance  company : — Held  (per  Martin  C.J. 
andWindeyer  J. ;  Manning  J.  dissentienie),  that  A. 
had  no  interest  sufficient  to  sustain  the  action. 
One  of  the  conditions  of  the  policy  was — "Insur- 
ances on  buildings  in  trust  must  be  so  described 
at  the  time  of  afifeoting  such  insurances": — Held, 
that  this  did  not  apply  to  a  trust  which  arose 
after  the  date  of  insurance.  Bank  of  New  South 
Wales  V.  North  British  and  Mercantile  Insurance 
Company  (No.  1),  2  N.S.W.  L.R.  239. 

Fully  Paid  Vendor—Contract  with  Purchaser 
to  assign  Policy  and  keep  it  alive  for  his  Benefit.]— 
A  contract  of  fire  insurance  is  a  personal  contract 
of  indemnity  to  the  person  insured,  and  cannot 
be  assigned  without  the  consent  of  the  insurer. 
A.  insured  buildings,  and  then  sold  them  to  B. 
At  the  tune  of  the  sale  it  was  agreed  that  A. 
should  assign  the  policy  to  B.,  and  that  the 
same  should  be  kept  alive  for  the  benefit  of  B. 
until  the  conveyance  should  be  executed.  After 
the  purchase-money  had  been  paid,  but  before 
conveyance,  the  buildings  were  destroyed  by 
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fire.  A.  executed  a  conveyance,  and  then 
brought  an  action  on  the  policy,  as  trustee 
for  B.,  against  the  insurance  company  : — Held, 
on  demurrer  (per  Martin  C.J.  and  Windeyer 
J.;  Innes  J.  dissentienie),  that  A.  had  no  interest 
at  the  time  of  leas  sufficient  to  maintain  the 
action.  The  Bank  of  New  South  Wales  v. 
North  British  arid  Mercantile  Insurance  Company 
(No.  2),  3  N.S.W.  L.R.  60. 

(6)  Proposal  and  Policy, 

Description.] — Goods  intended  to  be  insured 
must  be  specified,  either  by  description,  or 
by  reference  to  the  locality  where  they  are 
kept,  so  as  to  be  capable  of  identification. 
Where,  therefore,  the  judge  told  the  jury 
that  a  certain  contract  to  grant  a  policy  covered 
certain  stock-in-trade  and  furniture  not  specified 
and  described  in  the  contract,  wherever  they 
might  be  : — Held,  that  the  direction  was  wrong. 
But  a  new  trial  was  refused,  on  the  ground  that 
under  the  circumstances  of  the  case  the  ruling 
was  immaterial.  M'Laughlan  v.  Standard  Mire 
and  Marine  Insurance  Company  of  New  Zealand, 
Knox  224. 

Proposal.] — In  a  proposal  for  a  fire  in- 
surance on  stock  -  in  -  trade  and  furniture, 
ppposite  the  printed  words — "Describe  the 
construction  of  the  buildings,"  was  written 
— "Brick  and  slate  roof."  A  ground  plan 
was  attached,  showiQg  a  space  at  the  rear 
of  the  brick  dwelling-house,  covered  with  build- 
ings marked  as  "  sheds  and  workshops— hard- 
wood, palings,  and  galvanised  iron  roofs." 
Outside  the  lines  enclosing  the  space  was 
written  "  detached":— Held,  that  the  pro- 
posal, taken  with  the  ground  plan,  did  not  con- 
tain any  representation  that  the  goods  to  be  in- 
sured were  contained  in  a  brick  building  roofed 
with  slate.  Per  Martin  C.J.  The  printed 
questions  in  the  forms  of  proposals  used  by 
insurance  companies  are  not  conditions  ;  and  if 
the  company  accepts  a  proposal  in  which  answers 
are  not  given,  though  required,  the  company  is 
bound  by  the  contract  so  made.     lb. 

Policy— Bight  to  Sue— Lessee  and  AgenLl-A. 
policy  of  insurance  against  fire  issued  by  the 
defendants  stated  that  the  plaintiff  had  paid 
the  premium  "as  lessee  and  agent  for  J.J." 


The  building  insured  was  described  as  "occu- 
pied by  the  assured."  There  was  nothing 
further  in  the  policy  to  show  who  was  meant  by 
"the  assured."  The  plaintiff  had  signed  a  pro- 
posal in  his  own  name,  describing  himself  as 
lessee  and  J.  J.  as  owner,  which  proposal  was 
accepted,  and  had  paid  the  premium  himseU: — 
Held,  that  the  plaintiff  might  sue  the  defendants 
upon  the  police.  Hayes  v.  Liverpool  and 
London  and  Globe  Insurance  Company,  1  S.C.R. 
N.S.  182. 


(c)  Conditions. 

Conditions  Precedent  —  Delivery  of  Account 
and  Pa/rticvlars.]  —  A  policy  of  insurance 
referred  to  the  conditions  endorsed  thereon 
as  the  basis  of  the  policy,  one  of  them 
being  that  the  insured,  "sustaining  any  loss  or 
damage  by  fire,  shall  forthwith  give  notice  to 
the  directors,  or  their  secretary,  and  shall, 
within  fifteen  days  after  such  fire  shall  have 
happened,  deliver  to  the  said  directors,  their 
secretary,  or  agent,  as  accurate  and  particular  an 
account  of  their  loss  or  damage  respectively  as 
the  nature  and  circumstances  of  their  respective 
cases  will  admit,  and  shall  verity  the  same  by 
solemn  declaration  or  affidavit  before  a  Justice 
of  the  Peace,  and  shall  produce  such  other  evidence 
as  the  directors  may  reasonably  require;  and 
until  such  declaration  or  affirmation,  account, 
and  evidence  are  produced  the  amount  of  such 
loss,  or  any  part  thereof,  shaU  not  be  recover- 
able. No  profit  of  any  kind  is  to  be  included  in 
such  claim;  and  it  there  appear  to  be  any  fraud, 
overcharge,  or  imposition,  or  any  false  swearing, 
or  that  the  fire  shall  have  happened  by  the  pro- 
curement or  wilful  act,  means,  or  connivance  of 
the  insured  or  claimants,  he,  she,  or  they  shall 
be  excluded  from  all  benefit  under  this  policy": 
— Held,  that  the  delivery  within  the  fifteen 
days  of  such  an  account  was  a  condition  prece- 
dent to  any  right  of  action  on  the  policy. 

Within  fifteen  days  the  insured  made  a  claim, 
furnishing  an  account  of  his  loss,  verified  by 
declaration,  which  merely  stated  the'  different 
classes  of  goods  as  described  in  the  policy,  and 
the  gross  amount  of  loss  on  each  respectively. 
His  books  had  been  destroyed  in  the  fire.  He 
was  also  examined  by  the  agent  of  the  company, 
but  asked  no  specific  questions  as  to  the  par- 
ticulars of  his  loss,  but  by  letter  was  called 
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upon  to  furnish  a  statement  from  memory,  if  he 
had  no  better  means  of  compiling  it,  of  the  goods 
he  had  in  his  store  on  the  day  previous  to  the 
fire.  He  returned  no  more  detailed  account  of 
the  particulars  of  his  loss  than  that  previously 
given.  Issue  having  been  taken  as  to  the 
delivery  of  an  account,  according  to  the  above- 
mentioned  condition,  the  assured  and  his 
assistant  proved  that  within  three  weeks  pre- 
vious to  the  fire  they  had  taken  stock,  and 
although  the  books  were  burnt  they  specified  as 
destroyed  by  the  fire  the  quantities  and  values 
of  several  kinds  of  goods,  e.g.,  bags  of  sugar, 
cases  of  cigars,  boxes  of  pickles  and  candles, 
trunks  of  boots  and  shoes,  chests  and  half- 
chests  of  tea,  particular  articles  of  jewellery 
and  their  separate  values,  silk  dresses,  and  the 
like.  He  also  admitted  that  he  could  have  given 
allthesedetails justafterthefire.  Thejviry having 
found  a  verdict  for  the  plaintiff: — Held,  that 
the  verdict  was  against  the  evidence ;  the  infor- 
mation stipulated  for  was  never  given  at  all. 
A  new  trial  was  ordered.  Issue  having  also 
been  taken  as  to  the  delivery  of  such  other 
evidence  as  the  company  reasonably  required: — 
Held  (per  Stephen  C.J.  and  Milford  J.),  that 
the  plaintiff  having,  in  compliance  with  the 
request  of  the  company,  sent  copies  of  his  bank 
pass-book,  and  such  recent  invoices  as  he  could 
procure,  and  given  statement  of  his  liabilities, 
the  amount  of  his  sales,  and  the  names  of  the 
persons  with  whom  he  usually  dealt,  the  omis- 
sion to  furnish  an  account  frftm  memory  of  the 
details  of  his  loss,  though  asked  for,  after  the 
fifteen  days  was  not  a  breach  of  the  condition 
as  to  the  delivery  of  further  evidence.  Per 
Wise  J.,  that  the  demand  for  the  more  accurate 
and  piarticular  account  was  a  demand  for  other 
evidence  than  had  been  supplied,  and  that  it 
was  a  reasonable  requirement,  which  had  not 
been  fulfilled,  although  it  ought  also  to  have 
been  supplied  within  fifteen  days  after  the  fire 
under  the  former  branch  of  the  condition;  and 
that  the  verdict  on  this  issue  was  against 
the  evidence.  Fitch  v.  The.  Liverpool  and 
London  Fire  and  Life  Insurance  Company,  1 
S.C.Pv.  89. 

Policy — An  Accurate  and  Particular  Account 
within  Fifteen  Days.] — By  a  policy  of  insurance, 
which  referred  to  the  conditions  endorsed 
thereon  as  the  basis  of  the  policy,  the  defendants 


insured  A.'s  stock-in-trade  of  a  draper  and  out- 
fitter, for  the  sum  of  f  1500.  The  seventh  con- 
dition was  as  follows: — "The  assured  sustain- 
ing any  damage  by  fire  shall  forthwith  give 
notice  to  the  directors,  or  resident  secretary 
of  the  company,  at  the  office  in  Sydney, 
(if  in  or  near  Sydney)  or  to  the  recognised 
agent  thereof,  at  or  near  the  locality  in  which 
such  loss  or  damage  should  occur,  and  shall, 
within  fifteen  days  after  such  fire,  deliver  to  the 
directors,  resident  secretary  or  agent,  as  accurate 
and  particular  an  account  in  detail  of  such 
loss  or  damage  as  the  nature  and  circumstances 
of  the  case  will  admit,  and  shall  verify  the  same 
by  solemn  declaration  or  affirmation  before  a 
magistrate,  and  produce  his  books  of  account, 
vouchers,  and  such  other  information  and  evi- 
dence as  the  directors,  resident  secretary  or 
agent  may  reasonably  require,  and  unless  such 
account.  Verified  as  aforesaid,  shall  be  delivered 
within  the  time  aforesaid,  and  unless  such  other 
information  and  evidence,  if  required,  shall  be 
produced  in  manner  aforesaid,  no  part  of  such 
loss  shall  be  payable."  The  goods  insured  were 
burnt  on  the  3rd  of  September,  1873.  On  the  5th 
of  September  A.  gave  notice  of  the  loss  to  the 
defendants'  agents.  An  inquest  was  held  on  the 
cause  of  the  fire  by  the  coroner.  On  the  l7th 
of  September  A.  sent  to  the  defendants  a  notice 
in  these  terms — "  I  beg  to  hand  you  the  fol- 
lowing statement  of  my  loss  by  fire  on  the 
night  of  the  3rd  and  morning  of  the  4th  Septem- 
ber instant,  together  with  the  requisite  certifi- 
cates in  terms  of  policy  of  insurance  No. 
948,  918,  in  lieu  of  policy  No.  943,  715,  issued  to 
me  from  your  office,  and  in  accordance  with  the 
conditions  thereon  endorsed."  To  this  notice 
there  was  a  schedule,  in  which  the  property  was 
described  as  "general  drapery  and  haberdashery, 
millinery,  &c.,  in  and  upon  my  premises  in 
Hunter-streetjJNewcastle."  It  was  further 
stated  in  the  schedule  that  the  value  of  the  pro- 
perty at  the  time  of  the  fire  was  £4880;  that 
nothing  was'saved,  and^that  the  amount  claimed 
for  loss  and  damage  was  £1464.  The  following 
remarks  were  added : — "In  consequence  of  my 
invoice  and  stock-books  being  destroyed  I  am 
unable  to  furnish  details.  The  amount  inserted 
under  head  of  'Amount  of  damage  and  loss 
claimed,'  is  the  proportionate  part  claimable  from 
your  company. "  This  account  was  verified  by  a 
declaration  of  A.'s  which  accompanied  it.     A. 
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was  required  by  the  defendants  to  supply 
further  and  better  particulars  of  his  stock,  &c. 
On  the  10th  October  the  following  statement  was 
sent  to  the  defendants  :— "  A  statement  of  goods 
purchased  and  sold  by  A.,  from  the  1st  day  of 
June,  1872,  to  the  4th  day  of  September,  1873. 
On  the  one  side  of  this  statement  there  were 
twentyniae  amounts  mentioned  of  stock  and 
goods  purchased,  making  in  the  whole  £14,910 
IS.  Id.,  and  on  the  other  side  there  were  six 
items,  as  follows  : — 
ByCash  received  Bank  N.S.Wales    £2346  13  4 

,1        „  Commercial  Bank      5517    5  7 

Book  debts 600    0  0 

Stock   on   hand  in  central  house 

and  country     400    0  0 

Cash  on  premises  at  town  office  ...        850    0  0 
Balance         5277  11  4 


Making  in  all £14,94110  5 

The  defendants  again  applied  for  better  par- 
ticulars. That  demand  was  not  complied  with. 
The  defendants  declined  to  pay  the  sum 
demanded,  and  they  were  sued  on  the  policy. 
Evidence  was  given  on  each  side.  A  verdict 
was  found  for  the  plaintiff.  The  jury  also 
specially  found  that  (1)  the  account  of  the  17th 
September  was  as  accurate  an  account  in  detail 
as  the  nature  and  circumstances  of  the  case 
admitted  ;  and  (2)  that  the  request  for  a  detailed 
statement  of  goods  sold,  and  of  goods  on  the 
premises  at  the  time  of  the  fire  as  fully  as 
possible  from  memory,  and  such  other  means  as 
might  be  accessible  was  unreasonable.  On  a 
motion  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  the  evidence  on  the  second 
and  fifth  issues: — Held,(MartinC.  J.  dissentiente), 
that  as  there  was  evidence  to  go  to  the  jury  to 
justify  their  special  findings,  and  as  it  did  not 
appear  that  they  were  clearly  wrong,  the  verdict 
ought  not  to  be  disturbed,  and  the  rule  nisi 
ought  to  be  dismissed.  Per  Martin  C.  J.,  that 
a  new  trial  should  be  granted,  as  the  evidence 
clearly  showed  that  under  the  nature  and 
circumstances  of  the  case  A.  could  have  fur- 
nished a  more  accurate  and  particular  account 
in  detail  than  that  furnished  by  him  on  the  17th 
September.  Humphrey  v.  Liverpool  and  Lon- 
donand  Globe  Insurance  Company,  13  S.C.R.  367. 

Arbitration    Clause  —  Condition  Precedent — 
Waiver    by    Conduet.'\ — A    policy    of    fire    in- 


surance under  seal  Was  made  subject  to  con- 
ditions endorsed  thereon.  By  clause  13  of  the 
conditions — "  if  any  difference  shall  arise  be- 
tween the  company  and  the  assured  in  the 
adjustment  of  any  claim  for  loss  or  damage,  the 
amount,  if  any,  to  be  paid  by  the  company, 
shall    ...     be  submitted  to  arbitration,  &c. 

and  the  assured  shall  not  be  entitled 
to  'commence  or  maintain  any  action  at  law 

upon  this  policy  until  the  amount  of 
the  loss  shall  have  been  referred  and  determined 
as  hereinbefore  provided."  By  clause  14  no 
action  shall  be  brought  against  the  company  on 
the  policy,  unless  commenced  within  six  months 
after  the  loss.  The  premises  insured  were 
damaged  by  fire,  and  the  assured  and  the  com- 
pany entered  into  negociations  for  the  appoint- 
ment of  arbitrators.  WhUe  these  negociations 
were  still  incomplete  (the  parties  having  differed 
as  to  the  appointment  of  the  company's  arbi- 
trator, and  as  to  the  terms  of  the  reference),  the 
assured  issued  his  writ,  so  as  to  be  within  the 
six  months  mentioned  in  clause  14.  Shortly 
afterwards  the  submission  to  arbitration  was 
made,  but  no  arbitration  was  entered  into,  and 
no  award  was  made.  At  the  trial,  the  jury  re- 
turned a  verdict  for  the  plaintiff,  and  found 
specially  that  the  defendant  company  exonerated 
the  plaintiff  from  settling  the  claim  by  arbitra- 
tion by  neglecting  or  refusing  to  proceed  to  ar- 
bitration. On  motion  to  set  aside  the  verdict 
and  enter  a  nonsuit: — Held,  that  by  the  policy 
an  adjustment  of  the  claim  by  arbitration,  pur- 
suant to  clause  13,  was  a  condition  precedent 
to  the  plaintiff's  right  to  bring  an  action  on  the 
policy  for  any  loss  by  fire;  and  that  the  facts 
proved  did  not  support  the  finding  of  the 
jury,  that  the  defendant  company  released  or 
exonerated  the  plaintiff  from  a  perfor- 
mance of  that  condition.  The  rule  was 
made  absolute  to  enter  a  nonsuit.  Semble,  per 
Martin,  C.J.  That  defendants  by  their  con- 
duct, and  without  any  document  under  seal, 
might  have  released  and  exonerated  the  plain- 
tiff from  a  performance  of  the  condition.  Bar- 
nett  V.  City  Mutual  Fire  Insurance  Company, 
3  N.S.W.  L.R.  285. 

Condition  as  to  Trv^t."] — Where  one  of  the 
conditions  of  the  policy  was — ' '  Insurances  on 
buildings  in  trust  must  be  so  described  at  the 
time  of  effecting  such  insurance": — Held,  that 


485 


INSURANCE. 


486 


this  did  not  apply  to  a  trust  which  arose  after 
the  date  of  insurance.  Bank  of  New  South 
Wales  V.  North  British  and  Mercantile  Insurance 
Company,  2  N.S.W.  L.R.  239. 


II. — Mabinb. 

(a)  Insurable  Interest. 

Re-insurance  —  Concealment  iy  the  Original 
Assured — Surprise.] — Plaintiffs  had  effected  an 
open  policy  for  C,  declarations  of  interest  to  be 
made  before  the  31st  July,  1877.  No  declaration 
was  made,  and  in  September  C.  asked  the  plain- 
tiffs to  renew  the  insurance.  Plaintiffs  assented, 
provided  the  defendants  would  reinsure  the  risk. 
Defendants  initialled  a  cover  slip,  thereby  accept- 
ing the  reinsurance,  and  plaintiffs  after  wards;  but 
before  the  acceptance  of  the  formal  proposal  or 
the  issue  of  a  policy  by  defendants,  extended  the 
time  for  declarations  under  C.'s  policy  to  the 
31st  December:  —  Held  (per  Martin  C.J.  and 
Faucett  J. ;  Hargrave  J.  dissentiente),  that  the 
plaintiffs  had  an  insurable  interest  at  the  time 
of  insuring  with  the  defendants.  Semble,  that 
the  signing  of  the  cover  slip  constituted  a  com- 
plete [contract  of  insurance.  Held,  also,  that 
it  was  immaterial  whether  or  not  the  plaintiffs 
had  paid  C.  Held,  also,  that  the  concealment 
by  the  original  assured  of  a  fact  material  to  the 
risk  was  not  available  as  a  defence  to  the  re- 
insurer against  the  insurer,  if  the  insurer  was 
not  aware  of  it,  and  had  bond  fide  paid  the  loss. 
Held,  also,  that  a  new  trial  will  not  be  granted 
on  the  ground  of  surprise,  unless  a  clear  case  is 
made  out  by  the  party  moving.  New  Zealand 
Insurance  Compauy  v.  South  Australian  Insur- 
ance Company,  1  S.C.R.  N.S.  214. 


Profits — Wager  Policy.] — Plaintiffs  having  a 
contract  to  supply  the  Victorian  Government 
with  coal,  also  another  contract  to  procure 
all  the  tonnage  required  to  carry  the  coal 
at  lis.  6d.  a  ton,  hired  the  steamship 
B.  for  eighteen  months  for  lis.  a  ton  less 
2i  per  cent,  discount.  On  the  two  contracts  a 
profit  of  2s.  9d.  per  ton  was  being  earned. 
They  effected  an  insurance  with  the  defendants 
for  £300,  "  at  and  from  the  20th  February,  1878, 


to  the  20th  of  August,  1878,  while  trading 
between  Sydney,  Newcastle  and  Melbourne, 
and  in  the  good  ship  or  vessel  called  the  B., 
beginning  the  adventure  on  the  said  goods 
and  merchandise  from  the  loading  thereof 
aboard  the  said  ship.''  The  valuation  clause 
was  in  the  following  terms  :—  "  The  said  ship, 
&c,,  goods,  merchandise,  &c.,  for  so  much  as 
concerns  the  assured  .  .  .  are  and  shall  be 
valued  at  £300  on  profits  to  be  earned."  The 
declaration  alleged  that  the  vessel  continued  to 
earn  the  profits  up  till  her  loss,  and  that  by  her 
loss,  "  the  said  profits  then  being  made  and 
earned,  and  profits  thereafter  to  be  earned,  being 
profits  within  the  meaning  and  intent  of  the 
said  policy,  and  insured  thereby  to  an  amount 
exceeding  £300,  became  and  were  wholly  lost 
to  the  plaintiffs,  and  a  total  loss  in  respect 
thereof  to  the  amount  of  the  said  sum  of  £300 
became  and  was  payable  to  the  plaintiffs": — 
Held,  that  the  declaration  was  bad.  Per 
Martin  C.J.,  because  the  venture  was  not 
necessarily  dependent  on  the  existence  of  the 
ship.  Per  Hargrave  and  Faucett  JJ.,  because 
the  word  "  profits"  in  the  policy  meant  profits  on 
goods,  and  the  risk  had  not  commenced  until 
they  were  laden  or  ready  to  be  laden. — Rohey  v. 
Adelaide  Insurance  Company,  1  S.C.R.  N.S. 
236. 


(6)    The  Policy. 

Open  Policy — Shipments  to  he  Declared  and 
Endorsed.] — Declaration  on  an  open  marine 
policy  of  insurance  on  goods  and  merchan- 
dise by  ships  from  Great  Britain  to  Sydney. 
One  of  the  stipulations  of  the  policy,  which  was 
set  out  in  the  declaration,  was  as  follows: — "In 
open  policies  by  ship  or  ships  it  is  stipulated 
that  each  shipment  shall  be  declared  in  writing 
and  endorsed  on  the  policy  upon  advice  thereof, 
or  within  three  days  thereafter,  otherwise  the 
said  policy  to  be  null  and  void. "  By  the  third 
plea,  the  defendant  alleged  that  each  shipment 
was  not  declared  or  endorsed  in  accordance  with 
the  stipulation  in  the  policy  contained.  By  the 
fourth  plea,  the  defendant  alleged  that,  before 
the  receipt  of  the  advice  of  the  shipment  Ln 
question,  the  plaintiffs  had  received  advices  of 
other  shipments  within  the  meaning  of  the 
stipulation  in  the  polioyj  that  is  to  say,  ship- 
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ments  by  the  Huntley  Castle,  the  Ethiopian,  the 
Duncraig,  and  the  Conflict,  which  said  ship- 
ments the  plaintiffs  did  not  declare  or  endorse 
upon  the  said  policy  in  accordance  with  the  said 
stipulation: — Held,  good  on  demurrer.  Held, 
also,  that  whenever  the  plaintiffs  received  advice 
of  a  shipment  of  goods  within  the  meaning  of 
the  policy  they  were  bound  to  declare  it,  and 
that  not  having  done  so  in  several  instances, 
the  policy  was  wholly  void.  Friend  v.  Metcalfe, 
12  S.C.R.  169. 

Warranty  of  Seaworthiness — Place  of  Loading 
— Pa7-ol  Agreement — Varying  Policy.]  —  To  a 
count  upon  a  policy  of  insurance  upon  a  vessel, 
"  at  and  from  the  11th  day  of  May,  1876,  to  the 
10th  day  of  May,  1877,  whilst  engaged  on  a 
pearl-shell,  beche-de-mer  and  trading  voyage  in 
and  about  Torres  Straits  and  adjacent  islands," 
and  containing  a  stipulation  that  it  was  issued 
"under  the  same  conditions  as  to  seaworthi- 
ness as  a  voyage  policy,"  the  defendant  pleaded 
that  the  said  ship  sailed  on  the  said  voyage  in  an 
unseaworthy  state  and  eondition  for  the  said 
voyage,  and  continued  in  the  said  state  and  con- 
dition up  to  and  inclusive  of  the  time  of  the 
loss  : — Held,  a  good  plea. 

The  second  count  was  on  a  policy  of  in- 
surance upon  cargo  "  at  from  Somerset  visl 
Cooktown  to  Sydney,  upon  any  kind  of 
goods  and  merchandise  whatever,  loaden  or 
to  be  loaden,  in  the  good  ship  or  vessel 
called  the  Tin  Law,  beginning  the  adventure 
upon  the  said  goods  and  merchandise  from  the 
loading  thereof  aboard  the  said  ship  or  vessel 
as  aforesaid."  Plea,  "  that  the  said  pearl  and 
tortoiseshell  was  not  loaded  on  board  the  said 
ship  at  Somerset,  but  on  the  contrary,  prior  to 
her  arrival  thereat:"— Held  (per  Hargrave  J. 
and  Faucett  J.;  Martin  C.J.  digsentienie),  a  good 
plea.  Per  curiam :  A  parol  agreement  entered 
into  before  the  execution  of  the  policy,  cannot 
vary  or  control  the  terms  of  the  policy.  It  is 
immaterial  whether  the  plaintiff  knew  of  the 
unseaworthiness  alleged  in  the  plea  to  the  first 
count  or  not.     Bell  v.  Miller,  Knox  331. 


(c)  Lots. 
Catisa  proxima  nan  rtmota  spec(a<ar.]— The 
declaration,  on  a  policy  of  insurance  of  goods  in 


the  ordinary  form,  alleged  that  the  goods  (the 
subject  matter  of  the  policy)  were  shipped  at  P. 
and  S.,  being  ports  in  Java,  on  board  a,  ship, 
to  be  carried  to  Sydney  ;  and  it  then  averred 
that  the  ship  was  a  French  ship,  and  sailed 
from  S.,  a  port  in  Java,  which  was  subject  to 
the  laws  of  Holland,  upon  her  voyage,  and  that 
during  the  voyage  she  was  forced  by  stress  of 
weather  and  by  perils  so  insured  against  to  re- 
turn to  S.  It  then  averred  that  the  ship  and 
the  goods  were  so  injured  and  damaged  by 
reason  of  the  perils  insured  against,  that  it  was 
necessary  that  the  goods  should  be  unshipped, 
and  that  the  goods  were  so  unshipped, 
and  having  been  so,  unshipped,  and  being  so 
damaged  and  injured,  were,  without  the  consent 
or  concurrence  of  the  plaintiff,  sold  to  and 
taken  possession  of  by  certain  other  persons, 
resident  at  S.,  over  whom  the  plaintiff  had  not 
nor  ever  had  any  control — and  by  means  of  the 
premises  the  goods  were  by  perUs  so  insured 
against,  wholly  lost : — Held,  bad  on  demurrer, 
on  the  ground  that  the  losses  complained  of  by 
the  plaintiff  did  not  arise  directly  from  the 
perils  insured  against.  Roux  v.  Salvator,  3 
Bing.  N.C.  266,  commented  on.  Boss  v.  Miller, 
2  S.C.R.  329. 

Total  Loss — Peril   of  the   Sects.] — A   vessel 
valued  at  £1300  was  insured  for  £1200  against 
total  loss  only  from  "perUs  of  the  seas,  &c., 
and  all  other  perils,  losses,  and  misfortunes," 
that  should  come  to  her  hurt,  damage,  or  detri- 
ment, the  insurers  not  being  liable  as  for  a  total 
loss,  unless  the  estimated  cost  of  the  repairs 
should  exceed  the  value  of  the  vessel.    In  the 
course  of  her  voyage  she  entered  the  port  of 
Gladstone,  and  having  been  there  moored  to  a 
wharf,  where  the  water  at  low  tide  was  insuffii- 
oient  to  float  her,  she  fell  over  on  her  starboard 
side.     She  was  then  anchored  in  the  stream, 
but  dragged  her  anchors,  and  coming  near  the 
place  of  the  former  accident  again  grounded 
and  fell  over  on  her  starboard  side.      In  conse- 
quence of  these  accidants,  the  vessel  was  sur- 
veyed and  found  to  have  sustained  considerable 
damage  ;  but  it  did  not  appear  what  would  be 
the  cost  of  repairing  it,  and  the  surveyors  re- 
commended her  to  be  lightened,  and  removed 
to  a  place  about  five  miles  distant,  and  beached 
there.      She  was  accordingly  taken  there,  with 
the  owner  on  board,  and  without  having  be«n 
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lightened  or  any  change  made  in  her  usual  sea- 
going order,  was  beached,  there  being  no  surf 
or  wind  at  the  time.  On  the  receding  of  the 
tide,  she  fell  over  on  her  port  side,  receiving 
serious  injury,  and  soon  after  broke  up  and 
became  a  total  wreck,  and  notice  of  abandon- 
ment was  given  to  the  underwriters.  Action 
on  the  policy.  Verdict  for  amount  of  insur- 
ance : — Held,  that  the  total  loss  was  not  caused 
by  a  peril  of  the  sea,  or  ejusdem  generis. 
Held,  also,  that  it  was  a  misdirection  to  tell  the 
jury  that  they  might  take  into  consideration 
the  injuries  sustained  previous  to  the  beaching 
in  deciding  as  to  the  cause  of  the  loss.  Rule 
absolute  for  new  trial.  Cdbcroft  v.  National 
Marine  Insurance  Company  of  South  Australia, 
(No.  1)  9  S.C.R.  351. 

On  a  second  trial,  a  verdict  was  again  given 
against  the  insurers,  and  the  Court  refused 
to  disturb  it,  holding  that  there  was  evi- 
dence on  which  the  jury  might  find  that 
the  vessel  received  her  death-blow  at  Auckland 
Creek,  and  that  the  notice  of  abandonment 
might  have  had  reference  to  the  injuries  re- 
ceived there.  Cobcroft  v.  National  Marine  In- 
surance Company  of  South  Australia  (No.  2), 
11  S.C.R.  40. 

Barratry — Kidnapping  Act  0/1872.} — Action 
to  recover  as  for  a  total  loss  imder  four  policies 
of  insurance  on  hull,  cargo,  outfit,  and  boats  of 
the  Chrishna.     The  perils  insured  against  were 
"  those  of  the  seas,  fire,  pirates,  rovers,  thieves, 
jettisons,  barratry  of  masters  and  mariners;  and 
of  all  other  perils,  losses,  and  misfortunes  that 
have,  or  shall,  come  to  the  hurt,  &c.,  of  the  said 
goods,  merchandise,  or  ship,  &e."  The  Chrishna 
sailed  from  Sydney  in  April,  1872,  on  a  beche- 
de-mer    and    pearl-shell    fishing    voyage,    the 
master  having  no   authority   to   carry  native 
labourers.    The  Kidnapping  Act  of  1872  (35  &  36 
Vict.  c.  19)  was  proclaimed  in  Queensland  on 
the  31st  August,  1872.     In  January,  1873,  the 
master  took  on  board  thirty  natives  (Polyne- 
sians),  and    vpith    them    on    board  sailed  for 
Sydney.      On  the  passage,  the  Chrishna  was 
seized  by  an  Imperial  war-ship,  was  taken  into 
Brisbane  and  there  condemned  by  the   Vice- 
Admiralty  Court,  and  sold  by  order  of  that 
Court — for    which    total    loss    an   action  was 
brought.     Evidence  was  given  that,  prior  to 
taking  on  board  the  Polynesians,  the  master  was 


told  that  a  Kidnapping  Act  had  been  passed, 
whereby  the  carriage  of  natives  had  been  pro- 
hibited. And  evidence  was  also  given  that  he 
left  his  ship  to  have  an  interview  with  the 
police  magistrate  at  Cape  York,  and  to  lea^rn 
the  provisions  of  the  Act.  It  was  not  proved 
that  the  master  ever  saw  a  copy  of  the  Act,  or 
that  he  knew,  except  from  other  captains,  of 
its  existence.  In  his  charge  to  the  jury,  Martin 
C.J.  defined  the  term  "barratry,''  and  read 
to  them  the  evidence  as  to  the  passing  of  the 
Act  being  communicated  to  the  master ;  but  did 
not  in  words  tell  them  that  it  was  necessary  in 
support  of  the  plaintiffs  case  to  find  that  the 
captain  had  knowledge  of  the  passing  of  the 
Act ;  nor  did  he  pointedly  tell  them  it  was 
their  duty  to  decide  whether  they  believed  the 
evidence  or  not  as  to  the  captain's  knowledge, 
and  that  if  they  thought  that  he  had  no  know- 
ledge of  the  Act  they  shovdd  find  for  the  defen- 
dant. Held,  on  a  motion  for  a  new  trial, 
Martin  C.J.  dissenting,  that  the  direction 
was  sufficient,  and  that  the  question  as  to 
whether  the  master  had  knowledge  of  the 
passing  of  the  Act  was  fully  contested  and 
placed  before  the  jury.  Per  Martin  C.  J.,  that 
in  his  charge  to  the  jury  they  should  have  been 
more  pointedly  told  that  it  was  their  duty  to 
decide  whether  they  believed  the  evidence  as  to 
the  captain's  knowledge;  and  that  if  they 
thought  that  the  captaui  had  no  knowledge  of 
the  passing  of  the  Act  they  ought  to  find  for  the 
defendant.  Hargrave  and  Faucett  JJ.  were 
inclined  to  think  that  the  verdict  was  also  good 
under  the  general  words  contained  in  the 
policies — "all  other  perils,  losses,  &c."  Rule 
discharged.  Jackson  v.  Australian  Insurance 
Company,  13  S.C.R.  196. 

Held  by  the  Privy  Council,  dismissing  an 
appeal  from  the  above  decision  : — The  Kid- 
napping Act  of  1872  (35  &  36  Vict.  c.  19) 
having  prohibited  the  carrying  of  Polynesian 
native  labourers  in  ships  without  a  license 
under  penalty  of  forfeiture  of  the  ship,  a  master 
who,  without  the  authority  of  his  owners,  but 
with  a  knowledge  of  the  prohibition,  ships  and 
carries  native  labourers,  and  so  brings  about 
the  seizure  and  condemnation  of  his  ship,  com- 
mits an  act  of  barratry  ia  respect  of  which  his 
owners  may  recover  against  their  underwriters. 
Australian  Insurance  Company  v.  Jackson,  33 
L.T.  286. 
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Pleadituj-" Earning  Prq/its."J— In adeclnra.- 
tion  on  a  policy  insuring  a  ship  "  at  £1000  on 
profits,"  there  was  an  averment  that  "divers 
profits  within  the  meaning  of  the  said  policy 
were  being  made  and  earned,  and,  but  for  the 
loss  hereinafter  mentioned,  would  have 
continued  to  be  earned  by  the  said  ship,  and 
that  the  plaintiff  was  from  the  time  of  the 
making  of  the  said  policy,  and  thence  until  and 
at  the  loss  hereinafter  mentioned  interested  in 
the  said  ship  and  premises  and  in  the  said  profits 
so  being  made,  by  the  said  ship,  and  thereafter 
to  be  made  by  the  said  ship  as  aforesaid  to  the 
amount  of  all  the  moneys  insured  by  him 
thereon  as  aforesaid":— Held,  that  the  averment 
was  insufiicient,  and  that  the  declaration  was 
bad.  Manninrj  v.  National  Fire  and  Marine 
Insurance  Company  of  New  Zealand,  I  S.C.R. 
N.S.  81. 


INTEREST. 

Action  for  Interest  after  Repayment  of  Prin- 
cipal.']— The  plaintiffs  overpaid  the  defendants 
£560.  After  several  demands  and  no  compliance 
or  reply,  the  plaintiffs  wrote  giving  notice  that 
they  should  insist  on  interest.  The  defendants 
still  neglected  to  repay  the  amount  or  to  answer 
the  letters,  but  at  last  they  repaid  the  principal 
but  not  the  interest : — Held,  that  the  plaintiffs 
were  not,  under  the  circumstances,  entitled  to 
recover  the  interest,  although  under  5  Vict. 
No.  9,  sec.  23,  the  jury,  if  they  thought  fit, 
might  have  given  interest  in  an  action  for  the 
principal.    Mart  v.  Hughes,  3  S.C.R.  17. 

Arrears  of  Annuity.] — In  suit  by  executor  of 
trustee  of  marriage  settlement  against  exe- 
cutors of  settlor,  the  arrears  of  an  annuity 
covenanted  to  be  paid  by  settlor,  were 
decreed  not  to  bear  interest.  A  sum  payable 
on  settlor's  death  was  decreed  to  bear  interest 
at  five  per  cent. — an  arrangement  that  such  sum 
should  remain  out  at  call  on  such  interest 
having  shortly  after  settlor's  death  been  joined 
in  by  plaintiff,  then  acting  in  capacity  of  one 
of  settlor's  executors.  The  cestui  que  trust  was 
under  age  at  date  of  suit.  Knox  v.  M'Donald, 
10  S.C.R.  Eq.  110. 


INTERPLEADER. 
Statute.]—!  &  2  Will.  IV.  c.  58. 

Rules    of    Practice — Delay — Bond    delivered 
up    to    be    Cancelled.]  —  Proceedings    in    and 
matters     connected    with    actions    or    issues 
directed     under     the    Interpleader    Act    are 
not    subject    to    the    rules    which    apply   to 
ordinary  actions.     An  interpleader  order  had 
been  obtained  directing    the  trial  of  various 
issues  between  A.  and  B.,  as  to  the  ownership 
of  certain  goods  in  the  possession  of  B.,  and 
over  which  B.  claimed  a  lien,  but  upon  which 
A.  had  levied,   and  directing  that  A.  should 
proceed  to  trial  of  his  action  at  the  earliest 
available  day.     B.  retained  possession  of  the 
goods,  but  gave  a  bond  conditioned  to  pay  their 
value,  or  the  amount  of  A.'s  demand  on  them, 
in  case  A.  obtained  a  verdict.     It  being  found 
that  due  diligence  had  not  been  used  by  A.  to 
bring  the  cause  to  trial,  the  Court,  upon  the 
application  of  B.,  ordered  the  bond  to  be  deli- 
vered up  to  be  cancelled,  and  A.  barred  from 
further  prosecuting  the  action.  Levy  v.  Mollison, 
3  S.C.R.  81. 

Itstie.] — An  interpleader  issue  can  be  directed 
under  the  Interpleader  Act,  1  &  2  W.  IV.  c. 
58,  on  the  application  of  a  special  bailiff  ap- 
pointed under  the  7  Vict.  No.  13,  s.  2,  who  has 
seized  goods  under  ii.fi.  fa.  The  proper  ques- 
tion for  the  jury  on  such  issue,  is  to  whom  the 
property  seized  belonged  at  the  time  of  the 
seizure.     Levy  v.  Hart,  7  S.C.R.  142. 

Auctioneer — Security  for  Costs.] — Plaintiff,  the 
vendee  of  real  property,  sued  the  auctioneers, 
for  a  return  of  his  deposit  on  failure  of  the 
vendor  to  make  a  good  title.  The  auctioneers 
obtained  an  interpleader  order  from  a  Judge  in 
Chambers  for  the  vendor  to  be  defendant  in 
their  place.  The  plaintiff  moved  the  Full  Court 
to  set  aside  the  order  on  the  ground  that  the 
vendor  was  not  a  person  of  means.  The  vendor 
was  not  served  with  a  copy  of  the  rule.  The 
Court  (Hargrave  J.  dissentiente)  varied  the 
order  of  the  Judge  in  Chambers  by  direct- 
ing that  the  auctioneers  should  give  the 
plaintiff  security  for  costs  within  four- 
teen days,  otherwise  the  interpleader  order 
would  be  discharged.    There  was  nothing  in  the 
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point  that  the  vendor  was  not  served.  Deller 
V.  Prickett  (20  L.J.  Q.B.  151)  followed.  Clmholm 
V.  Richardson,  S.M.H.  24th  June  1876. 

Equitable,  Consideration.] — On  the  trial  of  an 
interpleader  issue  the  equitable  interest  of  the 
wife  is  regarded  at  law.  A  married  woman 
may  succeed  where  she  claims  property  as  her 
separate  estate.  Duncan  v.  Cashin,  L.R.  10 
C.P.  554,  followed.  Oourlay  v.  Lindsay,  2 
S.C.R.N.S.  278. 

Action  for  Deposit — Claim  hy  Third  Parties.] 
— The  plaintiff  deposited  with  the  defendants 
a  sum  of  money  on  fixed  deposit  for  six  months. 
It  was  afterwards  claimed  by  the  claimants  as 
assignees  of  the  insolvent  estate  of  plaintiffs 
father,  but  no  notice  of  the  nature  of  the  claim 
was  given.  The  plaintiff  presented  the  deposit 
receipt  and  demanded  payment,  which  was  re- 
fused. She  then  commenced  an  action  against 
the  defendants  for  damages  for  not  paying  the 
money  deposited  and  for  money  lent : — Held,  on 
appeal  from  an  order  of  Windeyer  J.  in  Cham- 
bers, staying  proceedings  and  ordering  the 
plaintiff  and  the  claimants  to  interplead,  that 
the  order  was  rightly  made.  M'Guiness  v. 
Bank  of  New  South  Wales,  1  N.S.W.  L.R.  97. 

Issue  in  General  Terms — Claimant  Restricted 
to  Original  Claim.'] — The  plaintiff  gave  notice 
to  a  baUiff  in  possession  of  the  goods  of  a  judg- 
ment debtor  in  execution  under  a  writ  of  fi.  fa. 
that  he  claimed  the  goods  under  a  bill  of  sale  of  a 
certain  date,  and  an  interpleader  order  was  ob- 
tained on  an  affidavit  by  the  plaintiff  setting  up 
a  bill  of  sale  of  that  date,  but  the  order  directed 
an  issue  in  general  terms: — Held,  that  the  plain- 
tiff was  restricted  by  the  terms  of  his  claim, 
and  could  not  at  the  trial  rely  on  an  early  exe- 
cution of  the  bill  of  sale.  Thompson,  v.  De 
Lissa,  2  N.S.W.  L.R.  165. 

Lodging  of  Fi.  Fa.  with  Sheriff  dates  back  to 
Farliest  Hour  of  Day  —  Statute  of  Frauds, 
s.  16.] — On  the  trial  of  an  issue  directed  by 
an  interpleader  order,  it  appeared  that  a 
judgment  debtor  had  executed  a  bill  of  sale 
of  his  goods  to  the  plaintiff,  and  given  him 
possession  at  nine  o'clock  in  the  morning. 
At  half-past  eleven  o'clock  on  the  morning 
of  the  same  day  a  writ  of  Jl.  fa.  was  lodged  by 


the  defendant,  a  judgment  creditor,  in  the 
hands  of  the  sheriff  for  execution  on  the  goods 
of  the  debtor: — Held  (per  Manning  and  Win- 
deyer JJ.;  Martin  C,J.  dissentiente),  that  the 
lodging  of  the  writ  was  the  act  of  the  Court, 
had  bound  the  goods  from  the  earliest  possible 
hour  of  the  day,  and  that,  therefore,  the  exe- 
cution creditor  had  priority  over  the  claimant 
under  the  bill  of  sale.  QvAzre,  whether  the 
holder  of  a  bill  of  sale  to  secure  an  advance  is  a 
purchaser  for  valuable  consideration,  and  within 
the  protection  of  sec.  16  of  the  Statute  of 
Frauds.  lb. 

Seizure  by  Sheriff  of  Goods  of  Partnership — 
Money  Paid  into  Court  paid  out  to  Success- 
ful Party.] — The  sheriff,  in  execution  of  a 
judgment  by  G.  against  C,  seized  goods  and 
chattels  which  L.  owned  jointly  with  C.  L. 
gave  notice  to  the  sheriff  that  the  goods  were 
claimed  by  him,  and  required  the  sheriff  to 
interplead.  An  interpleader  order  was  accord- 
ingly made  that  on  payment  into  court  by  L.  of 
£120,  the  sheriff  would  withdraw  from  posses- 
sion, and  that  the  parties  should  proceed  to  the 
trial  of  a  feigned  issue,  in  which  L.  should  be 
plaintiff  and  G.  defendant,  and  that  the  question 
to  be  tried  should  be  whether  at  the  time,  &c. , 
the  goods  and  chattels  were  or  any  of  them  was 
the  property  of  L.  In  pursuance  of  this  order, 
L.  paid  the  £120  into  court.  The  issue  was 
tried,  and  resulted  in  a  verdict  for  the  defendant 
G.,  the  jury  finding  that  L.  was  a  partner  in 
the  goods  and  entitled  to  one-third,  subject  to 
accounts.  Previous  to  the  trial  of  the  issue, 
the  partnership  accounts  had  been  taken  in 
Equity,  and  it  was  found  that  the  value  of  the 
partnership  property  was  £131,  that  L.  was 
entitled  to  £58  as  a  first  charge  on  the  assets, 
and  that  he  was  further  entitled  to  one  third  of 
the  balance  of  £52  remaining  after  paying  the 
costs  of  the  reference,  and  that  C.  was  entitled 
to  two-thirds,  amounting  to  £33.  An  order 
having  been  made  by  a  Judge  in  Chambers  that 
the  £120  should  be  paid  out  of  court  to  G.,  the 
plaintiff  appealed  to  the  Full  Court,  and  asked 
that  the  prothonotary  should  be  ordered  to 
inquire  what  was  the  interest  of  C.  in  the  goods, 
and  that  the  value  of  such  interest  only  should 
be  paid  out  to  G.  The  appeal  was  dismissed, 
with  costs.  LarJcin  v.  Graham,  4  N.S.W.  L.R. 
65. 
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INTESTATE  ESTATES. 
Statutes.] — 

1  Vict.  No.  4. 
13  Vict.  No.  44. 

And  see  Ecclesiastical  Law— Executor  and 
Administratob— Unclaimed  Balances- 
Real  Estate  (Succession.) 


INTRUSION. 

Information  for.} — Attorney-Oeneral  v.  Robin- 
son, 3  S.C.R.  23.     See  Crown  Lands. 


INVENTIONS— 5'ee  Registration. 


JOINT  STOCK  COMPANY. 

I.  Banking  —  See   Bankers    and    Banking 
Companies. 

II.  In  Other  Cases — See  Company. 


JUDGE. 
I.  Salary  and  Position. 

II.    DiSQUALiriCATION  FROM  INTEREST. 

Statutes.'] — 

20  Vict.  No.  5  (Salaries). 
23  Vict.  No.  2  (Pensions). 
28  Vict.  No.  7  (Additional). 

43  Vict.  No.  2  ( Temporary). 

44  Vict.  No.  9  (Continuing). 

45  Vict.  No.  1  (Additional). 

46  Vict.  No.  15  (Salaries  and  Pensions). 

And  see  District  Court — Supreme  Court. 

I.  Salary  and  Position. 

District  Court  Judge — PigM  of  Government  to 
Make  Deductions  from  his  Salary— 22  Viet.  No. 
18—39  Vict.  No.  38.]— Plaintiff,  a  District 
Court  Judge,  sued  the  Colonial  Treasurer  (as 
nominal  defendant)  for  a  portion  of  his  salary 
as  such  judge.  The  defendant  pleaded  that  the 
plaintiff  was  not  ready  and  willing  to,  and  did 
not  in  fact,  render  his  services  as  District  Court 


Judge ;  and  also,  by  way  of  cross  action,  that 
the  plaintiff  neglected  and  refused  to  perforin 
his  duties,  by  reason  whereof  the  Government 
was  compelled  to  employ  a  barrister  to  perform 
the  plaintiff's  duties  in  his  place : — Held,  on 
demurrer  (by  Martin  C.J.  and  Faucett  J.; 
Hargrave  J.  dissentiente),  that  these  pleas  were 
no  defence  to  the  action.  Per  Hargrave  J.  The 
pleas  are  good,  because  they  show  that  the 
plaintiff's  claim  was  not  "iust"  within  the 
terms  of  s.  1  of  the  Claims  against  the  Colo- 
nial Government  Act.  Meymott  v.  Piddington, 
Knox  306. 

II.  Disqualification  from  Interest,  &c. 

As  Shareholder  in  Company — Prohibition.] — 
Where  a  District  Court  Judge  had  tried  and 
given  judgment  in  a  case  in  which  one  of  the 
parties  was  a  joint-stock  company,  a  prohibition 
was  granted,  on  the  ground  that  the  judge  was 
a  shareholder  in  the  said  company,  although  the 
objection  was  not  taken  while  the  cause  was 
proceeding,  and  although  the  judgment  of  the 
District  Court  Judge  was  against  the  said 
company.  The  Commercial  Panic  v.  Palgarnie, 
3  S.C.R.  27. 

As  Citizen  and  Ratepayer.] — A  judge  of  the 
Supreme  Court  is  not  disqualified,  by  reason  of 
his  being  a  citizen  and  ratepayer,  from  presid- 
ing at  the  trial  of  a  case  in  which  the  city  cor- 
poration is  a,  party,  and  the  verdict  affects  the 
city  funds.  Ex  parte  O'Connor  (8  S.C.R.  142) 
distinguished.  Lord  v.  Mayor  of  Sydney,  9 
S.C.R.  94. 

Patronage.]  —  A  judge  may  be  disqualified 
from  sitting  in  a  cause  in  which,  though  having 
no  pecuniary  interest,  he  has  the  interest  of 
patronage  (per  Martin  C.J.)  Krefft  v.  Hill, 
13  S.C.R.  303. 


JUDGMENT. 
I.  Setting  Aside. 

II.  Proceedings  on  Judgment. 

(a)  Action  on. 

(b)  Revival  of  Foreign  Judgment. 

(c)  Execution  on. — See  Execution. 

III.  Warrant  of  Attorney. 
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I.  Setting  Aside  Judgment. 

Non  pros. — Plaintiffs  Abandoning  Previous 
Order  to  Eestrain  Defendants  from  Pleading.] — 
The  plaintififs  having  applied  to  a  judge  for  an 
order  to  restrain  the  defendant  from  pleading, 
the  judge  granted  the  application  subject  to  the 
payment  of  costs  by  the  plaintififs.  The  plain- 
tiffs then  wrote  to  the  defendant  that  they 
should  not  act  on  the  order,  as  they  intended  to 
appeal  from  it  to  the  Court.  They  thereupon 
moved  the  Court  to  rescind  the  order,  and 
their  motion  was  dismissed,  with  costs.  The 
defendant  having  allowed  his  time  for  pleading 
to  expire  without  pleading,  the  plaintiffs  signed 
judgment  and  claimed  the  costs  of  the  action: — 
Held  (Hargrave  J.  dissenting),  that  the  plaintiffs 
had  abandoned  the  order,  and  that,  therefore, 
the  judgment  was  regvilarly  signed.  Where  no 
principle  or  very  large  sum  is  involved,  and  the 
question  is  within  the  discretion  of  the  judge, 
the  Court  will  not  entertain  a  motion  for  re- 
viewing the  decision  of  the  judge  as  to  costs, 
although  such  discretion  has  been  wrongly 
exercised.      Fanning  v.  Simmons,  5  S.C.R.  224. 


Judgment  Signed  after  Attachment  Dissolved.] 
— Plaintiffs  issued  a  writ  against  the  defendants, 
who  were  merchants  in  Melbourne.  The  writ 
was  endorsed  by  the  sheriffs  officer,  as  required 
by  the  Act  18  Vict.  No.  6;  and  after  proceeding 
in  accordance  with  the  Absent  Defendants  Act, 
a  writ  of  attachment  was  obtained  against 
moneys  in  Sydney  alleged  to  belong  to  the 
defendants.  Upon  the  return  to  the  writ  of 
attachment,  it  appeared  that  the  moneys  had 
ceased  to  belong  to  the  defendants,  and  the 
judge  refused  to  make  an  order.  The  plaintiffs, 
without  service  of  the  writ  or  any  of  the  pro- 
ceedings upon  the  defendants,  proceeded  in  the 
action  and  signed  final  judgment  for  want  of  a 
plea: — Held,  that  judgment  was  improperly 
signed.  It  is  essential  to  the  validity  of  pro- 
ceedings taken  under  the  Absent  Defendants 
Act,  that  the  defendants  should  be  entitled  to 
or  interested  in  property  or  debts  in  the  colony 
of  New  South  Wales.  Johnson  v.  Poole  (No.  1), 
Knox  196. 

Defendant  out  of  Jurisdiction.] — Defendants 
moved   to  set  aside  an  order  of  Manning  J., 


under  17  Vict.  No.  21  (C.L.P.  Act  of  1853), 
soo.  16,  giving  leave  to  the  plaintiffs  to  proceed 
in  the  action,  on  the  grounds  that  the  defen- 
dants were  resident  out  of  the  jurisdiction,  and 
that  if  judgment  were  obtained  against  them  by 
default,  the  Supreme  Court  of  Victoria  would 
issue  execution  upon  a  memorial  of  such  judg- 
ment without  giving  the  defendants  an  oppor- 
tunity for  going  behind  the  judgment : — Held, 
no  grounds  for  setting  aside  the  order.  Johnson 
V.  Poole  (No.  2),  Knox  394. 

Cause  of  Action  arising  within  Jurisdiction.] 
— The  plaintiffs  sued  for  commission  due  from 
the  defendants  in  respect  of  the  sale  of  a 
station.  The  employment  of  the  plaintiffs  was 
partly  by  letters  passing  between  the  defen- 
dants at  Melbourne,  and  the  plaintiffs  at  Sydney, 
partly  by  communication  between  the  plaintiffs 
and  S.,  acting  as  agent  of  the  defendants  in 
Sydney.  The  sale  was  effected  in  Sydney,  and 
the  station  was  in  New  South  Wales  : — Held, 
that  the  cause  of  actioir  arose  within  the  juris- 
diction. Brisbane  Oyster  Company  v.  Emerson 
(see  Execution)  explained.    lb. 

Against  Manager  of  Company.] — Se  Morning 
Star  G.  M.  Co.,  2  S.C.R.  N.S.  Eq.  14.  See 
Mining. 


II.  Pkoceedings  on  Judgment. 

(a)  Action  on  Judgment. 

Of  Victorian  Ootmty  Court.] — An  action  will 
lie  in  the  Supreme  Court  upon  a  judgment  of 
a  County  Court  in  Victoria.  Paul\.  Martin- 
dale,  2  S.C.R.  64. 

Of  Small  Debts  Court.] — An  action  in  the 
Supreme  Court  will  not  lie  upon  a  judgment  or 
adjudication  by  two  justices  in  Petty  Sessions, 
under  10  Vict.  No.  10.  Berkeley  v.  Elderkin, 
IE.  &  B.  805;  22  L.J.  Q.B.  281,  followed. 
Simpson  v.  Rodd,  6  S.C.R.  1. 

Of  District  Court.] — An  action  in  the  Supreme 
Court  will  not  lie  on  a  judgment  recovered  in 
a  District  Court.  Oreville  v.  Bird,  6  S.C.R. 
253. 
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Of  Inferior  Court  Generally— Pleading.-]— 1-a 
an  action  on  the  judgment  of  an  inferior  Court 
the  declaration  need  not  allege  in  what  manner 
the  inferior  Court  had  jurisdiction.  It  will  be 
sufficient  to  aver  that  the  cause  of  action  in  the 
original  suit  arose  within  the  jurisdiction  of  the 
inferior  Court.     Simpson  v.  Hodd,  6  S.C.R.  1. 


Of  English  High  Court  of  Justice.']  —  The 
Court  will  take  judicial  notice  of  the  titles  of 
English  Courts,  and  the  effect  of  their  judg- 
ment. Therefore,  when  a  declaration  on  a 
judgment  of  the  High  Court  of  Justice,  Ex- 
chequer Division,  omitted  to  state  in  what 
country  the  Court  was  situated,  or  that  it  was 
duly  constituted,  or  that  the  judgment  was  re- 
covered according  to  the  law  of  the  country 
where  the  Court  was  holden,  or  that  the  defen- 
dants were  ordered  to  pay  the  amount  of  the 
judgment,  it  was  held,  on  demurrer,  that  the 
declaration  was  good.  Beer  v.  Pattriclc,  1 
N.S.W.  L.R.  157. 


(6)  Revival  of  Foreign  Judgment. 

By  Summons  under  s.  102  of  the  Common 
Law  Procedure  Act  of  1853.]— After  judgment 
recovered  in  New  Zealand,  the  plaintiff  became 
bankrupt.  A  memorial  of  the  judgment  was 
afterwards  filed  in  the  Supreme  Court  of  New 
South  Wales.  A  summons  in  this  Court  under 
sec.  3  of  the  Creditors  Remedies  Act  was  taken 
out  in  the  plaintiff's  name,  but  with  his  trustee's 
consent,  for  execution  to  issue.  The  defendant 
objected  that  the  plaintiff  was  bankrupt. 
Windeyer  J.  made  an  order  that  a  suggestion 
should  be  entered  that  the  trustee  was  entitled 
to  execution,  and  that  it  should  issue  in  his 
name.  The  defendant  took  out  a  summons  to 
rescind  this  order,  which  was  referred  to  the 
Full  Court:— Held,  by  Martin  C.J.  and 
Windeyer  J.,  that  the  order  was  irregular, 
and  must  be  rescinded.  Semble,  that  the 
judgment  could  be  revived  here.  The  proper 
course  would  have  been  to  take  out  a  summons 
under  sec.  102  of  the  C.L.P.  Act  1853  to  revive 
the  judgment  in  the  trustee's  name,  and  then  a 
second  summons  for  execution  to  issue.  Beei-e 
v.  Czerwonka,  2  N.S.W.  L.R.  355. 


III.  Wabrant  of  Attorney. 
Accounts  must  be  filed.]  —  A  warrant  of 
attorney  by  B.  authorised  A.  to  sign  judg- 
ment in  an  action  for  money  had  and  received 
for  £112,  with  coats  of  suit.  A.  signed  judg- 
ment in  an  action  for  work  and  labour,  and  on 
accounts  stated  for  £150  and  £3  5s.  costs,  and 
issued  execution.  Upon  the  application  of  C, 
another  judgment  creditor  of  B. ,  the  Court  set 
aside  the  judgment  and  execution  of  A.  When 
A.  signed  judgment  he  filed  an  affidavit  that  B. 
was  justly  and  truly  indebted  to  him  in  the  sum 
of  £112,  for  work  and  labour  performed: — Held, 
an  insufficient  compliance  with  Rule  i  of  the 
Supreme  Court  Rules  of  March,  1856,  which 
directs  accounts  to  be  filed  by  the  plaintiff, 
showing  what  is  justly  due  to  him.  Qucere, 
whether  a  fee  being  payable  to  the  Crown  on 
the  issue  of  a  writ  of  summons  imder  15  Vict. 
No.  17,  such  writ  must  issue  before  the  execu- 
tion of  every  warrant  of  attorney.  Pennington 
V.  Ma7ih/,  1  S.C.R.  349. 

Only  after  Summons  and  Declaration.  ] — M. ,  by 
a  warrant, of  attorney,  gave  authority  to  appear 
and  receive  a  declaration  for  him  in  an  action  of 
debt,  for  money  borrowed  at  the  suit  of  W.,  and 
thereupon,  &c.  An  appearance  was  entered 
for  M. ,  but  no  summons  was  issued  or  declaration 
filed,  and  judgment  was  signed  by  default  "for 
money  payable,  &o.":— Held,  that  the  judgment 
must  be  set  aside,  no  summons  having  been  issued 
as  required  by  the  C.L.P.  Act  of  1853,  and  no 
declaration  filed.     Want  v.  Milne,  11  S.C.R.  49. 


JUDICIAL    SEPARATION.— See    Husband 
AND  Wife. 


JURY. 

]-       , 

4  Vict.  No.  28. 

5  Vict.  No.  4. 
11  Vict.  No.  20. 
15  Vict.  No.  3. 
18  Vict.  No.  18. 
37  Vict.  No.  8. 
40  Vict.  No.  6. 

For  Cases  in  District  Court.] — See  Distkiot 
Court. 


(c)  Execution  on  Judgment.— See  Execution.    I      Oener ally.]— See  Practice. 
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JUSTICES  OP  THE  PEACE. 

A.  UNDER  JUSTICES'  ACTS. 

I.  JuBisDicTioN  Generally. 

(a)  Disqualification  from  Interest. 
(6)  Cases  Cognisable  by  two  Justices. 

(c)  Complaint    or    Information    [infra 

n.  (6)]. 

(d)  Title  to  Land. 

(e)  Miscellaneous  Cases. 

(/)  Power   to  Suspend  Attorney  —  See 
Contempt  of  Cotjbt, 

II.  Pkocedube  Beeoeb. 
(a)   Wai-rant. 

(6)  Complaint  or  Information. 

(i.)  As  necessary  to  Jurisdiction. 
(ii.)  Form  of. 
(iii.)  Am,endme,n(of. 

(e)  Hearing  and  Adjournment. 

{d)  Conviction  and  Order. 
(i.)  Jurisdiction. 
(ii.)  Form  of. 
(iii.)  Amendment,  dsc. 
(iv.)  Appeal  Against — /Sse  Mandamus 
AND  Prohibition. 

(e)  Bail  on  Commitment. 

III.  Action  against  Justices. 

IV.  Position  as  Clerk  op  Petty  Sessions. 

B.  UNDER  SMALL  DEBTS  ACT. 
I.  Jurisdiction— -Splitting  Demands. 
II.  Practice — Prohibition. 

C.  QUARTER  SESSIONS. 

Statutes.'] — 

4  Will.  IV.  No.  5   N 

11  Vict.  No.  41        V  (Petty  Sessions.) 
20  Vict.  No.  32       > 

5  Will.  IV.  No.  22  {AppeaU.) 
10  Vict.  No.  6  {Bail  by.) 

*  11  &  12  Vict.  0.  42  {Indictable  Offences.) 

*  11  &  12  Vict.  c.  43  {Summary  Proceedings.) 

*  11  &  12  Vict.  c.  44  {Protection.) 

*  Adopted  by  14  Vict.  No.  43. 


17  Vict.  No.  39  {Prohibition.) 

32  Vict.  No.  6  {Summary  Proceedings.) 

36  Vict.  No.  1  {Removal  of  Disqualification.y 

39  Vict.  No.  33  {Appeals.) 

45  Viet.  No.  4  {Appeals). 

45  Vict.  No.  it  \    {Metropolitan  Magis- 


47  Vict.  No.  14 


trates.) 


I.  Jurisdiction. 

(a)  Disqtialification  from  Interest. 

Conviction  by  Justices  who  were  Aldermen — 
Fine  Payable  to  Corporation.] — A  complaint 
mstde  by  an  inspector  of  nuisances,  an  officer  of 
the  Sydney  corporation,  was  heard  by  two 
justices  who  were  aldermen  of  the  corporation. 
A  fine  was  adjudged,  one  moiety  of  which,  by 
an  arrangement  between  the  corporation  and  its 
officers,  went  to  the  funds  of  the  corporation: — 
Held,  that  the  justices  as  citizens  were  disquali- 
fied on  the  ground  of  interest  from  sitting  in 
the  case.     Ex  parte  O'Connor,  8  S.C.R.  142. 

[Note. — But  see  the  Justices  Enabling  Act 
of  1872,  36  Vict.  No.  1.] 


(i)  Cases  Cognizable  by  Two  Justices. 

Same  Two  Justices  must  Sit  throughout  Case 
—Mistrial.] — In  a  trial  at  a  Court  of  Quarter 
Sessions  of  a  prosecution  for  a  nuis£i,nce,  which, 
by  statute,  can  only  be  heard  before  two  justices, 
one  of  the  only  two  justices  who  were  present 
at  the  first  portion  of  the  trial  was  not  present 
either  during  the  latter  portion  of  the  trial  or 
at  the  verdict : — Held,  that  there  was  a  mistrial. 
R.  V.  Marrington,  1  S.C.R.  App.  11. 

Evidence  talcen  before  one  alone-Mistrial.] — On 
the  trial  of  the  defendant  summarily  on  a  charge 
^cognizable  by  two  justices,  the  evidence  of  the 
witnesses  was  taken  before  only  one  justice,  and 
the  case  was  then  adjourned.  On  a  subsequent 
day  the  defendant  was  brought  up  before  the 
same  justice  and  another  justice,  and  the 
depositions  were  read  over  in  the  presence  of 
the  defendant  and  the  two  justices,  but  the 
witnesses  were  not  recalled  : — Held,  that  there 
had  been  no  hearing  before  two  justices  ;  and  a 
prohibition  was  granted.      R.  c.  Marrington  (1 
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S.C.R.    App,  21)  followed;   Eai  parte  Eyan,  3 
S.C.R.  221. 

Presence  of  Third  Justice  Concurring  in 
Decision.']— hi  a  case  where  summary  juris- 
diction  was  conferred  on  two  justices,  three 
adjudicated,  but  of  these  only  two  heard  the 
evidence :— Held,  that  since  all  three  con- 
curred in  the  adjudication,  the  adjudicating 
of  the  third  justice  did  not  invalidate  the 
decision  of  the  other  two  who  had  heard  the 
evidence.     Ex  parte  G^-een,  n  S.-CK.  WO. 

Stipendiary  or  Police  Magistrates.'^ — The  17 
Vict.  No.  39,  sec.  11,  giving  stipendiary  or  police 
magistrates  the  powers  of  two  justices,  is"  not 
repealed  by  20  Vict.  No.  32,  sec.  2.  Ex  parte 
Spratt,  2  S.C.R.  254. 


(«)  Complaint  or  Information  necessary  for  Juris- 
diction.'\ — See  post  II. 

(d)   Title  to  Land. 

Jurisdiction  to  Administer  Oath.] — An  infor- 
mation under  the  Inclosed  Lands  Trespass  Act 
of  1854  (18  Vict.  No.  27),  against  the  prisoner's 
son,  was  heard  before  justices.  The  son,  by 
way  of  defence,  raised  the  question  of  title  to 
land  by  alleging  that  his  father  claimed  the 
land,  and  that  he  had  entered  with  his  father's 
authority.  In  support  of  this  defence  he 
called  his  father,  the  prisoner,  who  swore  that 
he  had  a  title  to  the  land  in  question.  Upon 
this  the  magistrates  dismissed  the  case  for  want 
•of  jurisdiction.  It  was  not  proved  that  the  son 
knew  his  father  had  no  title,  nor  that  the  de- 
fence was  set  up  fraudulently  by  the  son  merely 
to  oust  the  jurisdiction.  Upon  perjury  assigned 
for  swearing  falsely  under  the  above  circum- 
stances in  regard  to  this  title  : — Held,  on  point 
reserved,  that  as  it  did  not  appear  that  the 
■question  of  title  to  land  was  raised  by  the  son 
in  fraud  of  the  jurisdiction,  the  jurisdiction  of 
the  justices  ceased  eo  instanti  that  the  claim 
involving  th^  question  of  title  was  made,  and 
that  they  had  therefore  no  jurisdiction  at  the 
time  the  prisoner  took  the  oath.  B.  v.  Arm- 
strong, 5  S.C.R.  36. 

And  see  Ex  parte  Desmond,  5  S.C.R.  387, 
■infra  col.  505;  and  Ex  parte  Welch,  1  N.S.W. 
L.R.  254,  st(J  tit.  Municipalities. 


(c)  Miscellaneous  Cases. 


Practice  in  Issuing  Warrant — Jurisdiction — 
Proof  of  Service  of  Summons.]— The  Court  will 
exercise  a  discretion  in  granting  or  refusing  a 
prohibition  under  the  Colonial  Justices  Act.  An 
information  on  oath  had  been  laid  by  "W.  against 
H. ,  charging  him  with  an  assault.  A  summons  was 
thereupon  issued  against  H.    He  did  not  appear 
on  the  day  appointed,  and  the  presiding  justice 
then  took  evidence  (but  not  of  the  conistable 
who  served  the  summons)  to  prove  the  service. 
This  evidence  failing,  the  same  justice,  ndthout 
requiring  W.  to  swear  to  a  fresh  information, 
issued  a  warrant  against  H.  as  if  it  were  the 
first  process  against  him,  and  not  noticing  the 
fact  of  the  previous  issue  of  the  summons.    H. 
was  taken  under  the  warrant,  and  gave  bail 
to  appear,  and  appeared  accordingly,  but  under 
protest.    He  objected  to  the  jurisdiction  of  the 
justices,  but  in  the  end  pleaded  not  guilty  and  was 
fined  : — Held  (1)  that  the  justice  was  right  in 
issuing  the  warrant  without  noticingthesummons 
or  re-swearing  the  prosecutor  ;  (2)  that  even  if 
the  warrant  were  informal,  and  the  defendant 
wrongly  in  custody,  it  did  not  follow  that  the 
justice  had  no  jurisdiction,  for  jurisdiction  was 
given  to  the  justice  over  the  subject  matter  by 
9  Geo.  IV.  c.  31,  and  11  &  12  Vict.  c.  43,  sec.  2, 
is  merely  directory  as  to  issue  of  summons  and 
warrant;  (3)  that  the  service  of  the  summons 
need  not  be  proved  by  the  summoning  constable, 
11  &  12  Vict.  c.  43,  sec.  13,  being  directory  only. 
A  prohibition  was  refused.    Ex  parte  Heggarty,  - 
3  S.C.R.  212. 

Sydney  Building  Act.] — The  jurisdiction  con- 
ferred by  sees.  53  and  54  of  the  Sydney 
Building  Act,  8  Will.  IV.  No.  6,  on  the  Court 
of  Quarter  Sessions  for  the  district  of  Sydney 
has  not  been  transferred  by  9  Vict.  No.  5, 
s.  3,  to  any  justice  of  the  peace  for  Sydney. 
The  latter  Act  only  renders  such  offences  . 
against  the  former  Act  as  are  punishable  by 
penalty  cognisable  by  a  justice.  (Note. — Both 
Acts  are  repealed  by  the  City  of  Sydney 
Improvement  Act,  42  Vict.  No.  25.)  Ex  parte 
Lawrence,  1  S.C.R.  296. 

Deserted  Wives  Act — Arrears  oj  Mainten- 
ance.]-S.  17  of  11  &  12  Vict.  u.  43  is 
applicable  to  proceedings  under  the  Deserted 
Wives  and  Children  Act  (4  Vict.  No.  5).    And 
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therefore  where  an  order  for  maintenance  had 
been  made  under  the  latter  Act  against  a  de- 
fendant, and  a  copy  of  the  minute  of  order  had 
been  served  upon  him  under  sec.  17  of  the 
former  Act,  it  was  held  that  the  justices  had 
authority  to  proceed  against  the  defendant  for 
disobedience  of  the  order  : — Held,  also,  that  the 
order  took  effect  from  the  time  when  it  was 
pronounced,  and  that  the  whole  of  the  arrears 
from  that  time  were  payable.  Ex  parte  Siger- 
son  (No.  2),  2  S.C.R.  353.  And  see  Husband 
AND  Wife. 

Inclosed  Lands  Act.] — On  the  hearing  of 
an  information  before  justices  for  entering  into 
inclosed  lands  "  without  lawful  excuse,"  framed 
under  18  Vict.  No.  27,  Inclosed  Lands  Protec- 
tion Act,  if  it  appear  that  the  entry  was  made 
in  the  bond  fide  assertion  of  a  claim  or  right 
(whether  well  or  ill  founded  matters  not,  so 
long  as  it  be  honestly  believed  by  the  party 
asserting  it),  the  justices  have  no  jurisdiction 
to  convict,  such  claim  of  right  being  a  "law- 
ful excuse"  within  the  meaning  of  the  Act. 
Semhle,  in  such  a  case  the  jurisdiction  of  the 
justices  would  be  ousted  by  the  question  of 
"  title  of  land  "  being  raised,  apart  from  the 
Statute  above-mentioned.  Ex  parte  Desmond, 
5  S.C.R.  387. 

Police  (Towns)  Act — Detention  of  Ooods.] — 
The  Act  19  Vict.  No.  24,  Police  (Towns)  Act, 
only  extends  to  proclaimed  towns.  Justices 
made  an  order  under  sec.  10  of  the  Act  that 
goods  unlawfully  detained  outside  a  proclaimed 
town  should  be  given  up  to  the  rightful  owner  : 
— Held,  that  the  justices  had  no  jurisdiction..^ 
A  prohibition  was  granted,  notwithstanding 
that  the  defendant  appeared  in  the  court 
below,  and  the  point  was  not  taken  until  the 
motion  for  the  prohibition.  Ex  parte  Clarke,  7 
S.C.B.  146. 

Police  (Towns)  Act  —  Detention  qf  Goods  — 
Possession — Limitation  of  Proceedings.'] — It  is 
no  defence  to  an  information  under  s.  10  of  the 
Police  (Towns)  Act,  19  Vict.  No.  24,  for  detaining 
the  complainant's  goods,  that  the  respondent 
has  sold  them  and  parted  with  the  possession. 
Goods  were  left  in  the  possession  of  E.  F.  more 
than  twelve  months  before  an  information  was 
filed  for  their  detention.     No  demand  was  made 


until  the  day  on  which  the  information  was 
filed: — Held,  that  the  cause  of  complaint  did  not 
arise  until  demand,  and  that,  therefore,  the 
information  was  laid  within  six  months  from  the 
time  when  the  cause  of  complaint  arose  within 
11  &  12  Vict.  u.  43,  s.  11.  Ex  Parte  Fisher,  2 
S.C.R.  N.S.  32. 

Under    Master    and    Servants    Act.]  —  See 
Master  and  Servant. 

Under  Tenements  Act.] — See  Landlord  and 
Tenant. 

Under  Passengers  Act.] — See  Passengers. 


(/)  Power  to  Stispend  or  to  Refuse  to  Hear 
Attorney.] — See  Contempt  of  Court. 


II.  Procedure  Before. 

{a)   Warrant. 

Practice  in  issuing  after  Summoiu.] — See  Ex 
parte  Desmond,  5  S.C.R.  387,  and  see  Arrest. 


(6)  Complaint  or  Information. 

{i.)  As  Necessary  to  Jurisdiction. 

Need  not  be  in  Writing.] — A  complaint  be- 
fore a  justice  need  not  be  in  writing  unless 
specially  required  to  be  so  by  statute.  A  com- 
plaint of  assault  under  9  Geo.  IV.  c.  SI,  n»ed 
not  be  in  writing.  Ex  parte  Haivkins,  5  S.C.R. 
152. 

Information  for  Threatening  an  Assault — 
Sworn  by  Person  other  than  the  one  Threatened.] 
—Ex parte  Beckett,  11  S.C.R.  1,  infra  col.  509. 


(ii.)  Form  of. 

Midtifariousness.] — A  conviction  under  sec.  4 
of  the  Alignment  Act  (5  Will.  IV.  No.  20) 
imposing  a  fine,  a  penalty  of  a  pound  a  day 
during  the  continuance  of  the  obstruction 
after  the  expiration  of  a  month  from  notice, 
and  ordering  that  a  warrant  should  issue 
for  the  removal  of  the  obstruction,  is  bad  for 
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multifariousness;  for  "  every  information  shall 
be  for  one  ofifence  only."  (11  &  12  Vict.  c.  43, 
sec.  10).    Exparte  Younger,  1  S.C.R.  App.  30. 

By  Party  Aggrieved — Signature  of  Justice — 
Dismissal.1 — A  complaint  for  assault  under 
9  Geo.  IV.  c.  31  was,  as  to  the  material 
parts,  as  follows: — "Personally  cometh  before 
me  T.  B.  C,  Esq.,  one  of  Her  Majesty's 
justices,  &c.,  and  upon  his  oath  complaineth 
and  informeth  me  that  J.T.  and  J.C.  did  assault 
the  said  H.  H.  contrary,  &o."  This  complaint 
was  signed  by  H.  H.,  but  there  was  no  name 
of  a  magistrate  subscribed  to  the  jurat.  On  the 
day  of  the  hearing  before  the  justices,  H.  H. 
did  not  appear  personally,  but  his  attorney, 
appeared  and  stated  that  he  appeared  for  the 
complainant  for  the  purpose  of  informing  the 
justices  that  the  matter  had  been  abandoned 
and  withdrawn  by  notice.  J.  T.  and  J.  C. 
pleaded  not  guilty,  and  the  justices  at  their 
request  dismissed  the  complaint  as  not  proved, 
and  granted  a  certificate  of  such  dismissal : — 
Held,  the  above  document  was  not  a  complaint 
under  9  Geo.  IV.  o.  31,  sec.  27,  inasmuch  as  it 
did  not  appear  to  be  "  by  the  party  aggrieved" 
nor  to  have  been  made  to  a  justice,  there  being 
no  justice's  name  to  the  jurat.  These  defects 
might  have  been  cured  if  H.  H.  had  appeared 
personally,  but  the  appearance  by  his  attorney, 
as  far  as  the  proceedings  showed,  did  not  carry 
the  matter  any  further.  The  justices,  there- 
fore, had  no  complaint  before  them  and  no 
jurisdiction  to  dismiss,  or  grant  a  certiiicate  of 
dismissal.      Ex  parte  Hawkins,  5  S.C.R.  152. 

(iii.)  Amendment. 

Justices  cannot  Amend  an  Information.] — 
Justices  have  no  power  under  sec.  1  of  the 
Act  11  &  12  Vict.  c.  43,  to  amend  an  informa- 
tion by  striking  out  words  in  it,  if  a  variance 
appears  between  it  and  the  evidence.  The 
Act  only  gives  them  power  to  disregard  a 
variance  between  the  information  and  the  evi- 
dence at  the  hearing  ;  or  they  may  dismiss  the 
case.     Ex  parte  Cunliffe,  10  S.C.R.  250. 

(c)  Hearing  and  Adjournment. 
Gon-viction  in  the  Absence  of  the  Defendant 


was  apprehended  by  a  constable  under  sec.  51 
of  the  Sale  of  Liquors  Licensing  Act  of  1862 
(25  Vict.  No.  14),  without  a  warrant  and  no 
summons  having  issued,  and  brought  before 
justices,  and  there  charged  with  having  sold 
liquor  by  retail  in  an  unlicensed  house.  At  the 
close  of  the  evidence  for  the  prosecution,  the 
further  hearing  was  adjourned,  but  the  defen- 
dant was  not  committed,  nor  were  any  re- 
cognizances taken  for  her  appearance.  On  the 
day  to  which  the  hearing  was  adjourned,  the 
defendant  did  not  appear.  The  justices,  how- 
ever, proceeded  with  the  case,  and  convicted  her 
in  her  absence  : —Held  (per  Stephen  C.J.  and 
Cheeke  J.;  Paucett  J.  disseniiente),  that  the 
conviction  was  bad.  Sec.  16  of  11  &  12  Vict, 
c.  43,  has  no  application  to  the  case.  R.  ». 
Simson  (1  Str.  44)  considered.  Ex  parte  Conn, 
4  S.C.R.  354. 

Defendant  Omitting  to  give  Evidence  on  his 
own  Behalf— Duties  of  Justices.] — On  motion  for 
a  prohibition  against  a  conviction  for  selling 
spirits  without  a  license,  on  the  ground  that  the 
defendant  was  misled  by  the  justices  in  not 
being  directed  that  he  might  give  evidence  on 
his  own  behalf,  the  rule  was  discharged.  Ex 
parte  Webb,  8.M.H.  27th  March  1876. 

Refusal  to  Postpone  Case] — The  prisoner 
had  been  told,  on  his  arrest,  that  his  case 
would  be  heard  on  a  certain  day,  and  had  been 
advised  by  the  apprehending  constable  to  speak 
to  his  brother  about  obtaining  legal  assistance ; 
he  had  an  interview  with  his  brother,  but  took 
no  steps  to  procure  legal  assistance  or  witnesses, 
and  made  no  objection  to  the  case  being  heard. 
After  the  case  for  the  prosecution  was  closed, 
the  prisoner  made  an  application  for  an  ad- 
journment to  procure  legal  assistance  and  wit- 
nesses, which  the  justices  refused : — Held,  that 
the  course  taken  by  the  justices  was  not  so  in- 
consistent with  justice  as  to  warrant  a  prohibi- 
tion.   ExparteFox,  2  S.C.H.  N. 8.  i1. 


{d)  Conviction  and  Order. 

(i.)  Jurisdiction. 
Conviction  in  the  Absence  of  the  Defendant.]— 


—11  (fc   12  Vict.  c.  43,  s.  16.]— The  defendant  |  Ex  parte  Conn,  4  S.C.R.  354,  ante  (6). 
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(ii.)  Form  of. 

Imprisontnent  Ordered  for  Disobedience  to 
Former  Order  —  Bad  for  Not  Slating  Amount 
£>Tie.] — An  order  made  by  justices  under  the 
Beserted  Wives  Act  (4  Vict.  No.  5),  directing 
the  payment  by  the  defendant  of  a  certain  sum 
'weekly,  was  disobeyed  for  several  weeks.  Pro- 
ceedings were  thereupon  taken,  and  an  order 
was  made  by  justices  that  the  defendant  should 
"  go  to  gaol  vmtil  the  aforesaid  order  should  be 
complied  with  ": — Held,  that  the  second  order 
was  bad  for  not  specifying  the  amount  due  on 
the  first  order.     Ex  parte  Potter,  1  S.C.R.  61. 

Order  in  the  AlternMive— Threatening  an 
Assaidt.'\ — The  defendant  was  convicted  of 
threatening  an  assault,  committed  to  gaol  for 
six  months,  and  ordered  to  find  sureties  of  the 
peace  for  that  period  : — Held,  that  the  convic- 
tion was  bad.  The  imprisonment  ought  to  have 
been  in  the  alternative,  "unless  he  should  in 
the  meantime  find  sureties."  Semble,  that  no 
objection  lay  to  the  information  on  the  ground 
that  it  was  sworn  by  a  person  other  than  the 
one  threatened.    Ex  parte  Beckett,  11  S.C.E..  1. 

Midtifario^isness.'] — Exparte  Younger,  1  S.C.R. 
app,  30,  supra  col.  506. 


(iii.)  Amendment,  &c. 

After  Ride  Nisi  for  a  Prohibition.] — Justices 
miay  file  an  amended  order  on  a  conviction  after 
a  rule  nisi  for  a  prohibition  under  the  Justices 
Acts  has  been  obtained,  and  before  motion  made 
for  the  rule  absolute,  provided  such  amended 
order  makes  no  material  addition  to,  or  altera- 
tion in  their  original  judgment.  Ex  parte 
Sin&rson  (No.  1),  1  S  C.R.  30. 

P.  was  convicted  under  19  Vict.  No.  24,  sec. 
1,  which  prescribes  "a  penalty  of  not  more  than 
£10,  or,  in  the  discretion  of  the  justice,"  im- 
prisonment, &c.  The  minute  of  the  conviction 
was — "Fine,  £5;  in  default,  two  months'  im- 
prisonment." After  a  rule  nisi  for  a  prohibition 
had  been  granted,  the  justices  drew  up  a  formal 
conviction,  by  which  P.  was  fined  £5,  in  default 
levy  and  distress,  and,  in  default  of  sufficient 
distress,  imprisonment  for  two  months: — Held, 
that  the  justices  were  entitled  to  draw  up  an 


amended  conviction,  and  that  the  conviction  as 
amended  was  good.    Exparte  Pitt,  8  S.C.R.  88. 

Under  Master  and  Servants  Act.] — Ex  parte 
Williams,  S.M.H.  25th  March  1876;  Ex  parte 
Duxberry,  2  S.C.R.  230.  See  Master  and 
Servant. 

(e)  Bail  on  Committal.  ' 

In  Capital  Cases.] — Where  the  prisoner  was 
committed  on  a  charge  of  rape,  and  four 
months  would  elapse  before  his  trial,  and 
certain  circumstances  appeared  on  the  depo- 
sitions raising  some  doubts  in  the  prisoner's 
favour,  the  Court  allowed  bail.  B.  v.  Clarkson, 
2  S.C.R.  N.S.  101. 


III.  Action  against  Justices. 

Conviction  must  be  Quashed.]  —  An  action 
against  a  justice  in  respect  of  a  conviction  or 
order  made  by  him  may  be  summarily  stayed 
under  14  Vict.  No.  43,  sec.  14,  on  it  being 
shown  that  a  rule  nisi  for  a  statutory  prohibition 
has  been  granted  in  respect  of  the  same  matter. 
No  action  will  lie  against  a  justice  for  an  act 
done  by  him  without  or  in  excess  of  jurisdiction, 
unless  the  conviction  or  order  has  been  first 
quashed  under  11  &  12  Vict.  c.  44,  s.  2.  And 
the  granting  of  a  prohibition  does  not  "quash" 
the  conviction  within  the  meaning  of  the  latter 
Statute.     Kinchler  v.  Coioper,  2  S.C.R.  142. 

False  Imprisonment — Notice — 11  tC-  12  Vict.  c. 
44,  sees.  '8  cfc  9.] — The  plaintiff  was  arrested  in 
Victoria,  two  miles  on  the  other  side  of  the 
border,  on  suspicion  of  horse-stealing,  and 
brought  by  a  constable  of  the  New  South  Wales 
force  in  custody  before  the  defendant,  the 
police  magistrate  at  Albury,  wlio  remanded 
him  without  a  warrant  for  eight  days.  The  case 
was  then  gone  into,  and  the  plaintiff  turned  out 
to  be  innocent  and  was  discharged.  The  plain- 
tiff having  sued  the  defendant  for  the  imprison- 
ment : — Held,  that  the  defendant  was  acting  in 
the  execution  of  his  office,  although  illegally, 
and  was  therefore  entitled  to  notice  of  action. 
Ellis  V.  Brownrigg,  2  S.C.R.  177. 

Form  of  Notice  —  Pleading.]  —  The  parti- 
culars  of   the  plaint   stated  that   the    defen- 
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dant  arrested  the  plaintifif  and  gave  him 
into  the  custody  of  a  policeman,  and  caused 
him  to  be  unlawfully  imprisoned.  The  notice 
of  action  stated  the  complaint  in  the  same 
terms,  with  the  addition  of  the  words  "  mali- 
ciously and  without  reasonable  and  probable 
cause,"  and  was  signed  "  Walter  M.  Miller":— 
Held,  that  the  notice  was  bad  for  the  variance 
in  stating  the  cause  of  action,  and  also  for  not 
specifying  the  residence  of  the  plaintiffs 
attorney.  Held,  also,  that  the  objection  was 
available  under  a  plea  of  the  general  issue. 
Qua're,  whether  the  defendant's  detention  of 
the  plaintiff  was  illegal  by  reason  of  the  origi- 
nal arrest  having  been  made  without  authority 
in  Victoria.     lb. 

Action  in  District  Court — Notice.l — No  action 
can  be  brought  in  a  District  Court  against  a 
justice  of  the  peace  for  anything  done  by  him  in 
the  execution  of  his  office,if  the  justice  gives  due 
notice  that  he  objects  thereto.  11  &  12  Vict, 
c.  44,  sec.  10,  is  in  force  in  this  colony,  and 
applies  to  District  Courts.  Ex  parte  Balding, 
.S  S.C.R.  370. 


IV.  PosiTioK  OF  Clerk  of  Petty  Sessions. 

Order  as  to  Payment  of  Fine — Embeailement 
of  Pine  by  Clerk  of  Petty  Sessions — Remedy.} — 
A  petition  of  right  stated  that  the  suppliant 
was  an  informer  and  prosecutor  in  a  proceeding 
before  justices  in  which  the  then  defendant  was 
convicted  and  fined,  and  that  the  justices 
directed  the  whole  of  the  fine  to  be  paid  to  the 
clerk  of  petty  sessions,  and  also  ordered  such 
clerk,  in  pursuance  of  sec.  15  of  the  Acts 
Shortening  Act,  16  Vict.  No.  1,  to  pay  a  moiety 
of  the  fine  so  to  be  received  to  the  suppliant,  as 
being  entitled  to  the  same  under  the  Statute, 
but  that  the  clerk  had  refused  to  do  so.  The 
petition  prayed  that  the  suppliant  might  recover 
from  the  Crown  the  amount  of  the  moiety  of  the 
fine  which  the  clerk  had  received  and  embezzled: 

Held,  that  the  Crown  was  not  liable.     The 

money  was  paid  to  the  clerk  as  agent  or  servant 
of  the  justices,  and  not  of  the  Government.  The 
informer  clearly  has  his  remedy  against  the 
clerk  of  petty  sessions,  either  by  action  of  debt 
or  by  indictment.  Quare,  whether  the  order 
of  the  justices,  pupperting  to  be  made  under  11 


&  12  Vict.  u.  43,  sec.  31,  was  right. 

V.  The  Queen  (reported  as  B.  v.  Tupliolme),  3 

S.C.R.  341. 


B.  UNDER  SMALL  DEBTS  ACT. 

I.  Jurisdiction — Splittino  Demands. 

Action  for  Overdue  Mates.] — Where  the  justices 
sitting  in  Petty  Sessions  under  the  Small  Debts 
Act  (10  Vict.  No.  10)  have  jurisdiction  over  the 
subject  matter,  and  also  over  the  person  of  the 
defendant,  the  Supreme  Court  will  not  interfere 
by  prohibition,  although  it  were  assumed  that 
the  decision  was  wrong.  Bx  parte  Hamilton, 
4  S.C.R.  164, 

Police  Magistrate.] — A  police  magistrate  sit- 
ting alone  under  17  Vict.  No.  39,  sec.  11,  has 
the  same  jurisdiction  to  hear  cases  in  the  Small 
Debts  Court  that  two  or  more  magistrates  in 
Petty  Sessions  have  under  10  Vict.  No.  10.  R. 
V.  O'Brien,  S.M.H.  4th  December  1875  ;  Wilk. 
4th  Ed.  619. 

Plaint  Foundation  oj  Jurisdiction.] — The  filing 
of  a  plaint  is  the  foundation  of  the  jurisdiction 
of  justices  sitting  as  a  Court  of  Petty  Sessions 
under  the  Act  10  Vict.  'No.  10.  Where  no 
plaint  is  filed,  the  justices  have  no  jurisdiction. 
Ex  parte  Osborne,  S.M.ff.  6th  July  1876. 

Action  by  Infant.]— An  infant  cannot  sue 
under  sec.  18  of  the  Small  Debts  Act  10  Vict. 
No.  10  to  recover  damages  for  the  detention  of 
goods.     Ex  parte  Adams,  Knox  4:59. 

Splitting  Cause  of  Action — Abandonment  of 
Excess — Municipal  Rate.] — A.  was  summoned  to 
the  K.  Small  Debts  Court  by  the  municipality 
of  K.  for  £4  10s.  4d.,  being  the  rate  due  by  A. 
for  the  half-year  ending  July  1865.  He  had 
been  previously  served  with  a  notice  to  pay  £15 
for  rates  due  by  him  to  the  same  municipality 
for  a  preceding  year.  The  latter  rate,  how- 
ever, had  been,  before  the  above  proceeding  in 
the  Small  Debts  Court,  abandoned  formally  by 
resolution  of  the  Council.  The  entry  of  the 
resolution  in  the  minute-book  was  as  follows  : — 
"  That  all  rates  due  to  this  council  by  any  rate- 
payer prior  to  the  1st  March,  1865,  be  hereby 
cancelled  and  reluiquished."  At  the  trial  the 
chairman  of  the  municipality  stated  that  the 
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inumcipality  had  no  claim  against  A.  except  for 
the  rate,  £4  10s.  4d.,  then  sued  for  : — Held,  on 
motion  for  prohibition,  that  the  above  facts  did 
not  show  a  splitting  of  the  cause  of  action  for 
the  purpose  of  bringing  it  within  the  jurisdic- 
tion of  the  Small  Debts  Court,  and  that  there- 
fore the  Small  Debts  Court  had  jurisdiction.  The 
municipality  could  not  by  their  own  act  have 
relinquished  the  alleged  first  rate  for  the  pur- 
poses of  action,  but  the  entry  in  the  minute- 
book  showed  the  abandonment  of  the  rate  was 
general,  and  seemed  to  be  an  acknowledgment 
of  a  mistake  or  illegality  rather  than  an  aban- 
donment.    Ex  parte  (fharles,  5  S.C.R.  108. 

Splitting  Demand.'] — A  party  having  two 
claims,  one  for  unliquidated  damages,  and  the 
other  for  an  ascertained  debt,  against  a  defend- 
ant, may  sue  for  the  two  separately  in  a  Small 
Debts  Court  without  splitting  or  dividing  his 
cause  of  action  within  the  meaning  of  10  Vict. 
No.  10,  sec.  9.  Ex  parte  Anderson  (July  1852) 
considered.     Ex  parte  Moore,  7  S.C.R.  244. 

Ahandonment  of  Excess.] — Where  a  plaintiff 
in  an  action  in  a  Small  Debts  Court  had  reduced 
his  demand  from  £12  to  £10  in  order  to  bring 
his  cause  within  the  jurisdiction  of  the  jiistices: 
— Held,  that  he  had  split  or  divided  his  cause 
of  action  within  the  meaning  of  sec.  9  of  the 
Small  Debts  Act  (10  Vict.  No.  10)  and  that 
therefore  the  justices  had  no  jurisdiction. 
Semble  (per  Hargrave  and  Faucett  JJ.),  that  a 
demand  originally  beyond  the  limit  fixed  by  the 
Act  may  be  brought  within  the  jurisdiction  of  a 
Small  Debts  Court  by  the  plaintiff  formally  and 
effectually  abandoning  the  excess  by  release  or 
otherwise  so  as  to  bar  any  future  claim  or 
charge  against  the  defendant  in  respect  of  it. 
Ex  parte  Buckley,  9  S.C.R.  72. 

Abandonment  of  Excess — Splitting  Cause  of 
Action  —  Set-off.] — B.  sued  W.  in  the  Small 
Debts  Court  for  £10.  The  debt  was  originally 
£18  5s.  8d.,  but  the  plaintiff  admitted  a  set-off 
by  the  defendant  of  £5  17s.,  leaving  the  amount 
at  £12  8s.  8d.  At  the  hearing  the  plaintiff 
stated  that  he  had  abandoned  the  £2  8s.  8d.  in 
excess  so  as  to  bring  his  claim  within  the  juris- 
diction of  the  Court.  The  magistrates  decided 
they  had  no  jurisdiction,  as  the  amount  in  dis- 
pute was  over  £10,  and  the  abandonment  was  a 


splitting  of  the  cause  of  action  under  sec.  9  of 
the  Small  Debts  Act  (10  Vict.  No.  10):— Held, 
on  motion  for  a  mandamus,  the  magistrates 
were  right.  The  Small  Debts  Act  gives  no 
power  to  abandon  an  excess.  The  plaintiff 
could  so  reduce  his  claim  only  by  giving  to  the 
defendant  "a  formal  release,  or  by  doing  some 
act  which  would  put  it  out  of  his  power  again 
to  claim  the  sum  so  abandoned.  The  plaintiff, 
by  allowing  the  defendant  credit  for  the  set-off, 
does  not  give  that  sum  up  or  abandon  it,  as  he 
takes  advantage  of  it,  and  sets  it  off  against  a 
sum  due  by  himself.  Ex  parte  Brough,  12  S.C.R. 
368. 

Splitting  Demand — Action  for  Tort.] — Sheep  of 
A.  trespassed  upon  lands  of  B.,  and  while  so 
trespassing,  some  of  A.'s  rams  injured  some 
maiden  ewes  of  B. ,  who  brought  an  action  in  a 
Court  of  Petty  Sessions  for  trespass  to  his  land, 
and  laid  the  damages  at  £10.  At  the  same  time, 
and  in  the  same  Court,  he  brought  another 
action  against  A.  for  the  damage  done  to  his 
ewes.  The  justices  gave  judgment  for  B.  in 
the  first  action,  with  damages  £5.  They  held 
that  they  had  no  jurisdiction  in  the  second 
action  : — Held,  that  B.  could  recover  on  the 
first  action,  inasmuch  as  the  bringing  of  separate 
actions  for  the  damage  to  the  land  and  to  the' 
ewes  was  not  a  splitting  of  the  cause  of  action  ; 
but  that  he  would  be  precluded  from  succeeding 
in  the  second  action  by  a  plea  of  judgment 
recovered.  Ex  parte  Lyon  {S.M.H.  12th 
October  1855  ;  Wilk.  515,  4th  ed.  625)  observed 
upon.  Ex  parte  Madden,  S.M.H.  29th  Novem- 
ber, 1876;   Wilk.  4th  ed.  625. 


II.  Pkactice — PEOHIBITIOrr. 

Interpleader — Decision  must  be  Final— 10  Vict. 
No.  10,  sec.  34  is  Mandatory.] — In  an  interpleader 
suit  under  sec.  34  of  the  Small  Debts  Act  (10  Vict. 
No.  10),  where  certain  goods  levied  upon  by  an 
execution  creditor  were  claimed  as  the  separate 
property  of  the  debtor's  wife,  the  justices 
merely  decided  that  the  goods  were  included  in 
a  deed  purporting  to  be  a  post-nuptial  settle- 
ment : — Held  (psr  Stephen  C.J.  and  Faucett  J.; 
Hargrave  J.  dissentiente),  that  the  section  is 
mandatory,  and  that  the  justices  were  bound  to 
decide  whether  the  goods  were  liable  to  execu- 
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tion ;    a    mandamus    was    granted.     Ex  parte 
Waldron,  9  S.C.R.  329. 

Administratrix  suing  in  lier  own  name.] — An 
administrator  suing  for  debts  due  to  the  estate 
of  the  intestate,  must,  in  the  Small  Debts  Court, 
as  in  the  superior  courts,  sue  in  his  representative 
capacity.  Where  an  administratrix  sued  in  the 
Small  Debts  Court  in  her  own  name  for  a  debt 
due  to  the  estate  of  her  deceased  husband,  a, 
prohibition  was  granted.  Mx  parte  Brown, 
Knox  320. 

Statutory  Prohibition.}— A  statutory  prohi- 
bition against  proceedings  in  a  Small  Debts 
Court  will  not  lie  under  the  Justices  Act,  the 
decision  of  the  justices  beingfinal  and  conclusive; 
and  not  being  convictions  or  orders  within  the 
meaning  of  the  Justices  Act.  Ex  parte  M' Shane., 
1  S.C.U.  N.S.  10. 

Nor  a  common  law  prohibition.  Ex  parte 
Hamilton,  4  S.C.R.  164  (supra  col.  512.) 

An  action  in  Supreme  Court  will  not  lie  on  a 
judgment  or  adjudication  by  two  justices  in 
petty  sessions,  under  10  Vict.  No.  10,  following 
Berkely  v.  Elderkin,  1  E.  &  B.  805,  22  L.J.  Q.B. 
281.  (Hargrave  J.  duhitante).  Simpsons.  Eodd, 
6  S.C.R.  1. 


C.  QUARTER  SESSIONS. 

Absence  of  Usual  Chairman.] — Where  justices, 
in  the  absence  of  the  Chairman  of  Quarter  Ses- 
sions^appointed  under  the  District  Courts  Act 
of  1858  (22  Vict.  No.  18)— on  the  day  proclaimed 
for  holding  the  sessions,  opened  and  adjourned 
the  court  until  the  next  day,  and  on  that  day 
chose  a  chairman  and  proceeded  to  the  ordinary 
busLuess  of  a  Court  of  Quarter  Sessions,  in  pur- 
suance of  the  Act  16  Vict.  No.  36,  s.  4  : — Held, 
by  Wise  J. ,  that  the  justices  acted  rightly,  and 
that  16  Vict.  No.  36,  s.  4,  was  not  repealed  by 
sec.  25  of  the  District  Courts  Act.  Stephen 
C.J.  held  a  contrary  opinion.  The  conviction 
was  therefore  upheld.  E.  v.  Garbutt,  2  S.C.R. 
35. 

Sureties  of  the  Peace.]— An  order  of  a  Chair- 
man of  Quarter  Sessions  binding  a  defendant 
over  to  keep  the  peace,  and  in  default  to  be  im- 


prisoned for  twelve  months,  is  good.     Ex  parte 
Woollard,  2  N.S.W.  L.R.  51. 

Jurisdiction.] — A  Court  of  Quarter  Sessions 
has  jurisdiction  to  try  a  defendant  on  a  charge 
of  attempt  to  personate  at  an  election  for  a 
member  of  Parliament  under  sec.  24  of  the 
Electoral  Act  (44  Vict.  No.  13).  R.  v.  Hart- 
man,  2  N.S.W.  1,.R.  87. 

And  see  Criminal  Law. 


KEROSENE. 
Storage  Act.]— 35  Vict.  No.  1. 


KIDNAPPING  ACT  OE  1872 
(35  &  36  Vict.  u.  19). 

For  Cases  Under.] — See  Shipping. 


LADING  (BILL  OF)— See  Shipping}. 


LAND. 
Purchasing  and  Leasing.] — See  Ceown  Lands 
— Real  Property  Acts— Vendor  and  Pur- 
chaser. 

Resumption  of] — See  Resumption. 


LANDLORD  AND  TENANT. 
I.  Agreement  to  Lease. 

II.  The  Tenancy. 

III.  Covenants. 

IV.  Rent. 

V.  Distress. 
A^I.  Fixtures. 
VII.  Actions  Between. 
VIII.  Tenements  Act,  17  Vict.  No.  10. 
And  see  11  Vict.  No.  28  (Leasing). 
IX.  Lease  by  Mortgagor— (See  Mortgage. 
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I.  Agreement  to  Lease — Statute  of  Frauds. 

Future  Demise.] — The  declaration  alleged  that 
it  was  agreed  in  consideration  of  the  plain- 
tiff agreeing  to  let  to  the  defendant  a  certain 
mill  with  the  good-will  of  the  plaintiff's  business 
as  miller,  and  of  the  plaintiff  erecting  at  his  own 
cost  a  house  for  the  defendant  on  land  adjacent, 
and  belonging  to  the  land  on  whicli  the  said 
mill  was  erected,  that  the  defendant  would  hold 
the  said  mill,  house,  and  premises  of  and  from 
the  plaintiff  during  a  term  of  seven  years,  and 
would  pay  rent  quarterly.  Breaches  :  1.  That 
the  defendant  refused  to  hold  the  said  mill, 
house,  and  premises  during  the  term.  2.  That 
although  the  defendant  had  paid  the  amount  of 
two  quarterly  payments,  he  refused  to  pay  the 
third  quarterly  payment,  then  due.  3.  A 
refusal  by  the  defendant  to  pay  the  fourth 
quarterly  payment,  and  the  payments  due  for 
the  rest  of  the  term.  Pleas  :  1.  That  the 
plaintiff  did  not  erect  a  house  for  the  defendant 
on  the  said  land.  2.  The  Statute  of  Frauds. 
Demurrer  and  joinder.  Replication  to  second 
plea  on  equitable  grounds,  that  plaintiff,  before 
breach  by  defendant,  erected  the  house  accord- 
ing to  the  terms  of  the  agreement,  and  thereby 
partly  performed  his  said  agreement.  Demurrer 
and  joinder: — Held,  that  the  second  plea  was 
good.  The  declaration  was  on  an  agreement 
for  a  futiire  demise.  Held,  also,  that  the 
replication  was  bad.  Semhle  (per  Stephen  C.J.), 
that  the  first  plea  was  bad,  as  the  erection  of 
the  house  by  the  plaintiff  was  not  a.  condition 
precedent  to  the  performance  by  the  defendant 
of  his  part  of  the  agreement.  Per  Wise  J., 
that  the  first  plea  was  good.  The  defendant  was 
not  bound  to  pay  anything  until  he  obtained 
the  entire  consideration  he  bargained  for. 
Judgment  for  the  defendant.  M'Lean  v.  Cooper, 
1  S.C.R.  186. 

II.  The  Tenancy. 

At  Will — Statute  of  Limitations.] — A  tenant 
at  will,  by  underletting  to  third  parties  with 
notice  to  the  landlord,  determines  his  tenancy. 
In  1842,  A.  entered  into  possession  of  certain 
land,  as  tenant  at  will  to  B.  In  1853,  A.  sub- 
let a  portion  of  the  land  with  B.  's  knowledge, 
and  remained  in  possession  till  1867,  when  B. 
took  possession.  In  1868,  A.  brought  eject- 
ment against  B.,  relying  on  the  title  conferred 


upon  him,  as  having  been  in  possession  as  tenant 
at  will  from  1842,  by  the  7th  and  .34th  sections 
of  the  Statute  of  Limitations.  The  defence 
was  that  the  tenancy  at  will  was  put  an  end  to 
by  the  letting  of  the  premises  in  1853.  The 
judge  directed  the  jury  that  "if  B.,  waiving  the 
forfeitxire  relied  on,  was  merely  passive  there- 
after, suffering  A.  to  remain,  but  not  entering 
into  any  new  arrangement,  or  giving  him  any 
new  authority,  the  effect  of  the  statute  was  not 
avoided."  The  jury  having  found  a  verdict  for 
the  plaintiff,  the  Court  (Stephen  C.J.  dis- 
sentiente)  granted  a  new  trial  on  the  ground  of 
misdirection.     Dayv.  Murray,  8  S.C.B.  264. 

On  appeal  to  the  Privy  Council : — Held 
(reversing  the  decision  of  the  Supreme  Court 
and  discharging  the  rule  for  a  new  trial),  that  a 
tenant  at  will  without  interruption  for  more 
than  twenty  years,  during  which  period  he  let 
and  transferred  portions  of  the  land  with  the 
knowledge  and  without  the  interference  of  the 
owner  in  fee,  has  acquired  an  indefeasible  title 
against  the  owner,  whose  right  of  entry  after 
that  period  was  barred  by  the  Statute  of  Limi- 
tations, 3  &  4  Will.  IV.  c.  27,  ss.  2,  7,  34, 
adopted  in  New  South  Wales  by  S  Will.  IV. 
No.  3.  S.C.  suh  nam.  Day  v.  Day,  L.R. 
3  P.C.  751. 

Certainty  of  Commencement  of  Term.] — A 
memorandum  of  agreement,  dated  22nd  May, 
to  let  and  take  a  house  at  a  certain  rent,  pay- 
able monthly,  stated  that  the  demise  was  "For 
the  term  of  one  year, to  be  computed  from  so  soon 
as  the  gas  is  laid  on  to  the  house. "  On  30th 
May  the  gas  was  laid  on.  The  lessee  did  not 
take  possession,  and  refused  to  do  so,  or  to 
pay  rent,  on  the  ground  that  the  demise  was 
void  as  being  uncertain  as  to  its  commence- 
ment. The  lessor  thereupon  sued  his  lessee  in 
a  District  Court  for  a  month's  rent  due  on  the 
demise ;  and  he  was  nonsuited  : — Held,  on 
appeal,  that  the  lease  was  good,  the  date  of  the 
commencement  having  been  rendered  certain  by 
the  laying  on  of  the  gas  on  30th  May.  The  non- 
suit was  set  aside  and  a  verdict  entered  for  the 
plaintiff  in  the  amount  claimed  ;  the  defendant, 
to  pay  the  costs  of  the  appeal  and  of  the  trial 
below.     Terry  v.  Tindale,  3  N.S.W.  L.R.  444. 

Time  of  Commencement  of  Lease.]— Kingston 
V.  Gale,  4  S.C.R.  211,  infra  III.  Covenants. 
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III.  Covenants. 
Corenants  to  Build — Jnsurance.]—A  lease 
purported  to  have  been  made  ou  the  1st  July, 
1858,  habendum  to  the  lessee  "  from  the  first  day 
of  July  now  instant,  for  the  term  of  ninety - 
eight  years  thence  next  ensuing."  It  was 
proved  that  the  deed  was  not  executed  till 
May,  1859  : — Held,  that  the  term  commenced 
on  the  1st  July,  1858.  The  lessee  covenanted, 
that,  within  six  yeai's  "  from  the  commence- 
ment of  this  demise,"  he  would  expend  £150 
in  erecting  on  the  demised  land  a  house — to  be 
well  and  substantially  built ;  and  that  he  would 
produce  vouchers  to  prove  the  expenditure  of 
that  sum.  And  also  that  he  would,  during  the 
continuance  of  the  term,  keep  the  premises — 
' '  with  all  buildings  to  be  erected  thereon" — in 
good  repair  ;  and  would  insure  "the  buildings 
to  be  erected"  to  their  full  value,  and  keep  the 
same  so  insured  during  the  term  : — Held,  that 
these  covenants  bound  the  lessee  to  insure,  as 
well  as  keep  insured,  whatever  buildings  might 
be  erected  by  him  on  the  land,  at  any  time 
during  the  term,  and  not  merely  those  credited 
subsequently  to  the  six  years.  Kingston  v. 
Gale,  4  S.C.E.  211, 

Binding  on  Assignees  of  Lessee's  Estate.] — A 
lessee  assigned  his  estate  to  the  defendants.  In 
an  action  against  them  as  assignees  of  the  term 
in  a  covenant  by  the  lessee  to  keep  the  premises 
in  repair  : — Held,  that  the  defendants  were 
liable  for  not  putting  into  repair  the  premises 
which  were  out  of  repair  at  the  time  when  the 
defendants  became  assignees.  Busby  v.  Joseph, 
7  S.C.R.  200. 

Running  u'ith  the  Land.]— The  assignees  of 
lessee  sued  the  executors,  of  lessor  for  breach  of 
a  covenant  contained  in  the  lease,  whereby  the 
lessor,  for  himself,  his  heirs,  executors  and 
administrators,  covenanted  with  the  lessee,  her 
executors,  administrators  and  assigns,  that 
in  case  the  lessee,  her  executors,  administrators 
or  assigns  should,  during  the  continuance  of 
the  term,  erect  certain  buildmgs  on  the  premises, 
the  terra  shoidd  be  enlarged,  and  that,  on  the 
expiration  of  the  additional  period,  the  lessor 
should  pay  to  the  lessee,  her  executors, 
administrators  and  assigns,  on  her  or  their 
quitting  the  premises,  such  sum,  not  exceeding 
£300,  as  the  buildings  so  to  be  erected  should 


be  valued  at.  The  defendants  pleaded  a  con- 
veyance, by  the  lessor,  of  his  reversion  in  the 
premises,  before  breach : — Held,  that  the  cove- 
nant did  not  run  with  the  land,  and  that  the 
defendants  were  not  liable  on  it  to  the  plain- 
tififs.    Lee  v.  Close,  10  S.C.R.  86. 

To  Repair — Alterations  and  Im]yrovements.] — 
A  lease  containing  a  covenant  to  repair  and 
keep  in  good  repair  gave  povrer  to  a  tenant 
"to  make  any  alterations  and  improvements," 
and  for  that  purpose  "to  pull  down  any  walls 

such  alterations  or  improve-. 

ments,  when  so  effected,  to  form  part  of  the 
said  demised  premises,  &e.": — Held  (per  Martin 
C.J.  and  Manning  J.;  Hargrave  J.  dissentiente), 
that  this  power  did  not  authorise  a  tenant  to 
break  a  doorway  through  the  exterior  wall 
separating  the  house  demised  from  a  house  not 
the  property  of  the  lessor.  Barton  v.  Reilly, 
1  S.C.R.  N.S.  125. 

Administratrix  may  Claim,  Benefit  of.] — 
Defendant,  an  administratrix,  leased  lands  of 
her  intestate  husband  to  the  plaintiff,  and 
covenanted  to  renew  the  lease  from  time  to 
time  and  for  such  time  as  he  might  desire.  The 
plaintiff  demanded  an  extension  for  ninety 
years,  which  the  defendant  refused  to  grant. 
To  a  declaration  charging  the  breach  of  cove- 
nant, the  defendant  pleaded  that  she  was 
administratrix,  that  no  order  was  made  by  a 
judge  of  the  Supreme  Court  directing  or  allow- 
ing the  letting  of  the  land,  and  that,  to  the 
plaintiffs  knowledge,  she  made  the  covenant 
as  administratrix: — Held  (Hargrave  J.  dissen- 
tiente), a  bad  plea.  Harney  v.  Nelson,  1  S.C.B. 
N.S.  178. 

Covenant  to  Pay  Rent.  ] — See  infra  IV.  Rent. 

Covenants  as  to  Fixtures.] — See  infra  VI. 
Fixtures. 


IV.  Rent. 

Surety  for  Payment — Collateral  Agreement 
that  Deed  should  be  Executed.] — Action  on  an 
agreement  in  writing  between  the  plaintiff,  de- 
fendant, and  S.,  whereby  the  plaintiff  agreed 
to  let  certain  land  to  S. ,  and  defendant  became 
surety  with  the  plaintiff  for  the  due  performance 
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of  all  the  "covenants  and  agreements  on  the 
part  of  S.,  and  for  the  payment  of  rent." 
Breach,  non-payment  of  rent  in  arrear  by  S. ,  or 
by  the  defendant.  Plea,  on  equitable  grounds, 
that  before  the  making  the  agreement,  it  was 
agreed  between  the  plaintiff  and  defendant  and 
S.,  that  the  plaintifif  should  execute  a  lease 
under  seal  of  the  premises  to  S. ;  and  that  the 
same  should  contaiu  the  covenants  in  the  agree- 
ment mentioned,  and  that  S.  should  execute  the 
lease  containing  such  covenants ;  and  that  tlie 
defendant's  liability  to  the  plaintiff  should  be 
for  performance  of  such  covenants  by  S. ;  and 
that  the  defendant  signed  the  agreement  on  the 
faith  and  upon  the  condition  that  such  lease  and 
covenants  should  be  executed  by  the  plaintiff 
and  S.  Averment,  that  no  lease  under  seal  was 
ever  executed  by  the  plaintiff  or  S. ,  or  any  lease 
or  covenants  whatever: — Held,  that  the  plea 
was  an  answer  to  the  action.  Sullivan  v.  Will- 
son,  3  S.C.R.  180. 

Not  Payable  after  Eviction  by  Landlord .'\ — 
Action  of  debt  for  two  quarters'  rent,  due  imder 
a.  lease;  second  count,  for  use  and  occupation. 
The  plaintiff  (the  lessor)  had  since  the  lease 
evicted  the  defendant  (the  lessee)  from  a  portion 
of  the  demised  premises  before  the  first  quarter's 
rent  became  due,  but  the  latter  had  remained  in 
possession  of  the  residue: — Held,  that  the  plaiu- 
tiff  could  not  recover  under  either  count.  Gro- 
gan  v.  Slapp,  3  S.C.R.  231. 

Deposit — Lease  of  Theatre.^ — A.  leased  from 
B.  a  theatre,  for  fourteen  weeks,  under  an 
agreement  containing  the  following  terms: — "A. 
shall  allow  free  access  to  the  persons  employed 
in  selling  fruit.  A.  also  further  agrees  not  to 
produce  the  dramas  of  'Faust,'  or  the  'Cor- 
sican  Brothers.'  A.  to  pay  B.  the  sum  of  £60 
per  week,  in  advance,  for  the  use  of  the  theatre; 
also,  four  weeks'  rents  in  advance — £240 — the 
said  sum  to  be  retained  by  B.,  as  the  last  four 
weeks'  rent  of  this  agreement.  In  the  event  of 
the  rent  not  being  paid  punctually,  according 
to  this  agreement,  B.  to  have  full  power  to  re- 
enter, &c.,  and  the  said  deposit  of  £240  to  be 
forfeited,  in  compensation  to  B.  for  the  non- 
fulfilment  of  the  agreement. "  A.  entered  upon 
the  tenancy  and  paid  the  £240.  B.  having  re- 
entered in  the  fifth  week  for  non-payment  of 
rent — there  being  nine  days'  rent  in  arrear — 


relet  the  premises  to  another  person  for  the 
residue  of  the  term  mentioned  in  the  agreement 
at  the  same  rent,  and  was  paid  his  rent  in  full 
from  the  time  of  his  re-entry.  A.  having  sued 
B.  for  the  amount  of  the  deposit  less  the  rent 
due: — Held,  that  he  was  not  entitled  to  recover. 
The  deposit  was  never  meant  to  be  paid  back. 
In  any  event  it  was  to  be  kept.  If  the  defendant 
should  enter  for  non-payment  of  rent,  then  the 
deposit  was  to  be  retained  as  compensation  for 
default.     Eayner  v.  Lyste.r,  4  S.C.R.  366. 

Extoppel.]—'N.  being  mortgagor  in  possession 
of  a  certain  house,  let  it  to  Y.,  and  afterwards 
mortgaged  his  equity  of  redemption  to  S.  as  a 
trustee  for  his  wife  (the  redemption  clause  being 
upon  payment  to  the  wife  herself).  After  the 
second  mortgage  N.  refused  to  receive  the  rent 
during  his  wife's  life,  and  told  Y.  to  pay  it  to 
her,  and  thereupon  Y.  paid  no  rent  to  N.  but 
paid  it  to  the  wife,  she  signing  all  receipts  for  it 
up  to  the  time  of  her  death.  After  her  death 
Y.  claimed  the  next  quarter's  rent,  and  N. 
promised  to  pay  it  to  him,  but  afterwards 
repudiated  his  title.  N.  having  distrained  for 
rent  due  subsequent  to  his  wife's  death,  on 
replevin,  avowry,  and  plea  in  bar  alleging  a 
tenancy  between  N.  and  Y.: — Held,  that  the 
tenancy  still  continued,  and  that  N.  was  not 
estopped  from  alleging  it  by  his  mere  direction 
to  Y.  to  pay  rent  to  his  wife,  and  by  his  allow- 
ing her  to  receive  it;  and  that  if  there  had 
been  an  estoppel  it  was  limited  to  the  wife's 
right  during  her  life.  Yorh  v.  Nicholson,  7 
S.C.R.  99. 

Apportionment  of.] — Must  be  by  agreement 
or  must  be  determined  by  jury.  Peacock 
V.  Hanson,  3  S.C.E.  191.  See  Practice  and 
Pleading. 


v.  Distress. 

General  Principles.  ] — The  law  of  distress,  so 
far  as  it  respects  the  power  of  seizing,  detain- 
ing, and  replevying  goods,  is  in  force  in  this 
colony.  But  under  2  W.  &  M.  c.  5,  s.  2,  there 
can  be  no  sale  of  the  distress  until  after  ap- 
praisement. Qucere,  whether  under  11  Geo. 
II.  c.  19,  s.  10,  the  landlord  can  impound  on 
the  premises.  Slapp  v.  Webb,  1  S.C.R,  App. 
54. 
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After  Payment  in  Advance.]— A  tenant  by 
mistake  paid  his  monthly  rent  twice  over  to  his 
landlady's  collector.  The  landlady,  at  the  end 
of  next  month,  distrained  for  that  month's  rent: 
—Held  (Stephen  C.J.  dissentiente)  that  the  dis- 
tress was  illegal— the  over-payment  being  sub- 
stantially a  payment  of  the  rent  in  advance. 
Per  Hargrave  J.  Every  payment  made  by 
tenant  to  landlord  during  the  tenancy,  if  there 
are  no  other  transactions  between  them,  should 
be  taken  to  be  for  rent.  Neaves  v.  Hughes, 
10  S.C.R.  177. 


VI.    FlXTUKES. 

Removed  of.] — A.  demised  certain  premises  to 
B. ,  and  in  the  agreement  there  was  a  proviso, 
going  before  the  habendum,  that  the  tenant 
might  remove  any  fixtures  then  or  thereafter 
put  up,  "  upon  the  expiration  or  partial 
effluxion  of  the  term. "  There  were  also  cove- 
nants to  repair  "the  premises  agreed  to  be 
demised:" — Held,  in  an  action  of  waste,  that, 
under  the  proviso,  B.  was  entitled,  during  the 
term  agreed  to  be  demised,  and  even  after  the 
term  had  expired,  to  remove  the  fixtures  erected 
by  him.     Busby  v.  Joseph,  7  S.C.R.  200. 

Removal  of  BHck  Chimney.'] — In  an  action  for 
breach  of  contract,  for  not  delivering  up  pre- 
mises at  the  expiration  of  the  tenancy,  with  all 
fixtures  thereon,  and  for  waste  committed  \>y 
the  defendant  in  severing  and  removing  certain 
fixtures,  it  appeared  that  the  defendant  re- 
moved (inter  alia)  a  brick  chimney.  A  ver- 
dict was  returned  for  the  defendant: — Held 
(Hargrave  J.  dissentiente),  that  there  must  be 
a  new  trial.  As  it  did  not  appear  that  the 
chimney  could  be  removed  without  injury  to  any 
part  of  the  freehold,  and  without  injury  to  it- 
self, a  new  trial  was  granted.  If  the  structure 
could  have  been  removed,  integre,  salve,  et  com- 
mode, it  would  have  been  within  the  principles 
laid  down  in  Hallewell  v.  Eastwood  (6  Exch. 
312).     Hackett  v.  Bennett,  12  S.C.R.  327. 

Wire  Fencing.] — The  plaintiff  was  lessee  under 
the  Crown  of  a  station,  whereon  he  had  erected 
a  line  of  fencing,  which  fencing  consisted  of 
wooden  posts  let  into  the  soil  in  the  ordinary 
way,  of  six  wires  passing  through  holes  in  the 
posts,  tightened  at  intervals  by  wooden  plugs. 


and  twisted  round  some  of  the  posts.  There 
was  also  a  wooden  rail  resting  on  the  top  of  the 
posts.  The  defendant  conditionally  purchased 
the  land  on  which  the  fencing  rested,  and  pro- 
ceeded to  take  the  posts  down  and  pull  down 
the  wires.  In  an  action  of  trover  for  the  wire : 
— Held  (Faucett  J.  dissentiente),  that  the  wire 
formed  part  of  the  fencing,  and  was  a  fixture. 
Knox  V.  Brotherton,  8.M.H.  10th  Sept.  1875. 

Covenants  as  to.] — In  a  lease  of  vacant  land, 
the  lessee,  his  executors,  administrators,  and 
assigns  covenanted  at  the  expiration  of  the 
term  to  peaceably  and  quietly  leave,  surrender, 
and  yif  Id  up  the  premises  to  the  lessor,  together 
with  all  erections,  buildings,  and  improvements 
then  in  or  upon  the  demised  messuages,  tene- 
ments, land  and  premises,  or  any  part  thereof, 
subject  to  the  covenant  thereinafter  contained 
for  payment  by  the  lessor,  his  heirs,  executors, 
administrators,  or  assigns  for  the  said  erections 
and  fixtures.  The  covenant  so  referred  to  was 
a  covenant  by  the  lessor,  his  executors,  adminis- 
trators, and  assigns  to  purchase  all  and  every 
the  said  buildings,  erections,  and  fixtures  which 
should  or  might  be  erected,  or  be  on  the  said 
land  or  hereditaments  at  the  expiration  of  the 
said  term,  and  that  the  price  or  consideration  to 
be  paid  for  the  same  should  be  ascertained  and 
fixed  by  two  disinterested  parties,  to  be  chosen 
as  therein  provided: — Held,  that  "improve- 
ments must  be  read  ejusdem  generis  with  "erec- 
tions and  buildings,"  and  that  "fixtures  and 
improvements''  must  be  read  as  convertible 
terms,  and  that,  therefore,  the  assigns  in  law  of 
the  lessor  were  not  at  the  expiration  of  the 
term  bound  to  pay  for  trade  fixtures  used  upon 
the  demised  premises,  in  connection  with  a 
cloth  mill  erected  thereon ;  or  for  a  dam  erected 
by  the  lessees  upon  land  belonging  to  the  lessor 
adjoining  the  demised  land,  and  connected  with 
the  cloth  mill  by  piping,  and  used  to  supply 
water  thereto.  Byrnes  v.  Macarthur,  2  N.S.W. 
L.R.  57. 


VII.  Actions  Between. 

Use  and  Occupation — No  Entry.] — Use  and 
occupation  will  not  lie  unless  there  has  been  an 
entry.     In  an  action  for  use  and  occupation  it 
was  proved  that  the  defendant  and  another  ^ 
person  had  entered  into  a  verbal  agreement 
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with  the  plaintiffs  for  a  lease  of  land  for  ninety- 
nine  years,  to  commence  at  a  future  day,  but 
before  that  day  defendant  left  the  colony,  and 
no  evidence  was  given  that  during  his  absence, 
or  after  his  return,  either  he  or  anyone  by  his 
authority  had  been  upon  the  land ;  he  had  on 
two  occasions,  on  being  applied  to  for  the  rent, 
paid  sums  of  money,  and  his  co-tenant  had 
during  his  absence  paid  money  on  account  of 
rent: — Held,  that  there  was  no  evidence  of  use 
and  occupation  to  go  to  the  jury.  The  jury,  in 
the  absence  of  direct  evidence,  was  not  justified 
in  making  any  presumption  against  the  defend- 
ant from  the  fact  that  his  co-tenant  was  not 
called  by  him  as  a  witness.  Cooper  v.  Dick,  1 
S.C.R.  127. 

Ejectment — Possession  by  the  Plaintiff— Defen- 
dant Tenant  at  Will — Estoppel] — In  ejectment 
by  a  plaintiff  claiming  as  purchaser  from  the 
administatrix  of  B.,  it  appeared  that,  twelve 
years  before,  B. ,  who  had  been  in  possession  for 
seventeen  years,  put  her  son,  the  defendant,  in 
possession  of  the  land  as  agent,  and  died  without 
having  executed  a  conveyance  to  him.  It  also 
appeared  that  one  W.  lived  on  the  premises  be- 
fore B.,  and  that  two  other  persons  occasionally 
occupied  it  after  the  commencement  of  B.  's  pos- 
session : — Held,  that  B.  's  possession  was  evi- 
dence of  title  as  against  the  defendant,  even  if 
he  had  been  in  adverse  possession.  Held,  also, 
that  the  defendant,  having  come  in  under  B., 
and  being  in  point  of  law  tenant  at  will  to  the 
latter,  was  estopped  from  disputing  the  plain- 
tiff's title ;  and  a  verdict  for  the  defendant  was 
set  aside  and  a  new  trial  granted.  Oavenotigh 
V.  Buchidge,  8  S.C.E.  90. 

General  /sswe.] — The  21st  section  of  the  Land- 
lord and  Tenants  Act,  11  Geo.  II.  c.  19,  enab- 
ling the  defendant  to  plead  the  general  issue, 
and  give  the  special  matter  in  evidence,  is  iu 
force  in  this  colony.  Glasson  v.  Mgan,  6  S.C.R. 
85. 

Right  of  Tenant  to  go  on  Landlord's  Premises 
to  Close  a  Door.] — Trespass  to  land.  The  plain- 
tiff leased  certain  cellars  and  a  passage  to  the 
defendant.  On  one  side  of  the  passage  was  a 
door  standing  in  a,  recess  in  the  wall.  The 
recess  was  part  of  the  premises  leased  to  the  de- 
fendant, biit  the  door  opened  into  and  was  hung 


on  premises  in  the  occupation  of  the  plaintiff. 
The  trespass  complained  of  was  the  closing  of 
the  door  by  the  defendant.  There  was  evidende 
that  the  door  could  not  be  closed  without  going 
on  or  reaching  over  the  plaintiff's  premises. 
Verdict  for  the  plaintiff : — Held,  that  whatever 
rights  the  defendant  might  have  had  of  block- 
ing up  the  doorway,  he  was  not  entitled  to  go 
on  to  the  plaintiff's  premises  and  shut  the  door. 
Curran  v.  Ferrier,  4  N.S.W.  L.R.  280. 

Lease  by  Selector  —  Illegality — Extension  of 
Time  for  Improvements.] — O'Connor  v.  Thorn,  4 
N.S.W.  L.R.  309.  See  under  Cbown  Lands, 
col.  230. 


VIII.  Pboceedings  under  Tenements  Act — 
17  Vict.  No.  10. 

Lessee  and  Sublessee.] — R.  being  lessee  of 
premises,  transferred  his  lease  to  H.  for  the  re- 
mainder of  his  term.  H.  similarly  transferred 
to  T. : — Held,  that  T. ,  having  wrongfully  held 
over  after  the  expiration  of  the  term,  could  not 
be  ejected  under  the  Tenements  Act  (17  Vict. 
No.  10),  upon  the  complaint  of  R.  Ex  parte 
Thompson,  2  S.C.R.  358. 

Tenancy  for  Twelve  Months  Certain— Con- 
dition —  Ejectment  —  Prohibition.  ]  —  In  April, 
1865,  B ,  the  owner  of  certain  premises,  let 
them  to  H.  for  twelve  months  at  a  weekly  rent, 
it  being  agreed  that  H.  was  to  go  out  on  receiv- 
ing three  months'  notice,  during  which  three 
months  he  was  to  pay  no  rent,  or  on  getting 
three  months'  rent  paid  him  in  lieu  of  notice. 
But  this  notice  was  only  to  be  given  in  case  of 
B.  selling.  In  July  B.  mortgaged  the  property 
to  S.  &  Co.  On  the  4th  September,  having 
agreed  to  sell  to  J.,  B.  gave  the  stipulated 
notice,  to  expire  on  the  4tli  December.  In 
October  H.  paid  to  B.  twenty-six  weeks'  rent, 
and  had  notice  that  the  agreement  to  sell  to  J. 
had  fallen  through.  After  this  B.  sold  to  the 
mortgagees,  S.  &  Co.  In  the  meantime  one  M. , 
having  authority  from  both  B.,  and  S.  &  Co., 
demanded  rent  from  H.,  and  after  repeated  de- 
mands, at  the  end  of  November,  H.  paid  M. 
seven  weeks'  rent,  and  on  3rd  December  one 
week  more.  On  the  4th  December,  M.,  on  be- 
half of  S.  &  Co.,  demanded  possession,  and 
possession  being  refused,  he  proceeded  against 
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H.  under  the  Tenements  Act,  17  Vict.  No.  10, 
and  procured  u,  conviction  and  order  for  eject- 
ment : — Held  (Hargrave  J.  dissejttienie),  that  a 
prohibition  must  go.  Ex  parte  Harris,  6  S.  C.  R. 
UO. 

Jurisdiction  of  Jiiatices.'\ — Justices  have  juris- 
diction xmder  the  Tenements  Recovery  Act  (17 
Vict.  No.  10)  in  all  cases  of  holding  over  by 
tenants,  whatever  the  value  of  the  property,  and 
whatever  difficult  questions  of  title  to  land  may 
arise  in  the  case.  Ex  parte  M'Qowan,  8  S.C.R. 
115. 

delation  of  Landlord  and  Tenant  must  Exist.] 
— W.  had  permission  from  C.  to  occupy  certain 
premises  situated  partly  on  ground  belonging  to 
C.  S.  obtained  a  certificate  of  title  to  the  rest 
of  the  ground  on  which  the  premises  stood,  and 
demanded  possession.  In  an  information  under 
17  Vict.  No.  10,  W.  was  described  as  S.'s 
tenant  at  auflferance,  but  it  appeared  from  the 
depositions  that  W.  had  never  recognised  S. 
as  his  landlord  : — Held,  that  the  relation  of 
landlord  and  tenant  never  existed  between  the 
parties,  and  therefore  a  prohibition  must  go. 
Ex  parte  Woolley,  9  S.C.R.  .305. 

.  Restitution.] — An  order  for  restitution'  of 
premises  will,  if  the  justice  of  the  case  require 
it,  be  included  in  a  rule  absolute  for  a  prohibi- 
tion to  stay  proceedings  under  the  Tenements 
Act  (17  Vict.  No.  10).     lb. 

Mortgagor  and  Mortgagee.] — The  provisions 
of  the  Tenements  Act  (17  Vict.  No.  10)  do  not 
apply  to  a  tenancy  arising  by  operation  of  law, 
from  the  previous  relation  of  mortgagor  and 
mortgagee.  Where  justices  made  an  order  for 
the  dispossession  of  a  mortgagor  holding  over 
after  default  in  payment  of  the  mortgage  money, 
a  prohibition  was  granted.  Per  Stephen,  C.J. 
A  mortgagor  holding  over  after  default  is  what 
the  law,  for  some  pvirposes,  calls  a  tenant-at- 
sufferance,  but  really  he  is  no  tenant  at  all 
within  the  meaning  of  the  Act.  Ex  parte  Oore, 
9  S.C.R.  305. 

But  where  the  mortgagee  of  lands  entered  on 
default  by  the  mortgagor,  and  after  entry  put 
the  latter  in  possession  as  caretaker,  paying  him 
no  wages  and  receiving  from  him  no  rent: — Held, 
that  the  mortgagor  was  a  tenant  at  will  to  the 
mortgagee.     In  a  proceeding  under  the  Tene- 


ments Act  (17  Vict.  No.  10)  by  the  mortgagee 
against  the  mortgagor,  the  tenancy  was  de- 
scribed as  a  tenancy  at  sufferance  : — Held,  that, 
notwithstanding  the  misdescription,  the  Act 
applied.     Ex  parte  Booney,  11  S.C.R.  381. 

Warrant  of  Possession  —  Not  Signed  by 
Majority  of  Adjudicating  Justices  —  Amend- 
ment.] — A  case  under  the  Tenements  Act,  17 
Vict.  No.  10,  sec.  2,  was  heard  before,  and 
decided  by,  five  magistrates,  but  the  warrant  of 
possession  was  signed  by  only  two  of  them:— 
Held,  on  motion  for  a  prohibition,  that  the  rule 
nisi  must  go  on  the  ground  that  the  warrant  was 
not  under  the  hands  of  a  majority  of  the  adjudi- 
cating justices,  but  that  the  other  adjudicating 
magistrates  might  sign  the  warrant  at  any  tune 
before  the  rule  was  made  absolute,  and  the 
warrant  thus  amended  would  be  valid.  Ex  parte 
Mullins,  S.M.H.  24th  June  1875. 

Proof  of  continuing  Default  by  Mortgagor  to 
the  satisfaction  of  Registrar-General.] — Ex  parte 
Hassall,  10  S.C.R.  292.  See  Real  PBOPBRiy 
Acts. 

Proof  of  Default — Lease  after  Mortgage.] — 
Bank  of  Neiu  South  Wales  v.  Palmer,  2  N.S.W. 
L.R.  125.    See  Real  Property  Acts. 

IX.  Lease  by  Mortgagor — See  Mortgage. 


LARCENY— S'ee  Criminal  Law. 


LEASE— (See  Landlord  and  Tenant. 


LEGITIMACY— 5'ee  Husband  and  Wife. 


LETTERS. 

Of  Administration.]  —  See    Ecclesiastical 
Law. 

Patent.]— See  Patent. 

Of  Registration,] — See  Registration, 


LIBEL — See  Defamation. 


LICENSING  ACTS-^ee  Publican. 
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LIEN. 

Statutes.] — 

26  Vict.  No.  10.      {On  Crops). 

11  Viet.  No.  4. 

14  Vict.  No.  24. 

16  Vict.  No.  11.    ,  ,^    ^    „ 
■»x     ,       riOn  Wool). 
19  Vict.  No.  4.      '  ^ 

23  Vict.  No.  9. 

31  Vict.  N«>.  24.  / 

On  Land — For  ImproveTnents.] — A.,  by  will, 
promises  to  leave  certain  lands  to  B.,  and 
transfers  the  title  deeds  subsequently  to  him 
to  enable  him  to  eject  a  trespasser,  and 
signs  a  memorandum  that  the  lands  are  not 
to  be  sold  or  mortgaged,  but  to  descend  to 
the  next-of-kin  forever.  B.  lays  out  £700 
in  improvements.  B.,  twelve  years  after  the 
transfer  of  the  title  deeds,  brings  an  action 
of  ejectment  against  A.,  whereupon  A.  filed  a  bill 
for  an  injunction,  which  the  Court  refused.  {See 
Cowling  D.  Douglas  (No.  1),  1  S.C.R.  Eq.  18.) 
On  an  amended  bill  being  filed  : — Held,  that  B. 
is  entitled  to  a  lien  for  the  improvements. 
Cowling  v.  Dourjlas  (No.  2),  1  S.C.R.  Eq.  76. 

On  Wool—li  Vict.  No.  24,  sec.  2.]— H.  and 
T.  being  partners,  were  lienees  of  certain  wool 
of  the  plaintiff.  After  the  dissolution  of  part- 
nership, T.  endorsed  the  lien  to  M.  and  B.,  to 
whom  H.  and  T.  were  largely  indebted  for 
advances  made  to  the  firm  : — Held  (Hargrave 
J.  dubitante),  that  the  endorsement  was  good, 
although  made  by  one  of  the  partners  after  the 
dissolution,  being  made  for  the  purpose  of  con- 
veying property  formerly  belonging  to  the  firm, 
and  for  paying  off  part  of  their  previously 
existing  liabilities,  Cheesborough  v.  Thompson, 
5  S.C.R.  366. 

The  endorsement  on  the  lien  was  as  follows  : 
— "  Deliver  the  within  wool  to  M.  and  B.": — 
Held,  valid  and  sufficient  in  point  of  form  to 
pass  the  property  in  the  wool  to  the  endorsees. 
lb. 

On  Sugar  for  Advances,] — D.  by  his  bill 
stated  that,  on  the  13th  December  1859,  he 
had  advanced  to  S.  £3000,  to  be  secured  on 
sugars  to  come  to  S.  from  Mauritius  and 
Batavia,  and  in  the  months  of  January  and 
February  1860,  sums  to  the  amount  of  £7999 
15s.  3d.,  to  be  secured  on  sugars  from  Batavia 


alone ;  that  the  bills  of  D.  J.  &  Co.  were  taken 
as  collateral  security  and  subsequently  realised, 
and  the  £3000,  together  with  part  of  the  £7999 
15s.  3d.,  paid  off.  The  bill  claimed  a  lien  for  the 
residue  of  the  £7999  15s.  3d.  on  the  sugar  from 
Batavia ;  and  also  a  lien  on  the  sugars  from  the 
Mauritius.  It  appeared  that  on  the  14th  De- 
cember, 1859,  S.  sent  the  £3000  to  the  Mauri- 
tius, and  on  the  24th  December  bills  of  his  own 
to  the  amount  of  £5000,  per  Monarch  to  Bata- 
via, to  buy  sugar.  In  April,  1860,  S.  assigned 
his  estate  to  trustees  for  his  creditors,  and  in 
his  schedule  mentioned  "the  adventure  per 
Monarch."  In  August,  S.'s  agents  in  Batavia 
wrote  that  they  had  waited  to  hear  from  the 
trustees  as  to  the  disposal  of  the  money.  The 
trustees  received  the  bills  of  lading,  and 
allowed  D.  to  sell  under  an  agreement  without 
prejudice  to  his  claim  : — Held,  on  appeal  to  the 
Privy  Council,  that  under  the  circumstances  D. 
had  no  lien  on  the  sugars  from  Batavia,  and 
that  as  he  had  admitted  payment  out  of  the  £3000 
he  had  no  claim  on  those  from  Mauritius.  The 
plaintiff's  claim  is  limited  by  the  statements  in 
the  bill.     Dean  v.  Byrnes,  3  S.C.R.  App.  18. 

On  Crops — 26  Vict.  No.  10.] — Quaire,  whether 
the  official  assignee  of  the  estate  of  a  person  to 
whom  growing  produce  has  been  mortgaged 
under  the  Lien  on  Crops  Act  of  1865  (26  Vict. 
No.  10),  has  a  right  to  seize  it  before  the  day 
appointed  for  payment.  Iron  v.  Humphery,  9 
S.C.R.  314. 

On  Goods — Waiver.} — B.  purchased  on  certain 
terms  through  a  broker,  goods  consigned  to  V., 
against  which  the  consignor  had  drawn  a  bill  of 
exchange,  transmitting  the  bill  of  lading  to  a 
bank.  The  bill  of  exchange  was  retired  by  M. 
&,  Co.,  who  thus  obtained  a  lien  on  the  goods  for 
the  amount ;  but  V.  had  authority  to  sell  them. 
After  the  bought  and  Sold  notes  were  made  and 
delivered  to  B.  and  V.  respectively,  M.  &  Co. 
wrote  to  the  former  asking  him  how  he  intended 
to  make  payment — alleging  that  the  matter 
passed  through  their  books.  B.  replied  that 
he  would  pay  according  to  the  contract  made 
by  his  broker.  M.  &  Co.  wrote  again  to  B. , 
proposing  other  terms  of  payment,  but  B. 
refused  to  entertain  them  and  demanded  delivery 
of  the  goods ;  and  then  M.  &  Co.  referred  him 
to  v.,  stating  that  they  only  acted  as  his  agent 
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in  the  matter.  They,  however,  stopped  delivery 
of  the  goods.  It  appeared  that  B.  did  not 
know  that  M.  &  Co.  had  anything  to  do  with 
the  transaction  until  he  received  their  first 
letter,  and  that  at  least  one  of  the  firm  was 
aware  of  the  transaction  effected  by  the  broker. 
B.  having  brought  trover  against  M.  &  Co., 
they  pleaded  their  lien  ;  but  the  jury  found  for 
B.:— Held  (Stephen  C.J .  dissentienie),  on  motion 
for  rule  nisi,  that  the  verdict  must  be  sustained; 
M.  &  Co.  had  by  their  letters  to  the  plaintiff 
waived  their  lien  on  the  goods,  Buhb  v.  Moore, 
10  S.C.R.  379. 

Of  Agent  on  Goods  in  Purchaser's  Hands.] — 
Mossman  v.  A.  S.  JST.  Co.,  12  S.C.R.  62.  See 
Principal  and  Agent. 

Of  Attorney.] — jSee  Attorney  and  Solicitor. 

As  Ground  of  Defence.] — See  District 
COTTRT,  col.  298. 

Of  Carrier.] — See  Carrier. 


LIFE  ASSURANCE. 
Statute.]— 2Q  Vict.  No.  13. 


LIGHT  AND  AIR. 

See  Easement. 


LIMITATIONS  (STATUTES  OF). 

Statutes.] — 

21  Jac.  1  C.  16. 

3  &  4  Will.  IV.  u.  27. 

8  Will.  IV.  No.  3  [Adopting  Act). 

21  Jac.  1  c.  16 — Action  against  the  Goveiii- 
ment.] — To  an  action  brought  under  the  Claims 
Against  the  Colonial  Government  Act,  39 
Vict.  No.  38,  for  a  refusal  by  the  Govern- 
ment to  grant  a,  lease  of  Crown  Lands  for 
which  the  plaintiff  had  applied  in  April, 
1861,  in  accordance  with  the  Orders -in - 
Council  of  the  7th  of  October  1847,  the  defend- 
ant pleaded  that  the  plaintiff's  cause  of  action 
did   not  accrue  within  six    years   before  the 


commencement  of  the  action: — Held,  that  the 
action  was  an  action  on  the  case,  and  that  the 
plea  was  g(Jod.  JSUiM  v.  Baker,  1  N.S.W.  L.R. 
296. 

3  <fc  4  Will.  IV.  c.  27,  8.  19  — Beyond 
Seas — Notice.] — M.  was  the  grantee  of  certain 
tracts  of  land  in  1837  and  1839,  forming  an 
estate  called  S.  In  1848  he  mortgaged  the 
said  estate  to  B.,  and  in  1851  he  conveyed 
the  same  to  M.,  then  resident  in  England,  with- 
out mentioning  the  mortgage.  M. ,  who  never 
was  in  Australia,  was  in  possession  of  the  estate 
by  his  agent.  In  1871,  B.  assigned  his  mortgage 
to  the  plaintiff.  In  the  same  year  the  plaintiff 
commenced  an  action  of  ejectment  against  defen- 
dants, who  were  in  occupation  of  different  portions 
of  the  estate.  The  defendants  did  not  attempt  to 
establish  any  title  in  themselves,  though  two  of 
them  (Gardner  and  Cundy)  insisted  that,  as 
they  held  leases  from  one  C,  who  had  been  in 
possession  of  the  estate  under  the  plaintiff,  they 
were  entitled  to  six  months'  notice  before  action : 
— Held,  that  as  the  19th  section  of  the  Statute  of 
Limitations  has  no  application  in  New  South 
Wales,  the  right  of  entry  in  the  plaintiff  as 
mortgagee  would  not  be  taken  away  till  1878, 
or  thirty  years  after  the  right  of  entry  of  the 
mortgagee  under  whom  the  plaintiff  claimed 
first  accrued  :— Held,  also,  that  the  defendants 
Cundy  and  Gardner  were  not  entitled  to  any 
notice,  as  the  jury  found  that  C.  was  not,  in 
granting  leases,  the  agent  of  either  B. ,  or  of  any 
one  through  whom  the  plaintiff  claimed.  White 
V.  M'Donald,  11  S.C.R.  332. 

Non-user— Adverse  Possession.]— Non-user  for 
the  time  specified  in  the  Statute  is  not  sufficient 
of  itself  to  oust  the  owner  by  title.  There  must 
not  only  be  an  absence  of  possession  by  the 
person  who  had  the  right,  but  also  actual  pos- 
session by  another.  Smith  x.  Lloyd,  23  L.J. 
Ex.  194,  followed.  Sawi/er  v.  Golding,  S.M.H. 
10th  June  1875. 

Exclusive  Possession.] — In  an  action  of  eject- 
ment, counsel  for  the  defendant  admitted  in 
Court  that  the  plaintiff  was  entitled  to  recover 
as  far  as  his  title  by  deeds  was  concerned,  and 
in  virtue  of  that  admission,  claimed  and  was 
allowed  the  right  to  begin.  The  defendant's 
evidence  was  that  he  and  his  father  had  fed 
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their  sheep  over  the  land,  which  was  an  un- 
fenoed  vacant  block  of  640  acres,  for  more  than 
twenty  years  before  action  brought.  Plaintiff 
gave  evidence  that  within  the  twenty  years,  one 
L.,  a  person  then  interested  with  him  in  the  land 
had  some  correspondence  with  the  defendant, 
when  the  defendant  offered  to  rent  the  land, 
from  him.  No  arrangement  was,  however, 
come  to,  when  L.  said  he  would  let  the  little 
people  about  have  the  use  of  the  land  ;  defen- 
dant replied  he  would  have  the  use  of  it  all  the 
same.  L.  afterwards  gave  permission  to  these 
people  to  run  their  stock  over  the  land,  which 
they  took  advantage  of,  one  witness,  W., 
using  the  land  for  that  purpose  for  four  or  five 
years.  The  judge  at  the  trial  told  the  jury  that 
the  placing  of  his  stock  on  the  land  by  W.,  was 
not  equivalent  to  entry  and  taking  possession 
by  plaintiff.  The  jury  found  for  the  defendant : 
— Held,  on  motion  for  a  new  trial  (per  Martin 
C.J.  and  Hargrave  J.;  Manning  J.  dissentiente) 
— 1.  That  the  judge  did  wrong  in  allowing  the 
defendant  to  begin.  Goodtitle  d.  Revett  v. 
Braham  (4  T.R.  497)  not  followed ;  and  sembk, 
that  an  injury  had  resulted  to  the  plaintiff  from 
the  ruling  of  the  judge,  and  that  he  should  have 
a  new  trial.  2.  That  the  acts  of  W.  were 
evidence  of  possession  by  the  plaintiff  which 
ought  to  have  been  left  to  the  jury,  who  would 
have  to  find  whether  W.  was  ever  in  exclusive 
possession.  A  new  trial  was  therefore  ordered. 
Brmon  v.  Letlibridge,  S.M.H.  28th  June  1876. 

Adverse  Possession  not  Continuous.'] — In  order 
to  defeat  a  documentary  title  of  a  plaintiff  in 
ejectment,  it  is  only  necessary  to  show  that 
twenty  years  before  action  brought  some  person 
was  in  adverse  possession,  and  that  the  plaintiff 
has  not  since  been  in  possession.  It  is  not 
necessary  to  show  continuous  and  connected 
occupation  adverse  to  the  plaintiff.  (Per  Martin 
C.J.  and  Hargrave  J.;  Paucett  J.  dissentiente). 
A  new  trial  was  granted  on  the  ground  of  mis- 
direction. Laing  v.  Bain  (No.  1),  Sup.  Ct.,  8th 
March  1876. 

Partial  Occupation.'] — On  the  second  trial  of 
the  above  action  of  ejectment  it  was  proved  on 
behalf  of  defendants  that  one  W.  occupied  a 
portion  of  the  land  claimed,  being  an  area  of  2560 
acres,  that  he  built  a  house  upon  it,  cultivated 
a  few  acres,  split  timber  upon,  and ,  allowed  his 


cattle  to  run  over  the  whole  land,  and  stated 
that  he  intended  to  occupy  it.  There  was  no 
evidence  that  the  boundaries  were  marked,  or 
that  witness  knew  where  they  were.  The  jury 
found  a  verdict  for  the  defendants  : — Held  (per 
Martin  C.J.  and  Hargrave  J.  ;  Faucett  J.  d'ls- 
sentiente),  that  the  verdict  could  not  be  sup- 
ported. Qiicere,  what  are  sufficient  acts  of  pos- 
session to  make  out  a  title  under  the  Statute  ? 
P>.ule  absolute  for  a  new  trial,  the  costs  of 
the  previous  trials  to  abide  the  event.  It 
was  made  a  condition  that  the  evidence  of  the 
witness  M'Carthy,  who  had  died  since  the  last 
trial,  should  be  read  in  the  new  trial  for  the 
plaintiffs  from  the  judge's  notes.  Laing  v.  Bain 
(No.  2),  Knox  28. 

On  the  third  trial  of  the  above  action  of 
ejectment,  in  which  the  defence  was  possession 
under  the  Statute  of  Limitations,  Martin  C.J. 
directed  the  jury  that  the  evidence  of  any  acts 
of  possession  done  subsequently  to  the  com- 
mencement of  the  period  of  twenty  years  before 
action  brought  was  immaterial ;  that  for  the 
purpose  of  showing  a  possessory  title  the  same 
particularity  was  required  in  defining  the  area 
and  boundaries  of  the  land  as  would  be  required 
in  showing  a  title  under  a  deed  of  conveyance; 
that  certain  acts,  such  as  putting  up  fences, 
&c. ,  did  not  amount  to  possession  unless  done 
with  the  intention  of  excluding  all  comers  from, 
the  land;  and,  also,  that  there  was  no  evidence 
in  support  of  parts  of  the  defendant's  case. 
Verdict  for  the  plaintiffs.  A  rule  nisi  for  a  new 
trial  being  moved  for  on  the  ground  of  mis- 
direction, the  Court  (Martin  C.J.  and  Har- 
grave J.;  Faucett  J.  dissentiente)  refused  the 
rule.  Per  Martin  C.J.  and  Hargrave  J.  The 
verdict  was  not  against  evidence.  Per  Faucett 
J.  The  Chief  Justice  went  too  far  in  saying 
that  there  was  no  evidence  upon  some  of  the 
points,  and  ought  not  to  have  taken  the  case 
from  the  jury.  What  is  sufficient  evidence  of 
possession  under  the  Statute  of  Limitations 
considered.     Laing  v.  Bain  (No.  3),  Knox  264. 

Possession  as  against  Documentary  Title.] — 
The  possession  which  would  be  sufficient  to 
enable  a  person  to  defend  an  action  of  ejectment 
brought  by  the  owner  of  the  documentary  title, 
on  the  ground  that  such  title  was  barred  by  the 
Statute  of  Limitations,  must  be  co-extensive 
with  the  property  claimed,  and  there  must  be 
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evidence  of  user  of  land  with  the  intention  of 
occupying  it.     IlMge  v.  Leary,  Knox  139. 

EHdence  of  Occupalion.l—'She  defendant  had 
since  1864  uninterruptedly  occupied  two  un- 
fenced  sections  of  land,  to  which  the  plamtifF 
made  out  a  good  documentary  title.  Two  flocks  of 
sheep  were  constantly  kept  on  and  ran  over  the 
land,  and  there  was  a  hut  and  sheepyard  there, 
which  were  always  in  the  occupation  of  one  of 
defendant's  shepherds.  The  boundaries  of  the 
sections  were  well  known  to  the  defendant  and 
his  shepherds,  and  sheep  were  fed  up  to  and 
over  the  marked  lines.  Other  acts  of  ownership 
by  the  defendant,  such  as  impounding  cattle 
trespassing  i\pon  the  land,  were  shown. 
The  plaintiff  gave  evidence  tending  to  show 
a  mixed  occupation  of  the  land  by  all  the 
neighbours'  cattle  in  common.  The  jury 
found  a  verdict  for  the  defendant :  —  Held 
(Hargrave  J.  dissentiente),  that  there  was 
sufficient  evidence  of  the  defendant's  possession, 
and  that  the  Court  would  not  disturb  the 
verdict  on  the  ground  that  it  was  against 
evidence.  Mitchell  v.  Lethbridije,  1  S.C.R.  N.S. 
62. 

Occupation  for  Temporary  Purposes.]  — 
Plaintiff,  the  caveator  in  an  issue  under  the 
Real  Property  Act,  proved  that  A.,  in 
1840,  used  the  land  as  a  slaxighter-yard  for 
twelve  years.  He  abandoned  it  for  two  years, 
and  then  allowed  B.  to  use  it  for  several  years 
as  a  garden.  It  was  then  used  by  C.  as  a  garden 
until  1868,  when  it  became  vacant,  and  remained 
vacant  until  the  plaintiff  took  possession.  The 
defendant,  who  had  the  documentary  title,  was 
never  on  the  land  until  1870.  Verdict  for  the 
defendant: — Held,  that  the  jury  were  justified 
in  coming  to  the  conchision  that  the  occupation 
by  A.  B.  and  C  was  for  temporary  purposes 
only,  and  was  not  such  adverse  possession  as  to 
set  the  statute  running  against  the  true  owner. 
M'Qeary  v.  Brodziah,  3  N.S.W.  L.R.  124. 

Documentary  Title — Prior  Possession.]— To  a 
declaration  in  trespass  the  defendant  pleaded 
"  not  possessed,"  The  plaintiff  put  in  evidence 
a  conveyance  of  land  from  N.  to  M.  in  1837, 
and  a  conveyance  from  the  trustees  of  M.'s  will 
to  the  plaintiff,  executed  in  1872.  He  also  gave 
evidence  of  possession  in  1837  by  M.,  who  put 
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a  caretaker  in  charge,  with  directions  to  keep 
trespassers  off  the  land.     On  the  plaintiff  pur- 
chasing in  1872  he  went  into  possession  and  oc- 
cupied the  land.     The  defendant  gave  no  evi- 
dence of  title,  but  rested  his  defence  on  alleged 
acts  of  adverse  possession  by  his  father  and 
himself  extending  over  more  than  twenty  years 
prior  to  1872.   In  support  of  this  contention,  the 
defendant  said  that  thirty  years  ago  and  upwards 
he  remembered  that  there  were  saw-pits  on  the 
land,  used  by  one  J.,  who  paid  rent  to  his  father. 
There  was  also  evidence  that  about  the  same 
time  there  was  a  slab  hut  on  the  laud,  rented 
from  defendant's  father,  in  which  a  school  was 
kept.      There  was  no  interference  by  anyone 
acting  on  behalf  of  M.      Evidence  was  also 
given  that  the  defendant's  father  and  the  defen- 
dant himself  cut  quantities  of  timber  on  the 
land.  During  this  time  the  land  was  not  cleared, 
and  was  fenced  on  one  side  only,  not  the  fron- 
tage.    The  jury  returned  a  verdict  for  the  de- 
fendant,  and  found  specially  that  the  defendant 
had  been  in  possession  for  twenty  years  prior 
to  1872.     On  motion  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  the  evi- 
dence:— Held,  that  the  plamtiff  had  shown  u. 
good  title.     His  evidence  of  title  commencing 
with  M.'s  possession  was  not  destroyed  by  his 
putting  in  the  conveyance  from  N.  to  M.     He 
was  entitled  to  rely  on  M.'s  possession  on  fail- 
ing to  trace  the  documentary  title  further  than 
from  N. : — Held,  also,  following  Laing  v.  Bain 
(Knox  364)  that  in  order  to  show  possession  as 
against  the  holder  by  documentary  title,  the 
evidence  of  possession  must,  as  to  the  boundaries 
of  the  land,  be  as  precise  as  in  a  conveyance: 
— Held,   therefore,  taking  the  finding  of  the 
jury  to  mean  only  that  the  defendant  and  his 
father  had  been  together  in  adverse  possession 
for  twenty  years  prior  to  1872;  that  although 
the  evidence  contrary  to  the  finding  was  not  as 
clear  as  in  most  cases  where  »  new  trial  is 
granted  on  accoimt  of  the  verdict  being  against 
the  evidence,  still,  as  the  defendant  had  not 
given  sufficient  evidence  of  adverse  possession,  ■ 
and  as  the  title  to  land  was  involved,  the  Court 
ought  to  grant  a  new  trial  on  payment  by  the 
plaintiff  of  the  costs  of  the  first  trial.     Har- 
nett V.  Green  (No.  1),  3  N.S.W.  L.R.  432. 

Evidence  of  Adverse  Possession  by  Independevi 
Persojis.] — In  order  to  oust  the  owner  of  a  legal 
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title  to  land  by  setting  up  adverse  possession 
underthe  Statute  of  Limitations,  the  evidence  of 
such  possession  must  be  such  as  reasonably  to 
raise  the  presumption  that  the  person  claiming 
to  be  possessed  is  there  exercising  dominion,  and 
in  such  a  way  that  everybody  who  comes  into 
the  neighbourhood  can  see  what  he  is  claiming. 
Where  the  land  in  dispute  is  waste  land  of  any 
considerable  size  (eighteen  acres)  it  is  not  suffi- 
cient evidence  of  adverse  possession  that  a 
person  should  go  there  once  a  week  and  walk 
over  the  land  and  warn  the  people  off  it,  and 
forbid  them  cutting  timber  there.  The  meaning 
of  sec.  34  of  the  Statute  of  Limitations  is  that 
where  one  person  has  been  in  undisturbed 
possession  of  land  for  twenty  years,  or  where 
there  has  been  twenty  years'  adverse  possession 
by  several  persons,  forming  one  continuous 
chain  of  possession,  in  that  case,  the  person 
ultimately  remaining  in  possession  should  not 
be  disturbed.  The  Legislature  never  intended 
that  the  land  was  to  become  the  property  of  the 
last  of  a  series  of  independent  occupiers  who,  on 
the  expiration  of  the  twenty  years,  might  have 
been  in  possession  only  a  month.  Although  the 
right  of  the  original  owner  is  said  by  the  section 
to  be  extinguished  if  he  fails  to  bring  his  action 
within  twenty  years,  it  can  only  be  extinguished 
by  one  person  or  a  series  of  persons,  all  in  the 
same  right,  having  been  in  possession  for  that 
time.  Harnett  v.  Gh-een  (No.  2),  4  N.S.W.  L.R. 
292. 

Tenant  at  Will — No  Interference.} — Tenant 
at  will  without  interruption  for  more  than 
twenty  years,  during  which  period  he  let  and 
transferred  portions  of  the  land  with  the  know- 
ledge and  without  the  interference  of  the  owner 
in  fee  : — Held,  to  have  acquired  an  indefeasible 
title  against  the  owner,  whose  right  of  entry 
after  that  period  was  barred  by  the  Statute  of 
Limitations,  3  &  4  Will.  IV.  c.  27,  sees.  2,  7,  34. 
Day  V.  Day,  8  Moore  P.O.  N.S.  152. 

Buns  against  Administrator  as  against  Heir 
—26  Vict.  No.  20,.  sec.  1.]— D.  died  in  1853, 
intestate,  in  this  colony,  possessed  of  real 
estate  here.  The  defendant  took  possession 
on  D.'s  death.  D.'s  heir,  J.  H.,  never  left 
England,  and  died  in  1866.  26  Vict.  No.  20, 
sec.  1,  by  which  real  estate  devolved  on  the 
administrator  instead  of  the  heir,  came  into 
force  in  1863.      In  1880,  J.  H.'s  eldest  son,  the 


plaintiff,  came  to  the  colony,  took  out  letters  of 
administration  to  J.  H.,  and  brought  eject- 
ment : — Held,  that  he  was  barred  by  the  Statute 
of  Limitations.  Semhle,  the  Real  Estate  of  In- 
testates Distribution  Act,  26  Vict.  No.  20,  does 
not  place  the  administrator  in  any  better  posi- 
tion, as  regards  time,  than  the  heir.  It  is  an 
inflexible  rule  that  when  the  Statute  has  once 
begun  to  run,  nothing  can  stop  it.  Stamford's 
Case  and  Murray  v.  East  India  Company  ex- 
plained.   Jtnkins  v.  Jenkins,  3  N.S.W.  L.R.  35. 

No  Defence  to  Bill  by  Trustee  and  Cestui 
Que  Trusts  against  Co-trustee,  where  Trusts  are 
Express.} — Norton  v.  Hughes,  5  S.C.R.  Eq.  23. 

Principle  of  Statute  Applied  to  bar  Claim  of 
Dower.}— Carr  V.  Houison,  10  S.C.R.  Eq.  107  ; 
See  DowEE. 

Defence  of,  to  Action.} — See  District  Court. 

Of  Proceedings  before  Justices. } — See  JtrsTiCES. 

Of  Proceedings  under  Special  Statutes.  ] — See 
Special  Heabinos. 


LIMITED  LIABILITY— 5'ee  Companies- 
Friendly  Societies— Partnership. 


LIQUOR  (ADULTERATION) 
Of  Malt  Liquors.}— 14:  Vict.  No.  4. 
Of  Spirits.}— W  Vict.  No.  19. 


LIQUOR  (LICENSED  SALE  OF. 
See  Publican. 


LOANS. 

Statutes.}— 36  Vict.  No.  21  {Funded  Stock). 

42  Viot.  No.  16. 

43  Vict,  No.  11. 


LOTTERIES. 

Statute.} — 16  Vict.  No.  2  {Lotteries  Preven- 
tion). 

See  Ex  parte  Green,  2  N.S.W.  L.R.  93, 
col.  163;  and  E.  v.  Li  Chi,  2  N.S.W.  L.R. 
189,  col.  377. 
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LUNACY. 
Statute]— i2  Viot.  No.  7. 

Appeal  to  Full  Court.'] — The  6th  section  of  22 
Vict.  No.  14  enacts  that  "the  Supreme  Court 
may  be  holden  before  and  by  the  Primary 
Judge  in  equity  for  the  granting  of  probates, 
&c.,  and  for  the  exercise  of  the  jurisdiction  of 
the  Court  in  cases  of  lunacy,  and  over  the 
persons  and  property  of  such  as  are  of  unsound 
mind,  and  for  the  disposal  of  all  motions  and 
matters  in  relation  thereto": — Held,  that  in 
lunacy  cases  the  jurisdiction  of  the  Full  Court 
had  not  been  taken  away  by  this  section,  but 
that  a  right  of  appeal  to  the  Full  Court  from 
the  decision  of  the  Primary  Judge  existed.  In 
re  Boioman,  6  S.C.R.  399. 

Remuneration  of  Committee — Allowance.] — 
The  committee  of  the  person  of  M.  B.,  a  lunatic 
— under  the  circumstances — discharged  from 
her  office,  but  the  lunatic  allowed  (Hargrave  J. 
dissentiente)  to  remain  in  her  custody;  at  the 
same  time  the  allowance  for  the  maintenance  of 
the  lunatic  reduced,  and  a  new  committee  of 
the  person  appointed  with  a  distinct  allowance 
for  supervision,  &o.  Per  Stephen  C.J.  and 
Faucett  J.  The  allowance  made  to  the  committee 
of  the  person  of  a  lunatic,  for  the  maintenance 
and  care  of  the  latter,  is  not  required  to  be 
wholly  expended  for  these  purposes,  nor  is  such 
committee  ever  required  to  account  for  the 
actual  expenditure,  Per  Faucett  J.  But  though 
the  Court  will  not  require  the  committee  of  the 
person  to  account  regiilarly,  or  produce  vouchers 
for  the  different  items  of  expenditure,  it  will 
take  care  that  the  obligation  of  doing  that  for 
which  the  annual  allowance  is  given  shall  be 
strictly  performed;  and,  to  ascertain  this,  an 
inquiry  as  to  whether  the  allowance  was  pro- 
perly expended  may  be  necessary;  but  in  such 
case  the  account  of  the  expenditure  is  not  taken 
with  the  view  of  making  the  committee  refund, 
but  of  determining  whether  the  comfort  of  the 
lunatic  has  been  properly  provided  for.  Per 
Stephen  C.J.  The  committee  of  the  person  of 
a  lunatic  is  entitled  to  retain  a,  considerable 
portion  of  the  allowance  for  maintenance  for 
his  responsibility  and  care.  Per  Hargrave  J. 
Committees  of  lunatics  never  have  any  allow- 
ance made  to  them  for  their  trouble.  Being  in 
a  fiduciary  rosition,  they  are  not  entitled  to 


benefit  by  such  allowances,  except  indirectly, 
the  allowances  granted  for  maintenance,  &c., 
in  such  cases  being  large  and  liberal.  In  re 
Bowman,  7  S.C.R.  Eq.  34. 

Remuneration  oj  Committee — Master's  Dis- 
cretion.]— The  committee  of  the  estate  of 
a  lunatic  had  for  many  years  received  a 
fixed  sum  as  an  allowance  for  his  care 
and  trouble  in  managing  the  estate.  The 
Master-in-Equity  having  reduced  the  com- 
mittee's annual  allowance  on  the  passing  of  his 
last  account,  the  Court  refused  to  interfere  with 
the  Master's  discretion.  Under  the  usual 
directions,  as  to  the  committee's  allowance,  it 
is  the  right  and  duty  of  the  Master  on  the  pass- 
ing of  each  annual  account  to  judge  of  what  is 
fit  and  proper  to  be  allowed  to  the  committee 
for  his  care  and  trouble.  In  re  Bowman, 
8  S.C.R.  Eq.  1. 

Liability  of  Lunatic  Husband.] — The  autho- 
rity of  a  wife  to  pledge  her  lunatic  husband's 
credit  continues  until  the  lunacy  has  been 
established  by  inquisition.  Woodward  v.  Tori; 
12  S.C.R.  347. 

Jtirisdiction  of  Master— Report.] — The  Mas- 
ter-in-Lunacy  has  original  jurisdiction  to  enter- 
tain and  report  on  "Proposal  and  state  of 
facts"  respecting  the  dealing  with  an  estate 
without  any  order  of  reference  from  the  court  or 
prior  petition.  Ex  parte  Inch,  1  N.S.W.  L.R. 
Eq.  58. 

And  see  Husband  and  Wife. 


MAGISTRATE— (See  Justices  or  the  Peace. 


MAINTENANCE. 
Of  Infants.] — See  Infants. 

Of  Wife.] — See  Husband  and  Wife. 

Of  Lunatics.] — See  Lunacy. 

In  Divorce  Proceedings.]— See  Husband  and 
Wife. 
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MALICIOUS   PROSECUTION,  FALSE  IM- 
PRISONMENT AND  ARREST. 

Action  against  CorpoyvHon.] — An  action  for 
malicious  prosecution  was  brought  against  the 
Bank  of  New  South  Wales,  a  joint  stock- 
company  incorporated  by  a  private  Act  of 
Parliament  (in  Victoria): — Held,  by  the  Privy 
Council,  reversing  the  decision  of  the  Supreme 
Court  (Hargrave  and  Manning  J  J.;  Martin  C.J. 
dissentiente),  that  the  bank  was  not  responsible 
for  a,  prosecution  instituted  by  the  bank  man- 
ager, without  evidence  of  express  authority. 
Such  authority  cannot  be  inferred  from  the 
manager's  position.  Qticere,  as  to  the  liability 
of  the  bank  for  the  acts  of  their  general  solici- 
tors prosecuting  without  special  instructions. 
Owston  V.  Bank  of  Neiv  South  Wales,  Knox  36 ; 
L.R.  4  App.  Cas.  270. 

Reasonable  and  Probable  Cause — Perjury.} — 
In  an  action  for  malicious  prosecution,  in  charg- 
ing the  plaintiff  with  perjury,  it  appeared  that 
the  false  swearing  was  committed  on  the  trial  of 
an  action  by  the  plaintiff,  in  the  District  Court, 
on  a  promissory  note.  The  defendant  had  not 
in  due  time  pleaded.  But  the  District  Court 
Judge  allowed  the  defendant  to  cross-examine 
the  plaintiff  as  to  whether  the  instrument  had 
not  been  given  on  certain  conditions.  In  the 
plaintiffs  answers  to  these  questions  the  perjury 
was  alleged  to  have  been  committed,  and  the 
defendant  accordingly  prosecuted  him.  The 
justices  dismissed  the  charge,  because  the  cross- 
examination  was  immaterial  to  the  issue.  The 
plaintiff  having  been  nonsuited  on  the  ground 
that  there  was  reasonable  and  probable  cause 
for  the  prosecution: — Held  (Faucett  J.  dissenti- 
ente), that  the  nonsuit  was  right.  The  defend- 
ant had  reasonable  and  probable  cause  for 
believing  the  plaintiff's  evidence  was  false,  and 
had  also  reasonable  cause  for  believing  that 
giving  such  false  evidence  was  perjury.  Bard- 
well  V.  Galvin,  6  S.C.R.  91. 

Reasonable  and ProbableCause-OnViS Probandi.l 
— In  an  action  for  malicious  prosecution  it  was 
proved  on  behalf  of  the  plaintiff,  that  the  prose- 
cution had  been  withdrawn  on  the  suggestion 
of  the  presiding  justice,  and  that  the  plaintiff 
had  been  discharged  from  custody  : — Held,  that 
was  sufficient  proof  that  the  prosecution  was 
determined,     Reed  v.  Hales,  11  S.C.R.  317. 


The  plaintiff  was  in  the  employment  of  the 
defendant,  who  was  the  manager  of  an  omnibus 
company,  as  the  driver  of  an  omnibus.  It  was 
no  part  of  the  plaintiff's  business  to  receive  the 
fares  ;  for  that  purpose  (amongst  others)  a  con- 
ductor was  appointed  whose  duty  it  was  to 
deposit  the  fares  in  a  bag,  for  that  purpose 
given  to  him,  which  he  had  to  hand  in  to  the 
defendant's  office  at  the  end  of  each  trip.  The 
defendant  suspecting  that  the  whole  earnings  of 
the  omnibus  were  not  so  handed  over  by  the 
conductor,  instructed  a  person  to  ride  on  that 
omnibus  and  count  the  number  of  passengers  in 
each  trip,  and  also  to  see  if  there  was  any 
collusion  between  the  plaintiff  and  the  conductor 
as  to  the  keeping  back  portion  of  the  fares.  The 
detective  informed  the  defendant  of  the  number 
of  passengers  carried  on  a  certain  trip,  and  from 
the  money  handed  in  by  the  conductor  it 
appeared  that  a  sum  had  been  kept  back, 
though  no  collusion  had  been  detected  between 
the  plamtiff  and  the  conductor.  At  the  com- 
pany's office  the  conductor  was  searched,  and  in 
his  possession  was  found  some  money  which  he 
admitted  had  been  taken  by  him  from  the  earn- 
ings of  the  omnibixs,  but  excused  himself  by 
saying  that  the  plaintiff  had  directed  him  to 
take  it,  and  used  to  give  him  a  sign  how  much 
to  abstract  during  each  journey..  His  statement 
was  taken  down  in  writing.  The  defendant 
informed  the  directors  of  the  company  of  what 
he  had  heard  abovit  the  plaintiff ;  and  the  con- 
ductor was  taken  before  the  police  magistrate, 
at  the  Central  Police  Office,  where  he  pleaded 
guilty,  and  again  made  the  same  statement 
concerning  the  plaintiff;  on  the  advice  of  the 
police  magistrate  the  defendant  had  the  plaintiff 
apprehended  on  a  warrant,  and  charged  him 
with  conspiring  with  another  to  defraud  the 
company  ;  a  technical  objection  appearing  when 
the  case  was  being  heard,  it  was  withdrawn. 
It  was  also  proved  that  the  defendant  had  been 
informed  by  the  conductor  of  another  omnibus, 
of  which  the  plaintiff  was  the  driver,  that  the 
plaintiff  used,  systematically  and  daily,  to 
keep  back  part  of  the  earnings  of  the  omnibus, 
but  that  the  defendant  had  never  spoken  to 
the  plaintiff  on  the  subject,  or  in  any 
way  accused  him  of  the  misappropriation  : — 
Held,  that  as  the  plaintiff  had  not  shown  an 
absence  of  reasonable  and  probable  cause,  he 
should    have    been    nonsuited,    or    the    judge 
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should   have   directed    a   verdict  for  the  de- 
fendant,    lb. 

Description  of  Offen  ce  Oharged— Illegal  A  rrest.  ] 
— A  District  Court  plaint  for  malicious  prosecu- 
tion alleged  that  the  defendant  charged  the 
plaintiff  with  absconding  from  his  hired  service. 
It  was  proved  that  the  defendant  swore  an  in- 
formation against  the  plaintiff,  under  sect.  2  of 
the  Masters  and  Servants  Act  (20  Vict.  No.  28), 
for  absenting  himself  from  his  hired  service.  A 
magistrate,  on  such  information,  granted  a, 
warrant  under  sec.  11  of  the  Act,  although  the 
requirements  of  that  section  were  not  complied 
with.  The  District  Court  judge  nonsuited  the 
plaintiflf: — Held,  on  appeal  (Martin  C.J.  and  Fau- 
cett  J.;  Hargrave  J.  dissentienle),  (1)  that  the 
description  in  the  plaint  of  the  oifence  with 
which  the  plaintiff  was  charged  was  a  sufficient 
one.  (2)  That  the  defendant  was  liable  although 
the  magistrate,  in  issuing  the  warrant,  acted 
without  jurisdiction.  The  nonsuit  was  set 
aside,  and  a  new  trial  ordered.  Arnold  v. 
Johnson  (No.  1),  S.M.H.  23rd  September  1876. 

Gist  of  Action — Distinction  between  Malicious 
Prosecution  and  False  Imprisonment.J — In  an 
action  for  malicious  prosecution,  the  District 
Court  judge  directed  the  jury  that  the  gist  of 
the  action  lay  in  the  averment  of  the  plaint  that 
the  defendant  procured  u,  justice  to  grant  his 
warrant.  If  they  believed  that  defendant  had 
induced  the  magistrate  to  grant  the  warrant, 
they  must  find  for  the  plaintiff;  and  if  defendant 
so  obtained  the  warrant,  he  was  liable,  what- 
ever reasonable  grounds  he  might  have  had  for 
taking  certam  proceedings  ;  also,  that  if  they 
found  there  was  no  probable  cause,  then  the 
law  implied  malice  and  gave  ground  of  action  ; 
also,  that  if  the  jury  were  of  opinion  that  the 
defendant  had  reasonable  and  probable  cause  for 
taking  proceedings,  then  he  ought  not  to  be 
mulcted  in  so  large  a  sum  of  money  for  damages 
as  he  otherwise  would  : — Held,  misdirections, 
and  a  new  trial  granted.  Arnold  v.  Johnson 
(No.  2),  1  S.C.R.  N.S.  47. 

Eeasonabk  and  Probable  Cause— Prosecutor 
Acting  on  /feawa?/.]— Defendant,  travelling 
with  cattle,  passed  a  night  at  a  farm  held  by 
the  plaintiffs  jointly.  The  next  day  he  went 
on,  having  counted  the  cattle,  and  on  the  road 


missed  two  cows,  which  afterwards  found  their 
way  back  to  the  plaintiffs'  place.  Some  months 
afterwards  the  defendant  received  a  letter  from 
one  of  plaintiffs  telling  him  that  his  cows  were 
at  their  place,  and  asking  him  to  take  them 
away.  The  cows  were  afterwards  impounded 
by  the  plaintiffs  and  released  by  the  defendant. 
The  defendant  met  one  of  the  plaintiffs,  was 
friendly  with  him,  and  invited  him  to  drink. 
Afterwards  S.  (the  police  magistrate)  and  H. 
(a  justice  of  the  peace)  told  the  defendant  that 
the  plaintiffs  had,  in  conversation,  claimed  the 
cows  as  their  own;  that  one  of  them  had  stated 
that  he  had  bought  the  cows  from  the  defendant, 
and  that  the  cliildren  of  one  of  the  plaintiffs 
had  been  seen  driving  them.  This  information 
was  confirmed  by  the  poundkeeper.  Before  the 
defendant  had  received  all  this  information,  he 
consulted  C.  (a  sergeant  of  police)  about  taking 
criminal  proceedings.  The  sergeant  advised 
him  that  there  was  no  case.  Afterwards  the 
defendant  laid  an  information  for  cattle-stealing 
against  the  plaintiffs.  The  charge  was  heard 
and  dismissed.  This  action  for  malicious  pro- 
secution was  then  commenced.  At  the  trial  it 
was  agreed  that  the  judge  should  leave  to  the 
jury  the  questions  of  malice  and  damages,  and 
should  rule  pro  formd  that  there  was  an  ab- 
sence of  reasonable  and  probable  cause,  reserv- 
ing that  question  for  the  opinion  of  the  Full 
Court:— Held,  that,  under  all  the  circumstances 
of  the  case,  the  defendant  had  reasonable  and 
probable  cause  for  taking  proceedings.  Qtiasre, 
whether  the  damages  were  excessive.  Waldie 
V.  M'Kenzie,  1  N.S.W.  L  R.  31. 

Seasonable  and  Probable  Cause — Prosecution 
by  Attorney-Oeneral — Case  on  Depositions.] — 
The  defendants  prosecuted  the  plaintiff  for 
arson.  The  case  was  dismissed.  The  defen- 
dant's attorneys  then  forwarded  the  depositions 
to  the  Attorney-General,  urging  that  there  had 
been  a  miscarriage  of  justice.  The  Attorney- 
General  then  directed  a  second  prosecution. 
The  plaintiff  was  committed  for  trial  and  ac- 
quitted. At  the  trial  the  plaintiff  put  in  the 
depositions  in  the  first  prosecution,  and  the 
letter  to  the  Attorney-General.  The  judge 
notisuited  the  plaintiff,  on  the  ground  that  the 
depositions  showed  reasonable  and  probable 
cause  for  the  first  prosecution,  and  that  the 
second   prosecution     was    instituted    by    the 
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Attorney-General,  and  not  by  the  defendants  : 
— Held,  that  the  nonsuit  was  right.  Zeplin  v. 
North  German  Insurance  Company,  1  N.S.W. 
L.R.  321. 

What  Words  constitute  a  Direction  to  Arrest 
and  to  Prosecute  the  Plaintiff.] — Defendant,  a 
squatter,  finding  on  his  return  home  that  a  fence 
on  his  property  had  been  set  on  fire  and  the 
hinges  of  a  gate  stolen,  wrote  to  a  constable  : 
"  I  have  reason  to  believe  that  M.  (the  plaintiff), 
with  his  teams,  while  passing  through,  set  fire 
to  my  boundary  fence,  also  cut  up  the  gates  and 
took  away  the  iron  hinges  or  eye-bolts,  as  they 
are  termed — thus  (describing  them).  Of  course, 
I  could  not  positively  swear  to  the  hinges,  but 
if  he  has  such  with  him  they  must  be  mine  ; 
could  not  the  police  overhaul  him  when  pass- 
ing ?....!  understand  that  in  my 
absence  he  has  laid  the  charge  against  some 
footmen,  but  footmen  do  not  generally  carry  an 
axe  nor  a  screw-wrench,  without  which  the 
hinges  could  not  be  removed. "  On  the  day  on 
which  the  fence  was  set  on  fire,  the  defendant, 
with  a  friend,  met  the  plaintiff;  some  conversation 
took  place  between  the  plaintiff  and  the  defen- 
dant's friend ;  but  the  plaintiff  did  not  say 
anything  about  the  fire.  The  plaintiff  and  the 
defendant  were  not  on  good  terms.  The  police, 
acting  on  the  defendant's  communication, 
arrested  the  plaintiff  on  a  charge  of  setting  fire 
to  the  fence  and  stealing  the  hinges.  The 
hing'es  were  not  found  in  his  possession.  The 
defendant  did  not  attend  to  prosecute  the 
plaintiff,  who  was  brought  up  before  a  magis- 
trate and  discharged.  About  the  same  time 
the  defendant  wrote  to  the  constable  who  made 
the  arrest,  stating  that  it  appeared  to  him  at 
first  that  the  plaintiff  had  fired  his  fence  and 
stolen  the  hinges  ;  but  that  subsequent  events 
proved  that  such  was  not  the  case.  In  an 
action  against  the  defendant — 1.  For  false 
imprisonment ;  and  2.  For  malicious  prosecu- 
tion, in  which  the  plaintiff  obtained  a  verdict  on 
both  counts  :— Held,  per  Martin  C.J.  that  the 
letter  written  by  the  defendant  contained 
neither  a  direction  to  arrest  plaintiff,  nor 
gave  authority  to  prosecute  him;  but  held,  per 
Faucett  J.,  that  the  defendant  was  liable  on 
the  count  for  false  imprisonment,  but  that  the 
verdict  on  the  count  for  malicious  prosecution 
could  not  be  sustained.    Held,  contra,  per  Innes 


J.  That  the  verdict  on  both  counts  should 
stand.  The  Court,  therefore,  granted  a  new 
trial  on  the  second  count,  but,  on  plaintiff's 
counsel  consenting  to  verdict  being  entered  for 
the  defendant  on  that  count,  verdict  for  plaintiff 
on  first  count  sustained,  and  rule  discharged 
without  costs.  Maine  v.  Townsend,  4  N.S.W. 
L.R.  1. 


False  Imprisonment — Conviction  Wrong,  but 
U'nreversed.]~By  sec.  7  of  the  Vagrant  Act, 
any  person  may  apprehend  any  person  "who 
shall  be  found  offending  against  the  Act,"  and 
deliver  him  to  a  constable  to  be  taken  before  a 
justice,  who  may  convict  in  a  summary  way. 
The  defendant  arrested  the  plaintiff  and  gave 
her  in  charge  to  a  constable.  The  plaintiff  was 
taken  by  the  constable  before  a  justice,  and 
having  been  charged  under  sec.  3  of  the  same 
Act  with  being  a  rogue  and  a  vagabond,  by 
having  been  found  in  the  defendant's  dwelling- 
house  for  an  unlawful  purpose,  was  convicted 
of  such  offence  in  a  summary  way.  The  plaintiff 
having  sued  the  defendant  for  such  arrest  :— 
Held,  that,  even  assuming  that  the  conviction 
was  wrong  in  form  and  substance,  and  that 
there  was  no  offence  whatever  committed 
against  sec.  3  of  the  Statute,  the  conviction 
being  unreversed  was  a  complete  answer  to  the 
action.     Armstrong  v.  Fuller,  5  S.C.B.  269. 


False  Imprisonment — Liability  of  Master  for 
Arrest  by  Servant.]  —  Hanlon  v.  Mason,  2 
N.S.W.L.R.  291.  Bee  Master  and  Servant, 
col.  558. 


False  Imprisonment  against  Coroner.] — Chipr 
pett  V.  Thompson,  7  S.C.R.  349.  See  Coroner. 


Illegal  Detention — Action  against  Magistrate 
m-  Constable.]— Ex  parte  Pitt,  8  S.C.R.  88, 


MALT  LIQUORS  ADULTERATION. 
Statute.]— li  Vict.  No.  4. 
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MANDAMUS  AND  PROHIBITION. 
1.  Mandamus. 

II.  Prohibition. 

(a)  When  it  Lies. 

(6)  Hearing,  Order  and  Appeal. 

III.  Practice  and  Procedure. — &e  Practice. 

Statutes.]— I  Will.  IV.  u.  21. 
And  see  Justices. 

I.  Mandamus. 

To  Colonial  Treasurer — Compensation — Ap- 
propriation  Act.] — By  sec.  9  of  the  Appropria- 
tion Act  of  1866,  a  sum  not  exceeding  £107,060 
8s.  lOd.  was  appropriated  "for  the  supple- 
mentary service  of  the  year  1865  and  previous 
years,"  and  among  the  items  was  £1000  men- 
tioned as  "  compensation  to  K.  for  losses  of 
health  and  property  sustained  by  her,  &c." 
Sec.  10  enacts  that  the  Treasurer  shall  pay  the 
several  sums  "  to  such  persons  in  such  manner 
and  in  such  proportion  as  the  Governor,  by  any 
warrant  or  order  in  writing,  shall  direct."  It 
appearing  that  no  such  warrant  or  order  had 
been  issued  by  the  Governor,  and  that  the 
practice  was  not,  in  the  first  instance,  to  issue 
any  warrant  for  the  payment  of  money  so  voted, 
but  that  every  month  a  general  warrant  was 
issued  by  the  Governor  for  a  sum  which,  it  was 
supposed,  would  be  required  during  the  month, 
and  that  the  specific  payments  eventually  made 
out  of  that  sum  were  afterwards  included  in 
another  warrant,  the  Court  discharged  a  rule 
for  a  mandamus  to  the  Colonial  Treasurer, 
ordering  him  to  pay  to  the  applicant,  as  ofiicial 
assignee  of  K.'s  insolvent  estate,  the  amount  so 
voted  as  compensation.  Mc  parte  Maehenzie, 
6  S.C.R.  306. 

To  Colonial  Treasurer — Appropriation  Act — 
Duty  of  Public  Officers.] — Where  public  officers 
are  simply  the  holders  of  money  which  belongs 
to  the  Crown,  but  which  is  held  by  them  in 
trust  to  be  paid  over  to  other  persons,  the  duty 
which  these  officers  have  to  perform  is  a  duty  to 
the  Crown  and  not  to  the  individual  who  is  to 
get  the  money.  K. ,  the  curator  of  a  museum, 
applied  for  a  mandamtis  to  compel  the  Colonial 
Treasurer  to  pay  a  sum  of  £1000  voted  him  by 
the  Parliament.  The  sum  was  included  in 
£2500    appropriated  by    Act    of    Parliament 


' '  for  the  museum. "  No  mention  of  K.  's  name 
or  of  the  sum  of  £1000  was  made  in  the  Appro- 
priation Act : — Held,  that,  assuming  the  Gover- 
nor had  issued  a  warrant  for  the  payment  of  the 
£1000  to  K.,  still  as  the  money  would  not  be 
available  until  the  payment  was  authorised  by 
the  warrant  of  the  Minister  of  Justice  and 
Public  Instruction  in  whose  department  the 
museum  was,  a  rule  granted  for  the  mandamus 
should  be  discharged.  Ex  parte  Kreffl,  S.M.H. 
6th  Dec.  1876. 


To  Colonial  Trea«wrer  for  Issue  of  Publican's 
License — Discretion  oj  Court.] — Mandamus  will 
lie  to  the  Colonial  Treasurer  for  refusing  to 
issue  a  publican's  license  in  accordance  with  a 
certificate  duly  obtained  from  a  bench  of  magis- 
trates. But  the  Court  in  its  discretion  refused 
a  mandamus  where  the  premises  for  which  the 
license  was  required  adjoined  the  refreshment- 
room  of  a  station,  and  was  situate  within  the 
station  yard.  Semble,  the  Treasurer  may  refuse 
to  issue  a  license  when  the  certificate  has  been 
irregularly  or  fraudulently  obtained.  Ex  parte 
CiftsoM,  2  N.S.W.L.R.  203. 

To  Secretary  for  Mines.] — A  Rule  nisi  for  a 
mandamus  to  the  Secretary  of  Mines,  command- 
ing him  to  hand  over  to  the  applicant  a  mineral 
lease  executed  by  the  Governor,  in  pursuance  of 
the  Mining  Act  (37  Vict.  No.  13),  to  the  appli- 
cant was  refused,  on  the  ground  that  the  Act 
did  not  impose  upon  the  Secretary  of  Mines  the 
duty  of  handing  over  a  lease,  after  it  had  been 
executed  by  the  Governor  to  the  lessee.  Ex 
parte  Cox,  S.M.H.  14th  June  1876. 

To  District  Court  Judge.]— See  sub  tit.  Dis- 
trict Court. 

To  Justices — Application  after  Payment  of 
Claim — Costs.] — Certain  justices  refused  to  hear 
a  complaint  under  the  Masters  and  Servants 
Act  (20  Vict.  No.  25)  for  wages.  A  rule  nisi 
for  a  mandamus  was  moved  for  after  the  appli- 
cant's attorney  knew  that  his  client's  claim  had 
been  paid  in  full.  Upon  motion  to  make  the 
rule  absolute,  the  rule  was  discharged  with 
costs  to  be  paid  by  the  attorney.  Ex  parte 
Evans,  1  S.O.R.  N.S.  152. 
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To  Justices — To  Hear  Evidence.l — Under  cer- 
tain circumstances  the  Court  will  issue  a  man- 
damus to  compel  justices,  who  have  entered 
upon  an  inquiry,  to  receive  evidence  clearly 
admissible  in  support  of  the  charge  before  them. 
Ex  parte  Himmdhoch,  1  S.C.R.  N.S.  24T. 

To  Legal  Manager.] — Hoshins  v.  Davies,  11 
S.C.R.  305.     See  Mining. 

To  Corporation  (Sydney).]— See  Municipali- 
ties. 

II.  Prohibition. 

(a)   When  it  Lies. 

General  Principles.'] — A  prohibition  will  lie 
whether  before  or  after  judgment,  or  even  after 
execution.  Turner  v.  Nicholson,  1  S.C.R.  171 
(in  notis). 

Where  the  objection  to  the  jurisdiction  is  not 
as  to  the  subject  matter,  but  only  to  the  exer- 
cise of  jurisdiction  over  the  defendant  (e.g., 
by  reason  of  his  residence  out  of  the  district), 
such  objection  will  be  waived  by  submitting  to 
the  jurisdiction  or  by  delay.    lb. 

If  in  such  a  case  the  judge  goes  into  evidence 
and  decides  on  the  facts  against  the  defendant, 
that  decision  cannot  be  reviewed  on  fresh  evi- 
dence before  the  Supreme  Court.     lb. 

But  if  such  decision  appears  to  be  wrong,  the 
writ  will  go.     lb. 

But  a  prohibition  will  not  lie  after  a  judg- 
ment (of  a  Court  of  Petty  Sessions)  has  been 
satisfied.  Where  sums  awarded  in  a,  Petty 
Debts  Court  were  paid  into  court  under  protest, 
but  the  protest  was  afterwards  withdrawn  and 
the  money  paid  to  the  plaintiff: — Held,  that 
there  was  nothing  to  prohibit.  Ez  parte  Foster, 
11  S.C.R.  195. 

X)eJai/.]— A  prohibition  will  not  be  granted  if 
the  application  is  not  made  within  a  reasonable 
time.  Ex  parte  Foster,  11  S.C.R.  195;  Ex  parte 
Broughton,  Knox  189;  and  Ex  parte  M'Evoy,  2 
S.C.R.  N.S.  67. 

Statutoi-y  or  at  Common  Law.] — Where  an  ap- 
plication for  a  statutory  prohibition  (under  the 
Licensing  Act  25  Vict.  No.  14)  cannot  be  heard 
through  an  omission  by  the  applicant  to  -serve 
the  proper  parties  with  the  rule  nisi: — Held, 


that  such  omission  does  not  prevent  a  prohibi- 
tion at  Common  Law  being  moved  for.  Ex 
parte  Booth,  1  S.C.R.  22. 

To  District  Court  Judge.]— See  cases  supra 
and  under  District  Court. 

To  District  Court  Registrar.] — The  Court  will 
not  issue  a  ^ohibition  to  the  Registrar  of  the 
District  Court.  It  is  contrary  to  the  dignity  of 
the  Supreme  Court  to  issue  a  writ  of  this  high 
character  against  an  inferior  officer  of  an  inferior 
court.     Ex  parte  Martin,  1  N.S.W.  L.R.  345. 

To  Justices — To  Small  Debts  Court.] — A  pro- 
hibition against  proceedings  in  a  Small  Debts 
Court  will  not  lie  under  the  Justices  Act.  Ex 
parte  M' Shane,  1  S.C.R.  N.S.  10. 

To  Justices — Point  not  Taken  before  Justices.] 
— Where  the  justices  had  no  jurisdiction  what- 
ever, a  prohibition  was  granted,  notwithstanding 
that  the  defendant  appeared  in  the  court  below, 
and  the  point  was  not  taken  until  the  motion 
for  the  prohibition.  Ex  parte  Clarke,  7  S.C.R. 
146. 

To  Justices —  Where  Case  Dismissed.  ] — A  pro- 
hibition will  not  be  granted  when  the  case 
before  the  justices  has  been  dismissed,  as  there 
is  then  nothing  to  prohibit.  Ex  parte  Schneider 
(No.  1),  11  S.C.R.  100. 

To  Justices — Where  Conviction  Amended.] — 
After  a  rule  nisi  imder  the  Colonial  Justices 
Act  (11  &  12  Vict.  c.  43)  has  been  obtained,  the 
justices  may  file  an  amended  order  or  convic- 
tion before  the  motion  to  make  the  rule  absolute. 
Ex  parte  Sigerson  (No.  1),  1  S.C.R.  30.  Ex 
parte  Pitt,  8  S.C.R.  8. 

To  Bishop  for  Inhibiting  Priest.]  —  T.,  a 
priest  of  the  Church  of  England,  was  in 
1850  licensed  by  the  Bishop  of  N.  to  the 
incumbency  of  St.  Paul's,  West  Maitland. 
In  1866,  at  a  synod  of  the  diocese  of  N., 
the  constitutions  for  the  good  government  of 
the  United  Church  of  England  and  Ireland 
were  adopted.  In  1870  at  another  synod  pro- 
vision was  made  for  a  declaration  of  submission 
to  the  synods  of  the  Church  and  the  before- 
mentioned  constitutions,  T.  made  this  declara- 
tion in  the  presence  of  the  Bishop  of  N.  By 
the  18th  and  19th  constitutions  provision  was 
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made  for  the  establishment  of  a  tribunal  for  the 
trial  of  offences  by  clergymen,  with  a  proviso 
that  until  such  tribunal  was  established  the 
powers  of  the  Bisbop  should  remain  unaffected. 
As  a,  fact  no  such  tribunal  had  at  this  time  been 
established. 

In  1873  the  Bishop,  having  heard  some 
scandalovis  reports  about  T.,  on  his  applying 
for  leave  of  absence  for  twelve  months,  advised 
him  to  remain  in  England.  T.  thereupon  agreed 
to  resign  on  the  Bishop  obtaining  from  him  the 
signatures  requisite  to  the  latter's  testimonial, 
but  afterwards  withdrew  his  application  for 
leave  of  absence,  and  continued  to  act  as  a 
clergyman.  The  Bishop  of  N.  thereupon  on 
19th  February  1874,  inhibited  T.  from  the 
exercise  of  his  functions  in  the  diocese  of  N., 
until  he  had  disproved  the  reports,  in  reply 
to  which  T.  disputed  the  Bishop's  authority 
to  interfere  until  cause  shown  before  a  competent 
tribunal.  On  26th  February  1874  the  Bishop 
cited  T.  to  appear  before  him  to  show  cause  why 
his  license  should  not  be  cancelled.  T.  by 
counsel  formally  protested  against  the  jurisdic- 
tion of  the  Bishop  but  did  not  otherwise  appear. 
As  the  result  of  the  inquiry  on  the  4th  of  March 
1874  the  license  was  cancelled  and  revoked. 

T.  moved  and  obtained  a  rule  nisi  for  a  prohi- 
bition on  the  ground: — (1)  That  the  Bishop  has 
no  power  to  inhibit ;  (2)  That  his  assumption 
of  that  power  was  the  violation  of  a  compact 
by  which  it  was  agreed  that  T.  should  only  be 
required  to  resign  when  so  required  by  a  sentence 
of  a  tribunal  established  under  a  certain  compact 
known  as  the  constitution  for  the  management 
and  good  government  of  the  Church  of  England. 
(3)  That  the  refusal  of  the  Bishop  to  allow  the 
applicant  to  be  represented  by  counsel  was 
against  the  principles  of  law  and  justice. 

Held  (per  Hargrave  and  Cheeke  JJ.,  Martin 
C.  J.,  dissentiente)  that  the  prohibition  should  go 
on  the  grounds: — (1)  That  no  colonial  Bishop 
possesses  any  coercive  authority  or  any  right  or 
power  arbitrarily  to  deprive  of  his  license  any 
clergyman  in  his  diocese,  or  to  suspend  him 
from  any  clerical  function  except  for  some  dis- 
tinct and  specific  offence  actually  committed  by 
such  clergyman  against  the  laws  of  the  Church 
of  England,  and  examined  and  tried  according 
to  law  before  a  competent  tribunal.  (2)  The 
oath  of  canonical  obedience  taken  by  all  clergy- 
men at  their  ordination  means  that  the  clergy- 


men will  obey  all  such  commands  as  the  Bishop 
by  law  is  authorised  to  impose,  and  that  a 
clergyman  can  give  no  consensual  promise  to 
obey  except  under  a  colonial  statute.  Held 
(per  Cheeke  J.)  that  the  prohibition  should  go, 
as  the  Bishop  had  issued  his  inhibition  without 
giving  T.  an  opportunity  of  showing  cause  against 
it.  Held  (per  Hargrave  and  Cheeke  JJ.)  the 
Bishop  might  have  proceeded  under  the  19th 
and  20th  sections,  of  the  Church  Temporalities 
Act,  and  called  up  T.  to  show  cause  why  his 
license  should  not  be  revoked.  Per  Martin  C.J. 
The  prohibition  ought  not  to  go.  (1)  The 
Bishop  of  N.  is  a  bishop,  and  T.  a  priest, 
of  the  Church  of  England,  and  the  diocese  of 
N.  is  a  diocese  within  that  Church.  (2)  That 
by  the  ecclesiastical  law  of  the  Church  of 
England  if  T.  is  not  within  the  provisions  of 
8  Will.  IV.  No.  5,  the  Bishop  has  no  power  to 
revoke  his  license  summarily  and  without  cause. 
(3)  That  he  is  not  within  the  provisions  of  that 
Act  because  it  applied  to  members  of  the  United 
Church  of  England  and  Ireland,  and  that 
Church  ceased  to  exist  in  the  year  1871.  (4)  If 
that  Act  does  apply  to  the  Church  of  England 
in  New  South  Wales  the  Bishop  acted  within 
its  provisions,  and  by  calling  as  he  did  on  T.  to 
show  cause  why  the  license  should  not  be 
revoked,  he  gave  him  full  opportunity  to  be 
heard  against  such  revocation.  (5)  That  the 
ground  on  which  such  revocation  was  based  was 
a  good  and  substantial  ground,  namely,  the  dis- 
obedience of  the  inhibition,  and  of  the  sufficiency 
of  such  ground  the  Bishop  was  the  sole  and 
final  judge  (as  decided  in  Rev.  G.  King's  case). 
(6)  That  a  writ  of  prohibition  would  not  lie 
except  to  a  Court  or  a  pretended  Court,  and 
that  the  revocation  by  the  Bishop  of  T.'s 
license  was  not  a  judicial  act,  but  a  private  and 
personal  exercise  of  his  authority.  Ex  parti 
Thackeray  (No.  1),  13  S.C.R.  1.      ■ 

On  an  application  for  a  rule  nisi  for  a  prohibi- 
tion to  restrain  the  Bishop  of  N.  from  proceed- 
ing with  an  inquiry  into  certain  charges  of 
alleged  misconduct  against  the  applicant,  a 
priest  in  holy  orders  of  the  Church  of  England, 
with  the  view  of  the  revocation  of  his  license : 
Held  (per  Martin  C.J.  and  Faucett  J ;  Har- 
grave J.  dissentiente),  that  the  Bishop  had  the 
power  personally  of  revoking  a  clergyman's 
license  on  cause  shown.  Ux  parte  Thackeray 
(No.  2).  13  S.C.R.  250. 
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(6)  Hearing,  order,  and  appeal. 

Review  of  Justices'  Conclusion  on  Questions  of 
Fact.] — The  principles  on  which  the  Court  will 
act  in  considering  a  motion  for  a  prohibition,  on 
the  ground  that  a  conviction  by  justices  was 
against  the  weight  of  evidence,  are  the  same  as 
apply  on  a  motion  for  a  new  trial  in  a  civil 
action.  A  conclusion  by  justices  on  questions 
of  fact  is  to  be  looked  at  in  the  same  light  as  a 
verdict  of  a  jury ;  and,  unless  the  Court  sees, 
clearly  and  unmistakably,  that  they  were  in 
error,  it  will  not  interfere,  even  though  it  may 
think  that  the  preponderance  of  testimony  is 
against  their  conclusion.  Ex  parte  Godfrey 
(Wilk.  4th  ed.  749)  followed.  Ex  parte 
Elliott,  2  N.S.W.  L.B.  97. 

Costs.] — In  granting  a  prohibition  the  Court 
will  not  give  costs  against  justices,  although 
evidence  has  been  wrongly  rejected,  unless 
there  is  a  clear  case  of  misconduct.  Ex  parte 
Tranter,  7  S.C.R.  213.  See  Kindlier  v.  Coioper, 
2  S.C.R.  142. 

Where  the  objection  to  jurisdiction  was  not 
taken  before  the  magistrate,  the  prohibition 
was  granted  without  costs.  Ex  parte  Clarke 
7  S.C.R.  146. 

Order  for  Restitution  on  Prohibition.] — P.,  on 
being  arrested  by  virtue  of  an  order  of  justices 
which  was  afterwards  held  to  be  bad,  for  not 
specifying  the  amount  unpaid  under  a  previous 
order,  and  being  desirous  to  leave  the  colony, 
paid  the  amount  under  protest  into  the  hands 
of  the  police  clerk,  in  order  to  avoid  compul- 
sory proceedings.  The  police  clerk  took  no 
notice  of  the  protest,  but  paid  the  money  abso- 
lutely to  the  party  entitled  to  receive  it.  A 
judge  in  chambers  having  a  rule  absolute  for  a 
prohibition  refused  to  make  an  order  ancillary 
to  such  rule  to  enable  P.  to  recover  back  the 
money  which  he  had  unnecessarily  paid,  and 
the  proper  parties  had  innocently  received.  Ex 
parte  Potter,  1  S.C.R.  61. 

Appeal  from  Single  Judge  reftising  Prohibi- 
tion.]— An  appeal  lies  to  the  Full  Court.  Ex 
parte  Marx,  7  S.C.R.  344. 

III.  Practice  aot)  Procedure— 5fee  Prac- 
tice (MjoTioNS  IN  Chambers  and  Bbporb  the 
Full  Court). 


MANSLAUGHTER— See  Criminal  Law. 


MARINE  BOARD— £"66  Shipping. 


MARINE  INSURANCE— 5'ee  Insurance. 


MARINER— S'ee  Shipping. 


MARKET  OVERT. 

Sale  by  a  Licensed  Auctioneer  in  Sydney  is  not 
a  Sale  in.]—Boggs  v.  Hickie,  2  S.C.R.  211.  See 
District  Court. 


MARKETS. 

Statutes.]— 2  Will.  IV.  No.  16. 
3  Vict.  No.  19. 
5  Vict.  No.  2. 


MARRIAGE. 

Statutes.]— 19  Vict.  No.  30. 

39  Vict.  No.   20  (Deceased  Wife's 
Sister). 

Who  may  Celebrate.] — B.,  a  clerk  in  holy 
orders,  applied  to  be  registered  under  19  Vict. 
No.  34,  see.  11,  as  a  minister  for  celebrating 
marriages.  The  Registrar-General  refused  so 
to  register  him.  On  an  application  for  a  man- 
damus by  B.  against  the  Registrar-General,  it 
appeared  that  B.  was  in  the  custom  of  holding 
religious  services  in  certain  buildings  (generally 
used  for  other  purposes)  in  Sydney,  and  that 
the  attendants  thereat  numbered  from  six  to 
seventy.  It  also  appeared  that  B.  at  times 
administered  the  Sacrament  of  the  Lord's 
Supper,  and  that  he  was  in  the  habit  of  cele- 
brating very  many  marriages;— Held,  that  the 
assemblages  described  did  not  together  consti- 
tute a,  bond  fide  congregation,  and  that  it  had 
not  been  shown  that  B.  was  ' '  a  minister  of 
religion  ordinarily  officiating  as  such,"  and, 
therefore,  that  the  Registrar-General  was  jus- 
tified in  refusing  to  register  B.,  and  that  it  was 
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the  duty  of  the  Regiatrar-General  to  inquire 
into  the  truth  of  the  statements  set  forth  in  the 
requisition.     Ex  parte.  Bailey,  11  S.C.R.  149. 

Breach  of  Promise  of.]— An  action  will  not  lie 
against  executor  for  a  breach  by  the  testator 
in  his  lifetime  of  a  promise  to  marry  the  plain- 
tiff. Per  Martin  C.J.  and  Faucett  J. ;  Windeyer 
J.  dissentiente).  O'Brien  v.  Joplin,  i  N.S.W. 
L.R.  14. 

Evidence— Marriage-— On  Trial  for  Bigamy.] 

— See  Ceiminal  Law. 

Dissolution  of.]— See  Husband  and  Wife. 


MARRIAGE  SETTLEMENT. 

Agreement  for.]— Hogan  v.  ffogan,  8  S.C-R. 
Eq.  96.    /See  Contract,  col.  108. 


MARRIED  WOMEN'S  PROPERTY. 
Statute.]— i2  Vict.  No.  11. 


MARRIED  WOMEN'S  REVERSIONARY 
INTERESTS. 

Statute.]— 39  Vict.  No.  25.    ' 


MASTER  AND  SERVANT. 

I.  Common  Law. 

{a)  Contract  of  Hiring. 

(6)  Liability    of    Master    for    Acts    of 
Servant. 

(c)  Rights  of  Master  against  third  Persons. 

(d)  Dismissal, 

II.  Statute  Law. 

(a)  Masters  and  Servants  Act  (20  Vict. 
No.  28). 

(J)  Contractors'  Debts  Act  (42  Vict.  No. 
22). 

(c)  Agreemenis  Validating  Act  (39  Vict. 

No.  29). 

(d)  Seamen— See  Shipping. 

(e)  Apprentices — See  Apprektices. 


I.  At  Common  Law. 

(a)  Contract  of  Hiring. 

Contract — Personal  Service.] — In  an  action  for 
dismissal  of  the  plaintiff  from  his  employment 
before  the  expiration  of  a  year,  the  period  for 
which  he  alleged  the  defendant  engaged  his 
services,  the  declaration  was  supported  by  the 
following  document,  signed  by  the  defendant 
and  addressed  to  the  plaintiff: — "I  hereby  give 
you  the  appointment  as  commander  of  the  s.s. 
Wonga  Wonga,  and  agree  to  allow  you  for  such 
service  a  salary  of  £500  per  annum,  to  be  paid 
either  monthly  or  in  any  other  manner  you 
desire  it.  Term  of  service  to  continue  so  long 
as  it  is  agreeable  to  both  parties."  Held, 
(Hargrave  J.,  dissentiente),  that  this  was  an 
agreement  for  a  year  certain.  The  meaning  of 
the  words  "per  annum"  and  "term  of  service" 
in  the  said  agreement  discussed.  Beal  v.  Hall, 
9  S.C.R.  285. 

Hiri?tg  for  a  Year — Service  ajter  a  Year — 
Notice.] — Where  »  document  appointing  the 
plaintiff  agent  for  the  defendant  contained 
the  following  passage  :—"  Remuneration 
allowed  by  the  company  is  a  nominal  salary 
of  one  shilling  per  annum,  payable  in 
advance,  and  commission  as  dealt  with 
in  separate  ciroulaj."  Held,  that  this 
constituted  an  employment  from  year  to  year, 
and  that  if  the  service  extended  over  the  first 
year,  notice  of  its  termination  must  expire  at  the 
end  of  a  succeeding  year.  Macken'de  v.  Union 
Fire  and  Marine  Iiisurance  Company  of  New 
Zealand,  1  N.S.W.  L.R.  103. 

Hiring  for  a  Year — Special  Agreement, — 
Manager  of  a  Bank — Notice.] — Plaintiff  was 
appointed  by  resolution  of  the  directors,  passed 
6th  May,  manager  of  the  defendant  company  at 
a  salary  of  £750  per  annum  for  the  first  twelve 
months,  to  commence  from  1st  April  last,  with 
the  understanding  that  progressive  yearly 
increases  thereafter  would  be  considered  as  the 
bank  grew  in  strength.  The  company  was  not 
formed  until  6th  May.  He  was  dismissed  in 
October,  his  salary  being  paid  up  to  31st 
December.  Plaintiff  then  brought  the  action  on 
the  contract  for  hiring,  and  on  a  hiring  for  a 
year  from  1st  April.  Defendants  paid  into 
court  a  sum  of  money  which  with  the  amount 
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previously  received  by  the  plaintiff  would 
amount  to  £750,  the  first  year's  salary.  The 
plaintiffwas  nonsuited: — Held,  that  the  nonsuit 
was  right.  The  hiring  was  for  a  year  only  from 
1st  April ;  and  under  the  agreement  no  notice  of 
its  termination  was  required.  Cook  v.  The 
Sydney  and  County  Bank,  3N.S.W.  L.B.  273. 


(6)  Liability  oj  Master  for  Acta  of  Servant. 

Personal  Negligence  of  Servant.'] — Declaration. 
1.  That  the  defendant,  an  iimkeeper,  with 
negligence  and  without  due  precaution,  left  a 
loaded  pistol  in  an  unprotected  position ;  and 
that  his  servant  obtained  it,  and  with  it  care- 
lessly shot  the  plaintiff,  one  of  the  defendant's 
guests.  2.  That  the  defendant  carelessly  and 
negligently  left  the  pistol  in  an  accessible  and 
unprotected  place  in  his  house,  and  that  it  was 
taken  thence  by  a  member  of  the  deffendant's 
family,  a  young  and  inexperienced  person,  who 
handled  the  weapon  in  so  careless  and  improper 
a  manner,  that  he  thereby  shot  the  plaintiff. 
Plea,  to  both  counts,  that  the  plaintiff  was  in  the 
defendant's  house  by  his  permission  only,  with- 
out reward  or  payment.  Cross-demurrers  : — 
Held,  that  the  counts  of  declaration  were  good, 
and  plea  bad  ;  and  judgment  for  plaintiff. 

The  third  count  stated  that  the  defendant, 
by  himself  and  his  servants,  so  carelessly, 
negligently,  and  improperly  placed  and  handled 
a  loaded  pistol,  that  it  thereby  exploded  and 
injured  the  plaintiff.  Plea,  that  the  acts  com- 
plained of  were  those  of  the  servant.  Held, 
on  demurrer,  that  the  acts  complained  of  were 
those  of  the  servant,  and,  therefore,  that  there 
was  no  personal  negligence  or  breach  of  duty  on 
the  part  of  the  defendant.  Hughes  v.  Hughes, 
1  S.C.R.  208. 

Arrest  by  Manager  of  Shop.} — The  plaintiff 
was  falsely  charged  by  D. ,  the  manager  of  the 
defendant's  drapery  shop  at  Y.,  with  having 
stolen  some  flannel  out  of  the  shop.  The  plain- 
tiff then  showed  D.  the  flannel,  and  he  made 
no  answer.  D.  then  arrested  the  plaintiff. 
The  defendant  lived  at  H.,  two  hundred  miles 
from  Y. ,  where  he  owned  and  personally  super- 
intended another  drapery  shop,  leaving  to  D. 
the  entire  management  of  his  shop  at  Y.,  and 
only  visiting  Y.  at  intervals  of  six  mouths.     On 


an  action  for  the  false  imprisonment: — Held, 
that  on  these  facts  the  defendant  was  not  liable 
for  the  acts  of  his  manager.  Where  the  arrest 
is  for  the  punishment  of  the  theft,  and  not 
for  the  recovery  of  the  goods,  the  master  is  not 
liable.    Hanlon  v.  Manson,  2  N.S.W.  L.E.  291. 

ConiTnon  Employment — Negligence  of  Mate — 
Shipoivner  not  Liable.] — The  plaintiff  was  a 
lumper,  engaged  in  unloading  the  defendants' 
ship.  The  mate  had  sole  charge  of  the  unloading, 
and  the  ship's  ropes  were  supplied  by  him  to  the 
lumpers.  One  of  these  ropes  was  rotten,  and 
broke,  and  the  plaintiff,  who  was  not  guilty  of 
contributory  negligence,  was  injured :— Held 
(per  Martin  C.J.  and  Innes  J.),  that  the  mate 
did  not  represent  the  owners  in  such  a  way  as  to 
take  him  out  of  the  category  of  a  fellow-servant 
of  the  plaintiff,  so  as  to  make  the  owners  liable. 
Semhle,  that  an  employer  may  put  a  servant  in  a 
position  so  completely  to  represent  him  that  he 
may  make  himself  liable  for  an  injury  by  that 
servant  to  a  fellow-servant.  Wilson  v.  Merry 
(L.R.  1  H.L.,  Sc.  326),  Gallagher  v.  Piper  (16 
C.B.  N.S.  669;  33  L.J.,  CP.  329),  considered. 
Sanderson  v.  Smith,  3  N.S.W.  L.R.  31. 

(c)  nights  of  Master  against  Third  Person. 

Seduction.] — In  an  action  by  a  father  for  the 
seduction  of  his  daughter,  the  detention  by  the 
defendant  of  the  girl  from  her  father's  service, 
by  the  act  of  connection,  and  taking  and  keeping 
her  for  the  purpose  of  connection  away  from  her 
father's  service,  is  a  sufficient  causing  of  a  loss 
of  service  to  the  plaintiff  to  sustain  the  action. 
Potter  V.  Linden,  6  S.C.R.  351. 

Sedtiction — Province  of  Jury.] — In  an  action 
for  seducing  the  plaintiff's  daughter,  it  appeared 
that  the  defendant  had  debauched  the  plain- 
tiff's daughter,  and  that  she  was  delivered  of  a 
child,  but  there  was  evidence  that  according 
to  the  dates,  the  defendant  was  not  the  father 
of  the  child.  At  the  time  of  the  connection 
with  the  defendant  the  plaintiff's  daughter  was 
absent  from  her  father's  house  by  his  leave ; 
there  was  no  other  evidence  of  loss  of  service. 
The  jury  were  directed  that  if  they  thought 
that  the  child  was  the  defendant's  there  was 
clearly  a  loss  of  service;  and  although  they 
thought  the  child  was  not  the  defendant's,  still. 
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if  he  had  detained  the  girl  from,  or  hindered  her 
in  the  discharge  of  her  duty  as  a  servant,  that 
amounted  to  a  loss  of  service,  but  he  declined  to 
tell  the  jury  that  the  loss  of  service  had 
been  proved.  The  jury  having  found  a  verdict 
for  the  defendant,  the  Court  refused  to  grant  a, 
new  trial.  To  sustain  the  action  there  must  be 
evidence  of  actual  service  or  of  the  existence  of 
relation  of  master  and  servant.  Haddon  v. 
AitUn,  8  S.C.R.  75. 


(d)  Dismissal. 

Public  Officer  under  the  Government  of  the 
Colony  —Curator  of  Museum.] — K. ,  the  curator  of 
the  Australian  Museum,  was  appointed  to  that 
office  by  a  resolution  of  the  trustees.  His  salary 
was  paid  by  the  trustees  out  of  a  sum  of  money 
voted  for  that  purpose  by  Parliament.  For 
alleged  misconduct  the  curator  was  dismissed 
by  the  trustees,  and  ejected  from  his  rooms  by 
the  defendant  (a  trustee): — Held,  that  sec.  7  of 
the  Museum  Act  (17  Vict.  No.  2)  was  not 
repealed  by  sec.  9  of  the  Constitution  Act  (22 
Vict.  No.  12).  Under  sec.  7,  the  trustees  had 
full  power  to  appoint  all  officers  and  servants 
of  the  museum.  Per  Hargrave  J. — that  K.  was 
a  "public  officer  under  the  Government  of  the 
colony  "  within  the  meaning  of  sec.  37  of  the 
Constitution  Act ;  and  that  as  K.  was  not 
appointed  by  the  trustees  alone,  they  could  not 
dismiss  him  from  his  office  of  curator.  Per 
Faucett  J. — that  K,  was  appointed  by  the 
trustees  of  the  museum  under  and  within  the 
powers  conferred  upon  them  by  the  Museum 
Act ;  and  that  as  the  trustees  had  the  power  to 
appoint,  and  did  appoint  K.  to  the  office  of 
curator,  they  had  also  the  power  to  dismiss ; 
and  also  that  K.'s  conduct  justified  his  dismissal. 
Krefft  V.  BUI,  13  S.C.R.  280. 

Of  Mining  Engineer — Pleading.'] — In  an  action 
for  breach  of  an  agreement  between  the  defen- 
dant the  manager  of  a  mining  company,  and 
the  plaintiff  an  engineer,  by  which  it  was 
provided  that  the  manager  should  be  at  liberty 
to  cancel  the  said  agreement  in  case  he  should 
be  of  opinion  that  any  unnecessary  delay  was 
taking  place  in  the  carrying  through  or  com- 
pleting the  work,  the  defendant  pleaded  in 
justification,  first,  that  there  was— and,  secondly, 
that  he  was  bond  fide  of  opinion  that  there  was 


— such  unnecessary  delay  on  the  part  of  the 
plaintiff; — Held,  that  the  judge  presiding  at 
the  trial  was  right  in  refusing  to  direct  the  jury 
that  the  defendant  might  avail  himself  of  any 
ground  of  dismissal  not  alleged  in  the  pleas, 
though  the  evidence  showed  such  ground  to 
have  existed,  and  whether  it  was  known  to  the 
defendant  at  the  time  of  the  dismissal  or  not. 
Haughey  v.  Deane,  10  S.C.R.  264. 


II.  Statute  Law. 
(a)  Masters  and  Servants  Act  (20  Vict.  No.  28). 

Sec.  1  —  Collier.] — A  collier  is  a  servant 
within  the  meaning  of  the  interpretation  clause 
(sec.  1)  of  the  Masters  and  Servants  Act  (20 
Vict.  No.  28).   S.  v.  Merewether,  1  S.C.R.  260. 

See.  1 — Storekeepers'  Assistant.] — A.  entered 
into  the  employment  of  a  country  storekeeper 
under  the  following  agreement  of  service  : — "  I 
hereby  engage  myself  as  an  assistant  in  your 
employment  as  superintendent  of  the  drapery 
portion  of  your  business  at  the  rate  of  £3  per 
week  and  board": — Held,  that  A.  was  not  a 
servant  within  the  Masters  and  Servants  Act 
(20  Vict  No.  28).  Ex  parte  Evennett  (Wilk. 
Mag.  4th  ed.  789)  followed.  Ex  parte  Pyne,  1 
S.C.R.  N.S.  14. 

Sec.  2 — Imprisonment  under — No  Advance  of 
Wages.]— A  servant  was  charged  under  .sec.  2 
on  an  information  before  justices,  with  having 
xmlawfully  absconded  from  the  hired  service  of 
his  master,  without  reasonable  cause,  before  the 
expiration  of  the  term  of  his  agreement.  A 
warrant  was  issued,  he  was  arrested,  convicted, 
and  sentenced  by  the  magistrates  to  two  months' 
imprisonment : — Held,  on  motion  for  prohibi- 
tion, that  the  justices  had  no  power  to  mflict 
sentence  of  imprisonment  under  sec.  2,  and 
that,  as  no  evidence  of  an  advance  of  wages 
by  the  master  was  before  them,  the  case  did 
not  come  within  sec.  3,  under  which  the 
imprisonment  would  have  been  authorised.  Ex 
parte  Monson,  5  S.C.R.  256. 

Sec.  2 — Absconding — Malicious  Prosecution.] 
—Arnold  v.  Johnson,  S.M.H.  23rd  Sept.  1876, 
supra  col.  543. 
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Sec.  4 — Wilful  Loss.] — Evidence  of  loss  unex- 
plained by  the  servant  is  (semble)  sufficient  to 
prove  "  wilful  loss"  within  the  meaning  of  sec. 
4  of  20  Vict.  No.  28.  Ez  parte  Schneider  (No. 
1),  11  S.C.R.  100. 

Sec.  5 — Order — "In  Default,  Levy  and  Dis- 
tress."}— An  order,  made  under  see.  5  of  the 
Masters  and  Servants  (20  Vict.  No.  28)  re- 
quired the  defendant  to  pay  certain  money  to 
the  complainant — in  default,  levy  and  distress  : 
— Held,  that  the  order  was  good ;  the  words 
"  in  default  levy  and  distress"  are  surplusage. 
Ex  parte  Rothery  (Supreme  Court,  21st  Decem- 
ber 1871),  and  Ex  parte  Dungar  (Supreme 
Court,  17th  March  1871)  distinguished.  Ex 
parte  Schneider  (No.  2),  11  S.C.R.  101. 

Sec.  5 — Order — Power  to  Amend.] — An  order 
under  section  5  of  the  Masters  and  Servants 
Act  (20  "Vict.  No.  28),  that  the  defendant  should 
pay  certain  money  for  wages  and  costs,  "  to  be 
recovered  by  levy  and  distress;  in  default  of 
sufficient  distress,  three  months'imprisonment," 
is  bad.  Justices  have  no  power  to  amend  an 
order  finally  drawn  up.  Ex  parte  Williams, 
S.M.H.  25th  March  1876. 

Sec.  6 — Order  against  Agent  of  Master — War- 
rant against  Goods  of  Master — Right  of  Master 
to  be  Heard — Amendment  of  Order.] — At  the 
hearing  of  a,  complaint  under  sec.  6  of  the 
Masters  and  Servants  Act  of  1857  (20  Vict.  No. 
28),  by  a  servant  against  the  agents  of  his 
masters,  D.  and  K. ,  the  justices  refused  to  hear 
D.  and  K. ,  and  made  an  order  that  the  defen- 
dant, "as  such  agent,  forthwith  pay  the  com- 
plainant the  wages  he  claimed,  with  costs,  or 
give  an  order  on  D.  and  K.  for  the  said  sums." 
The  order  further  commanded  that  in  default 
the  sums  should  "  be  levied  by  distress  and  sale 
of  the  goods  and  chattels  of  D.  and  K. "  And 
the  warrant  was  issued  accordingly  : — Held, 
that  the  justices  were  right  in  making  the 
first  part  of  the  order  against  the  defen- 
dant without  hearing  D.  and  K.  But  held, 
also,  that  they  were  wrong  in  ordering  the 
issue  of  a  warrant  against  the  goods  of  D. 
and  K.  without  having  first  heard  them. 
Semble,  if  an  agent  give  a  draft  on  his  master, 
and  the  latter  does  not  accept  it,  the  servant  is 
without  remedy.    The  order  was  amended  by 


striking  out  the  part  relating  to  the  warrant  of 
distress,  and  a  prohibition  went  against  the 
warrant.    Ex  parte  Duxberry,  2  S.C.R.230. 

Damage  for  Wrongful  Dismissal.]— Justices 
have  no  power  under  the  Masters  and  Servants 
Act  (20  Vict.  No.  28)  to  award  damages  against 
a  master  for  a  wrongful  dismissal  of  his  servant. 
Ex  parte  Gorton,  S.M.H.  27th  May  1881. 

(6)  Contractors'  Debts  Act  (42  Vict.  No.  22). 

Sec.  13— Liability  of  Contractor  for  Wages  of 
Worhmen  employed  by  Sub-contractor.]— M.  & 
Co.,  the  applicants  for  a  prohibition,  were  con- 
tractors for  Government  works,  0.  being  their 
sub-contractor  for  part  of  the  works.  The 
respondent,  a,  workman  employed  by  O.,  sued 
M.  &  Co.  in  a  Petty  Debts  Court  under  sec.  13  of 
the  Contractors  Debts  Act  for  wages  due  to  him 
as  such  workman.  The  justices  made  an  order  for 
the  payment  of  the  wages  and  granted  a  certifi- 
cate in  the  form  of  Schedule  I.  of  the  Act.  On 
motion  for  a  prohibition  on  the  grounds— 
1.  That  the  proceedings  were  improperly  laid 
against  M.  &  Co.  instead  of  against  0.;  2.  That 
there  was  no  evidence  that  any  money  was  due 
by  M.  &  Co.  to  0.  on  the  contract :— Held,  that 
by  sec.  13  the  contractors  M.  &  Co.  were  liable  to 
proceedings  at  the  suit  of  a  workman  employed 
by  the  sub-contractor  O.  as  if  they  had  em- 
ployed him  directly,  and  the  rule  nisi  for  a  pro- 
hibition was  discharged.  Ex  parte  Monie,  4 
N.S.W.  L.R.  138. 

(c)  Agreements  Validating  Act  (39  "Vict.  No.  29). 

{d)  Seamen— See  Shipping. 

(e)  Apprentices-See  Appbentices. 


MATRIMONIAL   CAUSES. 
See  Husband  and  Wife. 


MEDICAL  PRACTITIONERS. 

'.ration). 


Statutes.]— 19  "Vict.  No.  17  (i?e 

1  Vict.  No.   3^ 

2  Vict.  No.  22  V {Witnesses). 
9  Vict.  No.  12  f 
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MERCHANT  SHIPPING-5'ee  Shipping. 


MESNE  PROCESS-S-ee  Arkbst. 


METROPOLITAN     MAGISTRATES  -  See 
Justices  of  Peace. 


MILITARY  DEFENCE  LANDS. 
StatuUs-Y—i  Vict.  No.  2. 
18  Vict.  No.  10. 


MILITARY  AND  NAVAL  FORCES. 
-Stateie.]— 34  Vict.  No.  19. 


MINING. 

I.  Rights  at    Common    Law — See.  Ckown 
Lands. 

II.  Rights  and  Proceedings  under  25  Vict. 
No.  4  (Goldfitlds  Act  of  1861)  (Re- 
pealed). 

(a)  Sights  of  Miners. 

(J)  Procedure  under  the  Act. 

III.  Rights  and  Proceedings  under  30  Vict. 

No.   8  (Goldjields  Act  of  1866)     (Re- 
pealed). 

(a)  Rights  of  Miners. 

(h)  Procedure  under  the  Act. 

IV.  Rights  and  Proceedings  under  37  Vict. 

No.  13  (Mining  Act  o/1874). 

(a )  Rights  of  Miners. 

(h)  Procedure  under  the  Act. 

V.  Rights  AND  Proceedings  under  24  Vict. 
No.  21  AND  34  Vict.  No.  16  (Mining 
Partnership  Acts). 


VI.  Mineral   Conditional  Purchases- 
Crown  Lands. 


-See 


VII.  Secretary  for  Mikes,  Mandamus  to— 
See  Mandamus  and  Prohibition. 


Statutes.]— i^Yict.  No.  4  (Uepealed.) 
soviet.  No.  S  (Repealed.) 
37  Vict.  No.  13(1874.) 
43  Vict.  No.  28  (1880.) 
46  Vict.  No.  7  (1882.) 
48  Viet.  No.  10(1884.) 
39  Viet.  No.  31  (Coal). 
24  Vict.  No.  21  \  (Mining Partner- 
34  Vict.  No.  16  J      ships  Acts.) 

I.  Rights  of  Crown  at  Common  Law. 
See  Cbown  Lands  I. 


II.  Rights  and  Proceedings  under  25  Vict. 
No.  4  (Repealed). 

(a)  Rights  of  Miners. 

Alien — Proclamation  limiting  Right  to  Mine.] 
— A  proclamation  prohibiting  any  Chinese  alien, 
holder  of  a  miner's  right,  from  mining  in  cer- 
tain speoiiied  portions  of  goldfields,  is  valid  and 
authorised  by  sec.  5  of  the  Goldfields  Act  of 
1861,  25  Vict.  No.  4.  And  any  such  alien 
holding  a  miner's  right  issued  before  the  date 
of  the  proclamation  is  liable  to  a  penalty,  under 
sec.  8  of  the  Act,  if  he  mines  for  gold  in  a  place 
named  in  such  proclamation  (per  Stephen  C.J., 
and  Milford  J. ;  VfiseS.  dissentiente.)  Ex  parte 
Ah  Tchin,  3  S.C.R.  226. 


(b)  Procedure  under  the  Act. 

Qualification  of  Chairman.] — By  the  Gold- 
fields  Act  (25  Vict.  No.  4)  sec.  30— "A  Court 
of  Appeal  shall  be  established  and  shall  consist 
of  a  chairman  and  two  other  persons  who  have 
held  miners'  rights  for  six  months:" — Held, 
that  the  chairman  must  have  so  held  a  miner's 
right.     Ex  parte  Harrison,  1  S.C.R.  256. 

Appeal.]— A.n  appeal  was  made  from  the  deci- 
sion of  a  gold  commissioner  to  the  Court  of 
Appeal,  not  legally  constituted  by  reason  of  the 
chairman  not  holding  a  miner's  right  for  six 
months  as  required  by  sec.  30  of  the  Goldfields 
Act  (25  Vict.  No.  4).  The  appeal  was  dismissed. 
The  Supreme  Court  granted  a,  prohibition 
against  all  proceedings  by  the  Court  of  Appeal 
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in  reference  to  the  decision  appealed    from. 
Ex  parte,  Bomulph,  1  S.C.R.  326. 

Order  by  Commissioner — Disobedience  not 
Punishable  by  Fine.]  Disobedience  of  an  order 
made  by  a  justice,  being  a  gold  commissioner 
under  sec.  32  of  the  Goldfields  Act  (25  Vict. 
No.  4),  relating  to  the  mode  of  working  any 
claim  or  the  due  division  thereof,  is  not  punish- 
able by  fine.     Ez  parte  Chambers,  2  S.C.R.  206. 

Repealed  Statute — Bight  of  Action  on  Judg- 
ment.] —By  the  Goldfields  Act  (25  Vict.  No.  4) 
any  order  of  any  Court  of  Appeal  for  pay- 
ment of  damages  for  encroaching  on  a  claim 
might  be  enforced  by  distress  and  sale.  This 
Act  was  repealed  on  15th  Janiiary  1867.  De- 
claration on  order  made  on  December  1866, 
under  25  Vict.  No.  4  by  a  Court  of  Appeal,  for 
the  payment  of  £89  by  defendant  to  plaintiff,  for 
encroaching  on  plaintiffs  claim,  after  statmg 
that  the  defendants  were  by  the  said  Court  of 
Appeal  adjudged  and  ordered  to  pay  the  said 
money  to  the  plaintiff,  and  that  the  said  order 
was  still  unsatisfied,  averred,  that  the  said 
cause  of  action  arose  within  the  jurisdiction  of 
the  said  Court  of  Appeal : — Held,  on  demurrer, 
that  the  plaintiff,  having  by  the  repeal  of  the 
25  Vict.  No.  4  been  deprived  of  the  remedy 
prescribed  by  Statute,  had  no  other  remedy 
except  by  action,  and  that  the  action  would  lie. 
Foster  v.  Hayes,  7  S.C.R.  4. 


III.  Rights  and  Proceedihgs  under  30  Vict. 
No.  8  [liepealed). 

(a)  Rights  of  Miners. 

Claim  cannot  be  Pegged  Out  by  an  Agent — 
Regulations.] — No.  7  of  the  Regulations  of  24th 
September  1869,  made  in  pursuance  of  the  Gold- 
fields  Act  of  1866  (30  Vict.  No.  8),  provided 
that  "  the  mode  of  taking  possession  of  a  claim 
shall  be  by  defining  the  boundaries  thereof  by 
sinking  substantial  pegs  at  each  corner  of  such 
claim: — Held,  (1)  That  possession  of  a  claim 
must  be  taken,  and  the  boundaries  defined  per- 
sonally by  the  intending  owners  ;  it  cannot  be 
done  by  an  agent.  And  held,  (2)  That  the 
amalgamation  of  several  claims,  under  Regula- 


tion No.  14,  does  not  constitute  a  partnership  in 
respect  of  such  claims ;  it  only  enables  separate 
owners  to  work  together  and  mingle  their  pro- 
duce. And  held,  (3)  That  a  miner  must  be  the 
holder  or  possessor  of  a  claim  before  he  can 
amalgamate  it  with  claims  of  others.  And  held, 
(4)  For  the  above  reasons,  that  one  member  of 
an  amalgamated  claim  cannot  act  for  the  rest  in 
pegging  out  such  claim.  Ex  parte  M'Innes,  9 
S.C.R.  28. 

Forfeiture  of  Lease.]— C,  under  the  Goldfields 
Act  of  1866,  leased  a  certain  claim  from  the 
Crown,  but  did  not  comply  with  the  regulations 
of  the  14th  February  1870.  S.  and  others, 
deeming  the  lease  thereby  forfeited,  entered 
upon  the  said  claim.  In  an  action  of  trespass 
against  them  by  C. : — Held,  on  demurrer,  that 
the  non-compliance  with  the  regulations  did 
not  ipso  facto  work  a  forfeiture,  but  that  some 
act  of  the  Crown,  evidencing  its  intention  of 
having  exercised  the  right  to  forfeit,  was  neces- 
sary.    Chappel  V.  Samper,  11  S.C.R.  138. 

Application  for  Lease — Subsequent  Procla- 
mation of  Ooldfeld.]—0n  19th  February  1872 
B.  and  I/.,  each  the  holder  of  a  "miner's  right," 
pegged  out,  and  applied  for  under  sec.  7  of  the 
Goldfields  Act  of  1866,  a  lease  of  four  acres  of 
land  situate  on  the  Lombardy  Reef,  Solferino. 
The  application  was  received,  and  rent  was 
paid  in  accordance  with  the  Act.  On  the 
19th  April  1872,  the  Solferino  Goldfield  was 
proclaimed.  On  22nd  April,  R.  and  party, 
each  the  holder  of  a  miner's  right,  took  up  as 
a  "  claim  "  under  the  Goldfields  Act,  portion  of 
the  same  block  of  land.  Thereupon  cross-actions 
of  trespass  y,eie  commenced: — Held,  that  the 
power  given  by  sec.  7  of  the  Goldfields  Act  of 
1866  to  grant  leases  extended  over  all  Crown 
lands,  whether  within  a  proclaimed  goldfield  or 
not,  so  far  as  the  Crown  Lands  Acts  do  not 
prevent  it.  Held,  also,  that  the  person  who 
first  takes  up  auriferous  Crown  lands,  and 
applies  for  a  lease,  in  accordance  with  the  Act 
and  regulations,  acquires  a  right  which  cannot 
be  taken  away  by  the  place  being  subsequently 
proclaimed  as  a  goldfield.  Ex  parte  Woodward 
(13th  December  1871)  and  Ex  parte  Redman 
(June  1867)  commented  on  and  distinguished. 
Bacon  v.  Rebora,  12  S.C.R.  134  ;  Tornaghi  v. 
Bacon,  12  S.C.R.  144. 
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(6)  Procedure  muhr  the  Act. 

Costs— DiKpute  "regarding"  Partnership.} — 
In  a  proceeding  under  sec.  22  of  the  Goldfields 
Act  of  1866  (30  Vict.  No.  8)  justices  have  no 
power  to  award  costs.  Semble  (per  Stephen  C.J. 
and  Cheeke  J.;  Hargrave  J.  dissentiente),  that 
an  action  by  complainants,  holders  of  miners' 
rights,  and  engaged  with  the  defendants  in  a 
mining  partnership,  to  recover  money  for  work 
and  labour  on  the  land  of  the  company,  is  not  a 
proceeding  in  respect  of  a  dispute  "regarding" 
the  partnership  within  the  meaning  of  the 
section;  and  that  justices  have  no  jurisdiction 
to  hear  such  a  complaint.  Ex  parte  Mulhol- 
iand,  n  S.C.R.  310. 

Appeal  to  Petty  Sessions  Final] — The  21st 
section  of  the  Goldfields  Act  1866  constitutes 
two  or  more  justices  in  any  Court  of  Petty 
Sessions  assembled  a  Court  "to  entertain  any 
appeal  against  any  decision  made  by  any  justice 
or  justices  and  assessors  relating  to  any 
encroachment  or  trespass  under  the  Act,  &c. 
And  no  such  proceeding  shall  be  quashed  for 
want  of  form,  nor  be  removed  into  the  Supreme 
Court  by  certiorari  or  otherwise.''  Tlie  Petty 
Sessions  Court  of  Gulgong  had  dismissed  an 
appeal  under  the  21st  section: — Held,  that  the 
Supreme  Court  had  no  jurisdiction  to  vary  or 
upset  the  decision  of  that  Court,  being  an 
Appeal  Court  established  by  sec.  21.  Rule  nisi 
for  prohibition  was  discharged  with  costs.  Ex 
parte  Irwin,  10  S.C.R.  49. 

A  decision  under  sec.  21  of  the  Goldfields  Act 
lof  1866  of  a  Court  of  Petty  Sessions  is  final,  and 
may  be  pleaded  in  estoppel  or,  at  least,  in  bar. 
Wichrrnv.  Davidson,  11  S.C.R.  129. 


IV.  Rights  akd  Proceedings  under  37  Vict. 
No.  13. 

(a)  Rights  oj  Miners. 
Contract  by  Infant.]— A  contract  by  an  infant 
to  sell  and  transfer  his  share  in  a  mining  claim 
cannot  be  enforced.     Dillon  v.  Wood,  2  N.S.W. 
L.R.  298. 

Suit  by  Infant.]— An  infant  cannot  sue  in  u, 
Warden's  Court  except    by  his    next  friend. 


Where  no  provision  is  made  by  regulations  for 
the  appointment  of  a  next  friend,  such  appoint- 
ment may  be  made  by  the  Warden's  Court. 
Lucas  y.  Bourke,  3  N.S.W.  L.R.  215. 

Uncertificated  Insolvent.] — An  uncertificated 
insolvent  may  be  the  holder  of  a  miner's  right, 
and  may  take  up  a  claim  on  a  goldfield.  Bourke 
V.  iMcas,  3  N.S.W.  L.R.  217. 

Miner's  Right — Insolvency.]— -li  an  uncertifi- 
cated insolvent  obtains  a  miner's  right,  that 
document,  and  any  mining  claim  he  may 
acquire  under  it,  passes  to  his  official  assignee. 
Bourke  v.  Wright,  3  N.S.AV.  L.R.  145.  See 
Bourke  v.  Lucas,  infra  col.  569. 

Married  Wontan.] — A  married  woman  may 
be  registered  as  the  owner  of  a  share  in  a  min- 
ing claim,  though  regulation  124  forbids  females 
to  work  in  the  mine.  She  may  acquire  such 
share,  and  hold  it  to  her  separate  use.  Riie  v. 
Harris,  3  N.S.W.  L.R.  148. 


(t)  Procedure  under  the  Act. 

Forcibly  taking  Possession  —  Evidence.]  —  A 
rule  niii  for  a  prohibition  was  moved  against 
justices  who  had  fined  the  applicant  under  sec. 
129  of  the  Mining  Act  1874  (37  Vict.  No.  13), 
for  forcibly  taking  possession  of  a  claim.  The 
right  to  the  claim  had  been  in  dispute  between 
R.  and  the  applicant,  and  proceedings  were  in- 
stituted by  R.  in  the  Warden's  Court  to  deter- 
mine the  ownership.  The  Warden  decided  in 
favour  of  the  applicant.  .R.  thereupon  ap- 
pealed from  this  decision  to  the  District  Court 
judge,  who  reversed  the  decision  of  the  Warden 
and  granted  the  appeal.  In  pursuance  of  that 
decision  the  Warden  removed  the  applicant  from 
the  claim,  and  put  R.  in  possession.  The 
applicant  afterwards  ejected  R.  and  worked  the 
ground.  The  proceedings  in  question,  before 
justices,  were  then  taken  by  R.  against  the 
applicant.  At  the  trial  the  justices  refused  to 
receive  evidence  tendered  by  the  applicant  of 
the  written  judgment  of  the  Warden,  or  to  go 
into  the  merits  of  his  decision  : — Held,  that  the 
justices  were  right.  The  rule  was  refused.  Ex 
parte  Ward,  S.M.H.  16th  December  1876. 
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Special  Case.l — The  Supreme  Court  has  no 
jurisdiction  to  entertain  a  special  case  stated  by 
the  Warden  under  sec.  79  of  the  Mining  Act 
(37  Vict.  No.  13),  where  the  Warden  has  not 
suspended  his  judgment,  but  has  made  an 
order  in  the  suit.  Bowes  v.  Parle,  3  N.S.W. 
L.R.  86. 

Insolvency — Rehearing^ — B.,  an  uncertificated 
insolvent,  became  the  holder  of  a  miner's 
right,  and  took  up  a  claim  on  a  goldfield. 
L.  got  into  possession  of  the  claim,  and  applied 
to  be  registered  as  holder.  B.  took  out  a 
summons  in  the  Warden's  Court,  calling  upon 
L.  to  show  cause  why  his  application,should  not 
be  refused.  The  Warden  decided  in  favour  of 
B.  L.  appealed  to  the  District  Court ;  and  in 
addition  to  the  grounds  taken  before  the 
Warden,  took  the  ground  that  at  the  time  B. 
took  up  the  claim,  and  at  the  time  that  the 
summons  was  issued,  he  was  an  uncertificated 
insolvent.  It  also  appeared  that  after  the 
Warden's  decision,  but  before  the  hearing  in 
the  District  Court,  the  official  assignee  had 
intervened  and  sold  B.  's  right  to  the  claim.  On 
these  facts  being  admitted  to  be  true,  the  Dis- 
trict Court  judge,  without  deciding  the  other 
grounds  taken,  reversed  the  Warden's  decision 
on  the  ground  that  B.  had  no  title  whatever  to 
the  claim.  B.  then  appealed  to  the  Supreme 
Court : — Held,  that  no  intervention  by  the 
official  assignee  having  taken  place  when  the 
summons  was  issued,  B.  had  a  right  to  institute 
the  proceedings  in  the  Warden's  Court :  Bourke 
V.  Wright  {supra  col.  568)  explained.  Held, 
also,  that  the  proceedings  of  the  District  Court, 
although  called  a  "rehearing"  in  sec.  109  of 
the  Mining  Act  of  1874,  are  nothing  more 
than  a  continuation  of  the  proceedings  in  the 
Warden's  Court;  and  L.  was  not  entitled  to 
avail  himself  of  the  intervention  of  B.'s 
official  assignee  after  the  suit  had  been  in- 
stituted and  the  decision  of  the  Warden  given. 
Held,  also,  that  although  there  was  nothing 
in  the  proceedings  before  the  District  Court 
to  show  that  the  value  of  the  property  in- 
volved exceeded  501.  the  Supreme  Court  could 
entertain  the  appeal.  The  Court  allowed  the 
appeal;  but  directed  that  the  matter  be  reheard 
before  the  District  Court  on  the  grounds  already 
taken,  but  not  determined  there.  Bourke  v. 
Lucas,  3  N.S.W.  L.R.  217. 


V.  Rights  and  Proceedings  under  24  Vict. 
No.  21  AND  34  Vict.  No.  16. 

Bights  and  Proceedings  under  24  Vict.  No.  21 
and  34  Vict.  No.  16 — Company — Registration — 
Memorial  no  Evidence.] — Before  a  person  styling 
himself  "  manager"  of  a  company  can  be  sued  or 
made  liable  under  the  Limited  Mining  Partner- 
ship Act  24  Vict.  No.  21  for  the  debts  of  such 
company,  the  plaintiff  must  show  that  the  com- 
pany has  been  duly  registered,  and  the  manager 
appointed  in  accordance  with  the  provisions  of 
the  said  Act.  Failing  such  proof,  the  company 
is  not  bound  by  any  admissions  of  the  so-called 
manager.  At  the  trial  a  copy  of  the  memorial 
of  the  company,  lodged  in  accordance  with  the 
8th  section  of  the  Act,  in  the  Supreme  Court, 
was  produced: — Held,  that  such  copy  of  the 
memorial  was  evidence  neither  of  the  i-egistra- 
tion  of  the  company,  nor  of  the  appointment  of 
the  manager.  McNeill  v.  Sandeman,  12  S.C.R. 
51. 

Action  by  Promoter  against  Legal  Manager — 
24  Vict.  No.  21.] — In  an  action  brought  by  one 
of  the  "  promoters"  of  a  gold  mining  company, 
registered  under  the  Limited  Liability  of 
Mining  Partnership  Act,  24  Vict.  No.  21, 
against  the  ' '  legal  manager  of  the  company, 
for  a  sum  of  money  and  certain  shares  to  which 
he  claimed  to  be  entitled  "  as  such  promoter," 
and  claiming  a  writ  of  mandamus  to  compel 
the  company  to  register  him  as  a  shareholder 
in  respect  of  the  said  shares  in  their  register 
of  shareholders: — Held,  on  demurrer,  that  the 
declaration  was  bad,  as  not  showing  how  and 
in  what  manner  the  plaintiff  acquired  the  rights 
he  claimed  as  "  promoter.''  Held,  also,  that  if 
it  was  stipulated  in  the  prospectus  under  which 
the  company  was  formed  that  the  plaintiff 
should  have  the  rights  claimed,  the  company 
when  formed  would  be  bound  by  the  stipulation. 
Held,  also,  that  such  rights  would  be  euforcable 
against  the  company  sued  in  the  name  of  their 
manager  in  an  action  like  the  present,  and  as. 
incidental  thereto  a  mandamus  might  be  claimed. 
Held,  also,  that  the  third  section  of  Act  24  Vict. 
No,  21  is  not  controlled  or  restricted  by  the 
provision  in  the  fourth  section,  ffoskins  v. 
Davies,  11  S.CR.  303. 

Act — Registration.] — The  company  was  formed 
on  the  12th  June  1872,  for  the  purposes  of  gold 
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mining,  and  waa  registered  under  the  Act  24 
Vict.  No.  21,  and  34  Vict.  No.  16  (Mining 
Partnership  Acta),  but  was  an  unregistered 
company  -within  the  meaning  of  the  Companies 
Act.  On  25th  March  1875,  a  judgment  for  £98 
■was  recovered  against  S.,  who  had  always  been 
treated  and  looked  upon  as  the  official  manager 
of  the  company.  On  that  judgment  an  order  to 
wind  up  the  company  was  obtained  on  21st 
Becember  1876.  An  application  on  behalf  of 
the  shareholders  to  set  aside  the  winding-up 
■order  on  the  ground  that  the  judgment  on  which 
such  order  was  made  was  a  nullity,  the  company 
having  never  been  registered,  waa  dismissed 
with  coats.  In  re  Morning  Star  G.  M.  Co.,  2 
S.C.R.  N.S.  Eq.  14. 


MINISTER— 5'ce  Marriage. 


MINOR — See  Infant. 


MINT. 


Statute.]— 28  Yict.  No.  3. 
And  see  Currency. 

Charge  for  Coinage.] — The  Mint  Regulations 
of  the  25th  September  1855,  state  that—"  (1) 
Importations  of  gold  for  coinage,  from  1000 
ounces  standard  upwards,  will  be  received  sub- 
ject to  a  charge  of  three  quarters  per  cent,  for 
converting  the  same  into  coin  ;  (2)  Importations 
below  this  amount  will  be  coined  at  a  rate  of 
•one  per  cent."  A.  had  between  January  1863 
and  April  1865,  imported  gold  for  coinage  in 
about  thirty-six  deposits,  each  of  which  weighed 
more  than  1000  ounces,  but  was  packed  in 
several  bags,  no  one  of  which  weighed  1000 
ounces.  On  all  such  deposits  A.  had  been 
charged  one  per  cent,  for  coinage  ;  and  various 
documents  had  been  issued  by  the  mint  and 
'  received  by  A.,  on  the  face  of  which  it  appeared 
that  each  separate  bag  had  been  dealt  with  by 
the  mint  as  a.  separate  importation.  A.  con- 
tending that  each  of  the  deposits,  though 
packed  in  several  bags,  was  a  single  importa- 
tion, sued  by  petition  of  right,  under  24  Vict. 
No.  27,  for  the  overcharge  of  one  quarter  per 
cent. :— Held,  that  the  plaintiff  had  no  cause  of 


action.  By  accepting  the  above  documents  he 
had  admitted  that  as  between  the  mint  and 
himself  each  parcel  was  a  separate  importation. 
The  mint  had  a  right  to  consider  each  bag  as  a 
aeparate  importation  for  the  purpose  of  making 
a  charge.  Blatchford  v.  Tlie  Queen,  6  S.C.R. 
21. 


MISDEMEANOUR— ;See  Criminal  Law. 


MISDIRECTION -S-ee  New  Trial. 


MISJOINDER— 5*66  Practice  (Parties). 


MISREPRESENTATION. 
See  Fraud— Criminal  Law. 


MONEY  COUNTS. 
See  Practice  and  Pleadino. 


MORTGAGE. 

I.  Rights  op  the  Parties  undbr  the  Con- 
tract. 

II.  Rights  under  26  Vict.  No.  12,  a.  25. 

III.  Priorities. 

IV.  Demand  and  Tender. 

V.  Foreclosure  and  REDEMf^ioN. 
VI.  Sale  by  Mortgagee. 
VII.  Payment  by  Mortgagor. 
VIII.  Lease. 
IX.  Injunction. 
X.  Mortgage  of  Ship — See  Shipping. 

I.  The  Contract. 

Mortgage  of  Stock — Increase — Fi-aud.] — Mort- 
gage of  a  certain  number  of  branded  sheep  and 
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herds  of  cattle  on  a  run  in  the  colony  of  New 
South  Wales,  with  the  issue,  increase,  and  pro- 
duce thereof  : — Held,  limited  to  the  issue  and 
increase  of  such  specific  sheep  and  not  to  include 
any  sheep  afterwards  brought  upon  the  run, 
though  in  substitution  of  those  specified  in  the 
original  mortgage.  Semhle,  fraud  not  specifically 
charged  by  the  bill  cannot  be  relied  on  as  a 
ground  of  relief  in  a  court  of  equity.  Webster 
V.  Power,  5  Moo.  P.O.  N.S.  92. 

Agreement  for  Stibstitiition  of  Seeurities-Gondi- 
tions  not  Performed — Equitable  Plea.] — Cross 
demurrers.  Declaration.  1.  On  covenant  in 
mortgage  deed  of  10th  December  1878  of  T.  and 
W.  stations.  2.  On  covenant  in  mortgage  deed 
of  10th  July  1879  of  the  same  stations.  Third 
plea,  on  equitable  grounds  as  to  the  first  count, 
that  after  the  execution  of  the  deed  of  10th 
December  1878  an  arrangement  was  made 
between  the  plaintiff  and  defendant  and  the 
Shelleys  that  the  defendants  should  sell  W.  to 
the  Shelleys  for  £9000,  and  that  the  plaintiff 
should,  on  certain  matters  being  performed  by 
the  defendant  and  the  Shelleys,  accept  from  the 
Shelleys  a  mortgage  of  W.  to  secure  the  sum  of 
£5000,  and  should  to  that  extent  release  the 
defendant  from  his  debt  under  the  covenant  in 
the  said  deed  of  10th  December,  and  should  on 
the  receipt  of  £3000  from  the  defendant  release 
and  convey  T.  and  relieve  the  defendant  from 
all  liability  in  respect  of  the  said  covenant. 
In  part  performance  of  the  said  agreement 
the  Shelleys,  at  the  request  of  the  plaiutifF, 
mortgaged  W.  to  the  plaintiff  by  deed  of  5th 
July  1879;  and  the  defendants,  at  the  request  of 
the  plaintiff,  sub-mortgaged  W.  to  the  plaintiff 
by  deed  dated  10th  July  1879,  which  is  the  deed 
sued  on  in  the  second  count.  And  the  defendant 
was  always  ready  and  willing  and  offered  to  pay 
to  the  plaintiff  the  said  sum  of  £3000  for  the 
release  of  T.  and  all  liability  in  connection  there- 
with; and  all  other  matters  agreed  to  be  done  by 
the  defendant  and  the  Shelleys  were  duly  per- 
formed. And  the  defendant  says  that  the  execu- 
tion of  the  indentures  of  5th  and  10th  July  1879, 
and  the  agreement  by  the  plaintiff  to  accept  the 
said  £3000  as  and  for  payment  of  T.,  was  by  the 
agreement  of  all  parties  substituted  for  the 
covenant  in  the  indenture  sued  on,  4th  plea  to 
the  second  count,  on  equitable  grounds,  that  the 
defendant  was  induced  to  execute  the  indenture 


of  10th  July  1879,  by  the  plaintiff  fraudulently 
pretending  and  representing  that  upon  such 
execution  by  the  defendant  and  upon  the  trans- 
fer of  a  certain  selection  to  the  plaintiff,  and 
upon  the  payment  of  £3000,  the  plaintiff  would 
cancel  the  indentures  of  19th  December  1878 
and  10th  July  1879  and  would  accept  a  mort- 
gage of  W.  direct  from  the  Shelleys,  and  would 
re-convey  T.  to  the  defendant  and  release  him 
from  all  liabilities  in  respect  of  the  said  inden- 
tures. And  the  plaintiff  did  not  intend  to  carry 
out  the  said  agreement  at  the  time  of  so  making 
it,  or  at  any  other  time.  And  although  the 
defendant  executed  the  indenture  and  transferred 
the  selection,  and  offered  to  pay  the  £3000,  yet 
the  plaintiff  refused  in  any  way  to  carry  out  his 
promise,  but,  on  the  contrary,  immediately  upon 
the  said  execution,  took  possession  and  still 
remains  in  possession  of  the  said  station.  Demur- 
rer and  joinder  in  demurrer : — Held,  that  on 
the  pleadings  the  covenant  to  pay  was  not  to  be 
got  rid  of  except  the  £3000  was  paid,  and  that 
the  defendant  would  not  be  entitled  in  a  court  of 
equity  for  relief  against  the  effect  of  the  covenant 
unless  he  paid  the  money  to  the  plaintiff  or  into 
Court,  and  that  for  this  reason  the  pleas  were 
both  bad.   Moore  v.  Sitttor,  4  N.S.W.  L.R.  283. 


Limitation  of  Equity  of  Bedemption  —  Effect 
of,  to  Enlarge  Powers  in  Settlement.} — Se  Fergtts- 
son,  3  N.S.W.  L.R.  43,  col.  575. 


II.  Rights  under  26  Vict.  No.  12,  Sec.  25. 

Srirrender  of  Leasehold  by  Lessee  to  Mortgagor.] 
— Sec.  25  of  the  Trustees  and  Mortgagees  Act, 
26  Vict.  No.  12,  does  not  in  any  way  affect  the 
rights  of  the  mortgagee,  and,  therefore,  in  an 
action  by  a  mortgagee  against  a  tenant,  who  had 
surrendered  his  lease  to  the  mortgagor  Sub- 
sequently to  the  mortgage,  to  recover  rent  which 
had  accrued  since  the  tenant  had  received  notice 
of  the  mortgage  : — Held,  that  it  was  no  legal  or 
equitable  defence  that,  before  the  receipt  of 
such  notice,  the  defendant  had  surrendered  the 
residue  of  his  term  to  his  landlord,  the  mort- 
gagor, who,  up  to  that  time,  had,  with  the 
mortgagee's  consent,  remained  in  the  receipt  of 
the  rents  and  profits.  Mate  v.  Kidd  (No.  1), 
2  S.C.R.  270. 
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Ejectment  hy  Mortgagee.'] — In  ejectment  by  a 
mortgagor  and  mortgagee  against  a  tenant  at 
■will  of  the  mortgagor,  whose  tenancy  had  been 
put  an  end  to  by  the  mortgage  and  notice  there- 
of given  to  the  tenant : — Held,  that  the  mort- 
gagee could  recover  notwithstanding  26  Vict. 
No.  12,  sec.  25.     Dwyer  v.  O'Neil,  2  S.C.B.  275. 

On  5th  July  1858  H.  leased  certain  premises 
to  K.  for  five  years,  and  on  29th  June  1860  H. 
mortgaged  the  same  premises  to  M.  On  24th 
December  1861  K.  executed,  and  H.  accepted,  a 
deed  of  surrender  in  consideration  of  £150  paid, 
and  thereupon  H.  resumed  possession.  On 
10th  December  1862  M.  gave  K.  notice  of  his 
mortgage,  and  claimed  all  the  then  overdue  and 
all  the  after-accruing  rent.  To  an  action  by  M. 
against  K.  for  rent  accrued  since  the  date  of 
the  notice  of  the  mortgage,  the  defendant 
pleaded  surrender  by  act  and  operation  of  law 
to  M.:— Held,  that  the  consideration  paid  for 
the  surrender  was  not  paid  as  rent,  or  even 
instead  of  rent,  and  that  the  surrender  by  K. 
to  the  mortgagor  did  not  affect  the  right  of 
the  plaintiff  (the  mortgagee)  to  recover  rent  in 
this  action.    Mate  v.  Kidd  (No.  2),  3  S.C.R.  196. 

Mortgagor  has  not  the  Legal  Estate.y-The  mort- 
gagor of  land,  by  deed  of  settlement,  conveyed  to 
trustees  and  their  heirs  to  such  uses  as  Sarah  F. 
should  from  time  to  time  by  deed  appoint,  and 
in  default  of  or  until  such  appointment,  to  the 
use  of  said  trustees  their  heirs  and  assigns,  dur- 
ing the  life  of  the  said  Sarah  F.,  upon  trust  to 
permit  the  said  hereditaments  and  premises,  and 
the  rents,  issues,  and  profits  thereof,  to  be  used 
and  enjoyed  for  the  sole  and  separate  use  of  said 
Sarah  F.;  and  from  and  after  her  decease  to 
W.  F.,  for  life  ;  remainder  to  the  use  of  the 
heirs  and  assigns  of  said  Sarah  F. : — Held,  that 
the  26  Vict.  No.  12,  sec.  25,  does  not  alter  the 
rules  of  conveyancing  so  as  to  cause  the  mortga- 
gor to  retain  the  legal  estate,  notwithstanding 
the  mortgage  deed.  The  rule  in  Shelley's  case 
applies  to  this  conveyance,  and  Sarah  F.  takes 
the  equitable  fee.  Be  Fergusson,  3  N.S.W. 
L.R.  43. 

Enlargement  of  Power  in  Settlement.]— By  a 
subsequent  indenture  of  mortgage,  reciting  the 
settlement  and  a  contract  for  loan  to  Sarah  F., 
W.  F.,  and  G.  F.,  the  land  was  conveyed  to 
P.     Proviso,   that  if  said  Sarah  F.,  W.  F., 


or  G.  F.,  should  pay,  &c.,  said  P.  should, 
upon  request,  and  at  costs  of  Sarah  F., 
W.  F.,  and  G.  F.,  re-convey  "unto  and 
to  the  uses  to  which  the  same  stood  limited 
immediately  before  the  execution  of  these  pre- 
sents, or  otherwise,  as  the  said  Sarah  F.,  her 
heirs  or  assigns  shall  direct.''  Semlle,  that  the 
limitation  of  the  equity  of  redemption  did  not 
enlarge  the  power  given  to  Sarah  F.  by  the 
settlement,  and  authorise  her  to  dispose  of  the 
land  by  will.     lb. 


III.  Priorities. 

Registration.] — A.,  having  mortgaged  liis 
estate  to  B. ,  purchased  from  C. ,  the  assignee  of 
his  insolvent  estate,  all  his  assets,  including  the 
equity  of  redemption,  for  a  nominal  considera- 
tion, but  did  not  register  his  conveyance.  Sub- 
sequently, B.,  without  notice,  and  for  a  nominal 
consideration,  purchased  the  same  equity  of 
redemption  from  C.,  and  registered: — Held, 
that,  under  7  Vict.  No.  16,  B.'s  title  had 
priority,  no  mala  fides  having  been  shown  in 
C.     Campbell  v.  Josephson,  1  S.C.R.  Eq.  35. 

Notice.] — H.,  having  purchased  certain  sta- 
tions called  Jinglie  Jinglie  from  T.,  for  £41,450, 
received  from  M.  certain  advances  to  enable 
him  to  pay  for  the  purchase,  and  gave  T.  a  first 
mortgage,  and  to  M.  a  second  mortgage,  on  the 
stations  to  secure  their  respective  debts.  H. 
also  gave  M.  a  mortgage  on  his  estate  of  Oster- 
ley  to  secure  the  advances  made  by  them.  H. 
and  M.  subsequently  agreed  that  the  mortgage 
on  Osterley  should  be  given  up,  and  that  an 
equitable  deposit  of  the  deeds  of  Lidney 
(another  estate  of  H.'s),  and  a  memorandum 
thereof,  should  be  substituted  for  securing  the 
moneys  due  under  the  existing  security  of 
Osterley,  and  that  the  advances  to  be  made  by 
M.,  secured  on  the  Jinglie  Jinglie  and  Lidney 
properties,  should  not  exceed  £17,500,  and  that 
all  accounts  should  be  closed  between  the  par- 
ties by  a  certain  date.  Afterwards,  on  receiving 
further  advances,  H.  executed  a  deed  charging 
Lidney  with  the  payment  of  all  sums  due,  or  to 
become  due,  by  virtue  of  the  mortgage  on 
Jinglie  Jinglie,  or  the  subsequent  agreement 
for  the  substitution  of  the  securities,  or  that 
indenture,  and  covenanting  that  he  would  do 
no  act  ta  prejudice  the  security,  and  that,  ou 
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default  of  payment  of  his  debt  to  M.  at  the 
time  fixed,  he  would  convey  to  them  the  legal 
estate  of  Lidney.  Afterwards,  when  H.'s  debt 
to  M.  amounted  to  upwards  of  £28,000,  the 
latter  pressed  him  to  pay,  or  otherwise  execute 
to  them  the  legal  mortgage  over  Lidney,  which 
latter  he  did.  But  it  was  subsequently  dis- 
covered that  while  M.  were  pressing  for  pay- 
ment, H.  had  executed  a  legal  mortgage  of 
Lidney  to  W.  for  £10,000.  This  mortgage  was 
prior  to  that  of  M. ,  both  in  date  and  registra- 
tion, and  M.  charged  that  it  was  executed  in 
fraud  of  their  rights,  and  with  notice  of  them. 
W.  subsequently  assigned  his  mortgage  to  the 
defendant  Wright,  and  H.  sequestrated  his 
estate.  The  principal  object  of  the  suit  was  to 
determine  the  priority  of  the  mortgages,  and 
the  properties  subject  to  them: — Held,  by  Har- 
grave,  the  Primary  Judge  in  Equity  (7  S.C.R. 
Eq.  73),  upon  the  construction  of  the  various 
deeds,  and  the  transactions  referred  to — 1st, 
that  M.  were  entitled  to  priority  against 
Wright,  but  that  such  priority  must  be  limited 
to  £17,500;  and  2nd,  that  M.  must  first  have 
recourse  to  the  Jinglie  Jinglie  property  for  the 
payment  of  £17,500;  and  that  Wright  should 
redeem  upon  payment  of  the  residue  of  the 
£17,500  not  covered  by  the  Jinglie  Jinglie  pro- 
perty. On  appeal,  held  (Hargrave  P.J.  dissen- 
tiente),  reversing  pro  tanto  the  decree  of  the 
Primjiry  Judge,  that  M.'s  mortgage  was  en- 
titled to  priority  over  that  of  Wright  to  the 
full  extent  of  the  advances  made  by  him. 
Mmt  V.  Wright,  7  S.C.R.  Eq.  73;  8  S.C.R. 
Eq.  58. 

Equitable  Securities — Superior  Vigilance.} — A 
declaration  of  right  refused  to  plaintifis 
as  against  defendants,  whose  vigilance  has 
put  them  in  a  better  position,  though  the 
plaintiffs'  interest  is  prior  in  time.  Effect 
of  sec.  39  of  the  Equity  Procedure  Act 
considered.  Injunction  to  restrain  defend- 
ants from  selling  their  equitable  interest 
in  a  run  refused  to  plaintiffs,  holding  prior 
equitable  security  on  the  same  run ;  defendants 
had  no  notice  of  this  when  they  took  their 
security,  but  after  notice  got  an  acknowledg- 
ment of  their  claim  from  the  Crown.  Per 
Hargrave  J.  (Faucett  J.  dissentiente).  The 
rule  laid  down  in  Dearie  v.  Hall  (3  Rus.  1) 
applies  to  a  "run"  as  being  real  estate.    Per 


Stephen  C.J.  and  Hargrave  J.  Regulation 
28,  under  the  Crown  Lands  Occupation  Act,  is 
idtra  vires,  so  far  as  it  purports  to  affect  the 
rights  of  third  parties.  Blackwood  v.  The  Lon- 
don Chartered  Sttnh  of  Australia  (No.  1),  9 
S.C.R.  Eq.  37. 

Equitable  Mortgage  —  Registration — Evidence 
on  Appeal — Crown  as  Trustee.] — 6.,  the  holder 
of  a  run  of  Crown  lands,  assigned  his  interest 
in  them  to  the  plaintiffs,  by  way  of  mortgage, 
in  July  1863  by  letter  of  deposit,  including 
letter  of  transfer,  addressed  by  G.  to  the  Com- 
missioner of  Crown  Lands.  In  April  1868  G. 
in  the  same  manner  assigned  his  interest  in  the 
same  lands  by  way  of  mortgage  to  the  defend- 
ants, who  had  no  notice  of  the  previous  assign^, 
ment.  The  defendants  immediately  afterwards 
gave  notice  to  the  Crown  Lands  office  of  their 
security,  but  no  formal  record  was  then  made 
in  the  office.  In  May  1869,  after  notice  of  the 
plaintiffs'  claim,  the  defendants  recorded  their 
letter  of  transfer  in  the  Crown  Lands  office  ; 
the  plaintiffs  about  the  same  time  also  sent  in 
theirs,  but  the  office  refused  to  receive  it,  on 
the  ground  that  the  defendants  had  been  before 
them.  In  June  1869  the  defendants  registered 
in  the  General  Registry  office  another  letter  of 
deposit  of  transfer  of  the  same  run,  written  by 
G.  to  them,  by  way  of  mortgage  dated  2nd  Sep- 
tember 1868.  The  registration  copy  of  this  letter 
was  signed  by  M.  only,  the  agent  in  Sydney  for 
the  defendants  (a  banking  corporation  having 
branches  in  Sydney  and  Melbourne);  B.,  their 
agent  in  Melbourne,  having  exclusively  trans- 
acted the  business  between  them  and  G.  A  lease 
of  the  lands  having  been  granted  by  the  Crown  to 
the  defendants,  they  got  judgment  of  ejectment 
against  the  plaintifis,  who  were  in  possession 
under  a  mortgage  from  G.  to  them,  made  in 
May  1869,  but  registered  only  as  a  mortgage  of 
stock  under  U  Vict.  No.  4.  Injunction  granted 
to  restrain  defendants  from  executing  the  said 
judgment :"— Held,  that  the  defendants'  letter 
of  deposit  was  not  duly  registered.  Evidence 
admitted  at  the  hearing,  on  appeal,,  of  facta 
showing  want  of  such  due  registration,  the 
plaintiffs  having  up  to  that  time  relied  upon  the 
accuracy  of  the  defendants'  affidavits  stating 
such  registration.  Held  (Hargrave  J.  dissen- 
tiente), that  the  fact  that  the  plaintiffs  did  not 
send  notice  of  their   security  to    the   Crown 
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Lands  office  did  not  affect  their  priority.  Posi- 
tion of  the  Crown  as  trustee  considered.  Black- 
wood V.  London  Chartered  Bank  of  Australia 
(No.  2),  9  S.C.R.  Eq.  101. 

Registration  pendente  lite — Crown  as  Trustee 
—  Pleading.]  —  Immediately  after  the  above 
decision,  the  defendant  duly  registered  the 
second  letter  by  G.  to  them,  purporting  to 
deposit  letter  of  transfer  for  further  security 
of  the  run,  and  dated  2nd  September  1868 
(plaintiffs  also  registering  their  letter  later  on 
the  same  day),  and  set  up  the  fact  by  supple- 
mental answer.  On  the  hearing  of  the  suit, 
plaintiffs'  bill  was  dismissed  with  costs.  On 
appeal  against  such  dismissal : — Held  (by 
Stephen  C.J.  and  Faucett  J.),  that  no  fraud 
being  proved  against  plaintiffs,  their  not  dis- 
closing their  security,  without  actual  conceal- 
ment, and  their  neglect  to  record  or  register  it, 
did  not  affect  their  priority  in  time ;  but  that 
defendants'  registration,  though  made  pendente 
lite,  gave  a  statutory  priority,  even  though  such 
registration  was  later  than  that  of  the  Crown 
lease  issued  to  defendants,  and  assuming  that 
they  then  held  such  lease  as  trustees  for 
plaintiffs.  By  Hargrave  J.,  that  the  principles 
governing  transactions  in  real  property  do  not 
apply  to  a  run  of  Crown  lands,  to  which  the 
principle  of  Dearie  v.  Hall  (3  Rus.  1)  would 
more  properly  apply,  so  that  priority  of  notice 
to  the  Crown  Lands  Office  would  override 
priority  in  the  date  of  transfer:— Held,  that  the 
registration  of  the  letter  depositing  letter  of 
transfer,  without  letter  of  transfer  itself,  was 
sufficient.  Held  (by  Stephen  C.J.),  that  the 
Crown  was  in  effect  a  trustee  for  plaintiffs,  and 
defendants  took  their  lease  and  held  it  up  to  the 
time  of  their  registration  pendente  lite,  clothed 
with  the  trust,  sec.  28  of  the  Crown  Lands 
Occupation  Act  giving  a  tenant  by  contract,  as 
also  his  transferree,  a  Ifegal  right,  which  regula- 
tion 28  cannot  affect.  By  Hargrave  J. ,  that  the 
Crown  could  not,  in  a  case  of  this  kind,  be  con- 
sidered as  a  trustee.  By  Faucett  J.,  that  the 
Crown  had  no  power,  and  could  not  be  held  to 
conclude  the  rights  of  third  parties  inter  se; 
and  that  defendants  should  be  considered  as 
taking  the  lease  from  G.  Cockcroft  r.  Hancy 
(9  S.C.B.  App.  1)  considered  iind  distinguished. 
Held,  by  Stephen  C.J.  and  {semhle)  Faucett  J., 
that  a  statement  of  belief  involving  a  charge  of 


fraud  in  plaintiffs  made  in  defendants'  answer, 
not  Upon  oath  (being  the  answer  of  a  corpora- 
tion), though  such  answer  had  been  treated  as 
evidence,  was  not  to  be  noticed.  By  Hargrave 
J.,  that  the  plaintiffs,  having  had  an  oppor- 
tunity of  meeting  such  statement,  and  not 
having  done  so,  it  was  to  be  taken  against  them. 
Decree  sustained,  but  varied  (Hargrave  J.  dis- 
sentiente)  as  to  costs;  defendants  to  have  no 
costs  up  to  the  date  of  their  registration 
pendente  lite.  An  appeal  to  the  Privy  Council 
was  dismissed,  theii'  Lordships  holding  that  a 
person  who  has  bond  fide  paid  money  without 
notice  of  any  other  title,  may  afterwards,  even 
pendente  lite,  get  the  legal  title,  though  during 
tlie  interval  between  the  payment  and  the 
getting  in  of  the  legal  title  he  may  have  had 
notice  of  some  prior  dealing  inconsistent  with 
the  good  faith  of  the  dealing  with  himself. 
Blackwood  v.  London  Chartered  Bank  of  Aus- 
tralia (No.  3),  10  S.C.R.  Eq.  56;  L.R.  5  P.C.  92. 

Notice  in  Becital— Confusion.} — L.  mortgaged 
stations  and  specific  sheep,  their  increase  and 
progeny,  to  S.,  with  covenant  by  L.  to  maintain 
the  said  sheep  in  due  proportions  of  sexes  and 
ages,  and  keep  them  on  the  said  stations.  L., 
afterwards  mortgaged  the  same  stations  and 
stock,  amongst  others,  to  M.  and  Y. — the  mort- 
gage deed  expressly  excepting  S.'s  security. 
L.  afterwards  obtained  a  loan  from  V.,  who  took 
a  mortgage  over  the  property  mortgaged  to  M. 
and  Y.,  with  express  notice  of  such  mortgage, 
but  hot  of  the  mortgage  to  S.,  V.  paying  off  M. 
and  Y.'s  mortgage,  and  becoming  sole  mort- 
gagee. On  bill  by  S.  against  L.  and  V.,  for 
delivery  of  possession  and  account,  V.  not  dis- 
puting S.'s  right  to  the  stations  included  in  his 
mortgage  : — Held,  that  the  recital  in  the  mort- 
gage to  M.  and  Y.  was  notice  to  V.  of  S.'s  mort- 
gage. Held,  also,  that  the  fact  that  L.  had  not 
separated  and  kept  distinct  the  sheep  included 
in  S.'s  security  could  not  be  taken  advantage  of 
by  V.  (though  the  bill  set  up  no  case  of  confu- 
sion). Decree  for  account  of  sheep  since  date 
of  taking  possession  by  V.,  plaintiff  consenting 
to  take  account  as  from  such  date.  Sparhes  v. 
VicJcery,  10  S.C.R.  Eq.  115. 

Deposit  Receipt  under  Crown  Lands  Alienation 
Act  1861 — Possessimi  of  Deeds  ly  Mortgagor.]— 
In  1867  R.  conditionally  purchased  forty  acres 
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of  land,  and  in  August  1868,  having  been  then 
more  than  twelve  months  in  possession  of  his 
selection,  and  entitled  under  the  Crown  Lands 
Act  of  1861  to  alienate  it,  mortgaged  the  pro- 
perty to  J.  F.  There  were  two  further  charges 
endorsed  on  the  mortgage,  the  latter  of  which 
was  dated  in  February  1869.  The  property  was 
also  transferred  in  the  Lands  Office  to  J.  F.,  and 
stood  in  his  name.  In  January  1870  R.  mort- 
gaged this  property  to  M.,  subject  to  other  in- 
cumbrances. In  April  1871  J.  F.  died;  and  E. 
F.,  his  executor  and  devisee  in  trust,  in  No- 
vember 1872  (the  time  for  the  final  payment 
having  expired  on  1st  January  of  that  year), 
filed  his  bill  against  M.,  praying  that  his  testa- 
tor's securities  might  be  declared  to  have  pri- 
ority, and  for  an  account  and  payment  or  fore- 
closure. After  the  commencement  of  the  suit, 
the  plaintiif  became  aware  that  S. ,  the  brother- 
in-law  of  R.,  claimed  the  land,  as  having  pur- 
chased it  from  R.  for  valuable  consideration, 
without  notice  of  J.  F.  's  securities,  the  convey- 
ance being  executed  in  November  1869.  The  bill 
was  accordingly  amended  by  making  S.  a  defen- 
dant. M.  did  not  dispute  the  plaintiflfs  right  of 
priority,  and  the  contest  was  now  between  him 
and  S.  It  appeared  that  the  conveyance  to  S. 
was  on  the  verbal  condition  that  R.  should  be 
allowed  to  re-purchase  on  paying  back  to  S.  the 
moneys  advanced  by  him.  S.'s  case  was  sup- 
ported entirely  by  the  evidence  of  R.,  which 
was,  that  after  he  had  given  the  securities  to  J. 
F.  it  was  arranged  between  J.  P.  and  himself 
that  the  land  should  be  re-transferred  in  the 
Lands  Office  books  to  him,  partly  to  prevent  a 
forfeiture,  by  reason  of  the  non-occupation  of  it 
by  J.  F. ,  and  partly  to  enable  him  (R. )  to  borrow 
money  from  other  persons.  R.  having,  but 
without  any  written  consent  of  J.  F.,  secured 
the  re-transfer  of  the  land  to  his  own  name, 
executed  the  conveyance  to  S.  Neither  the 
security  of  J.  P.  nor  the  conveyance  to  S.  were 
registered  at  the  commencement  of  the  suit;  but 
afterwards '_  both  were  registered,  the  registra- 
tration  of  the  former  being  prior  in  date.  It 
appeared,  also,  from  R.'s  evidence  (and  no 
other)  that  the  receipt  of  the  Crown  lands 
agent  for  the  deposit  on  his  conditional  purchase 
was  handed  over  by  him  to  J.  F.  when  he  gave 
him  the  original  security,  and  that  J.  P.  handed 
it  back  to  him  before  he  obtained  the  re-transfer 
to  himself  in  the  Lands  Gifice  books  and  exe- 


cuted the  conveyance  to  S.  Hargrave  P;J. 
dismissed  the  bill  with  costs  : — Held,  on  appeal 
(Hargrave  P.  J.  dissentiente)  reversing  the  decree, 
that  S.  would  not  be  entitled  to  priority  by  J. 
P.'s  giving  back  the  deposit  receipt  to  R.,  unless 
it  was  done  fraudulently  or  under  circumstances 
denoting  gross  negligence,  even  if  the  deposit 
receipt  were  to  be  considered  a  title  deed  or 
document  showing  a  right  in  the  holder  of  it  to 
sell  or  encumber  the  land.  Per  Martin  C.J. 
The  deposit  receipt  was  not  a  paper  the  pois- 
session  of  which  gave  any  apparent  title  to 
convey ;  the  only  title  prior  to  the  issue  of  a 
grant,  in  a  case  of  conditional  purchase  under 
the  Crown  Lands  Act  of  1861  being  the  entry 
by  the  land  agent  in  his  book  of  the  original 
selection,  and  his  report  transmitted  to  this 
proper  officer  of  the  Government  under  the  15th 
section  of  the  Act.  Per  Paucetl  J.  A  deposit 
receipt  as  evidence  of  title  is  utterly  worthless 
after  the  expiration  of  twelve  months  from  its 
date.  Per  Hargrave  J.  In  cases  like  this, 
Courts  of  Equity  consider,  not  whether  the 
document  parted  with  is  valid  as  between  the 
mortgagor  and  third  parties,  nor  whether  it  has 
been  registered  or  not,  but  only,  first,  whether 
it  relates  to  and  includes  the  property  in  dis- 
pute; secondly,  whether  it  is  in  any  sense  pro- 
duced by  the  mortgagor  as  an  evidence  of  his 
present  ownership  in  such  property;  thirdly, 
whether  it  was  used  by  the  mortgagor  in  any 
way  to  obtain  advances  from  the  second  mort- 
gagee; and  fourthly,  whether  such  uses  were 
made  and  such  second  loan  obtained,  either  by 
the  express  direction  or  with  the  consent  of  the 
first  mortgagee,  or  through  his  wilful  negligence 
or  default  in  not  obtaining  or  not  retaining  such 
document  so  as  to  prevent  its  being  so  used. 
Flood  V.  Monash,  12  S.C.R.  Eq.  65. 


IV.  Demand  and  Tender. 

Proof  of  Default — Lease  after  Mortgage.'] — 
Banh  of  New  South  Wales  v.  Palmer.  2  N.S.  W. 
L.K.  125.    See  Real  Property  Acts. 

Notice  of  Demand — Disjjensation  with  Tender 
— Excessive  Demand — Costs.] — Appeals  to  the 
Privy  Coiincil  from  the  decisions  of  the  Supreme 
Court  (reported  Knox  14,  240).  The  defend- 
ant bank,  being  mortgagees,  demanded  under 
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sec.  55  of  the  Real  Property  Act,  from  the  plain- 
tiff, the  mortgagor,  the  sum  of  £20,029  8s.  3d. 
as  the  amount  due  as  principal  and  interest  on 
three  mortgages  held  by  the  bank.  The  plain- 
tiff had  previously  agreed  to  release  his  equity 
of  redemption  to  the  bank  and  undertaken  to 
execute  any  documents  necessary  to  effect  a 
transfer".  Subsequently,  he  refused  to  sign  a 
waiver  of  notice  to  redeem,  and  the  bank  (who 
were  still  on  the  R.  P.  Registry  as  mortgagees 
only),  served  him  with  this  notice  to  enable 
them  to  carry  out  a  contract  for  sale  they  had 
entered  into  with  one  S.  A  letter  from  the 
defendants'  attorneys,  sent  at  the  same  time 
as  the  notice  of  demand,  contained  the  following 
passage: — "  We  must  give  you  distinctly  to 
understand  that  such  service  (that  is  of  the 
notice),  is  entirely  without  prejudice  to  your 
undertaking  to  the  bank,  and  to  their  strict 
legal  rights  thereunder.  We  may  mention  that 
the  object  of  the  bank  in  adopting  this  present 
course  is  simply  for  the  purpose  of  saving  time 
and  expense  which  would  necessarily  arise,  if 
proceedings  in  Equity  were  resorted  to,  with  a 
view  of  compelling  specific  performance  of  your 
undertaking  with  the  bank.''  The  plaintiff,  in 
a  letter  to  the  bank,  acknowledging  the  receipt 
of  the  notice,  denied  his  indebtedness  in  any 
larger  amount  than  £4500,  and  said,  with 
reference  to  that  sum,  "I  will  immediately 
arrange  for  the  payment  of  the  balance  ;  I  will 
pay  all  the  money  secured  by  the  three  different 
mortgages."  His  letter  was  not  answered  by 
the  defendants,  who  exercised  their  power  of 
sale,  for  which  the  plaintiff  sued  them,  and 
recovered  £3000; — Held,  affirming  the  decision 
of  the  Supreme  Court,  that  these  facts  did  not 
amount  to  a  dispensation  by  the  defendants 
with  a  tender  by  the  plaintiff  of  the  amount 
actually  due  on  the  mortgages,  assuming  that 
the  claim  for  £20,029  8s.  3d.  was  an  excessive 
demand.  Held,  also,  that  a  demand  of  more 
than  what  was  actually  due  on  the  mortgages 
did  not  vitiate  the  notice  under  the  Real  Pro- 
perty Act  (26  Vict.  No.  9,  sec.  55);  or  excuse  a 
mortgagor  from  the  necessity  of  tendering.  A 
demand  by  a  mortgagee  of  too  large  an  amount, 
unless  it  be  so  much  and  so  made  as  to  amount 
,to  an  announcement  that  it  will  be  useless  to 
tender  any  smaller  amount,  will  not  be  a  dispen- 
sation with  tender  by  the  mortgagor  of  the 
proper  sum.    Held,  also,  revershig  the  decision 


of  the  Supreme  Court,  that  if  there  had  been  a 
dispensation  of  tender,  the  plaintiff  could 
recover  no  damages,  as  he  had  parted  with  his 
equity  of  redemption  (by  an  agreement  which 
was  not  pleaded).  Held,  also,  that  the  Privy 
Council  will  not  interfere  with  the  discretion 
of  the  Supreme  Court  as  to  the  costs  of  a  motion 
for  a  new  trial  in  such  Court.  Campbell  v. 
Commercial  Bank  (No.  1),  Knox  14,  240;  2 
T^.S.W.  L.R.  375. 

On  the  second  trial : — The  facts  were  the  same 
as  in  Campbell  v.  Commercial ,  Bank  (No.  1 
ante),  but  the  jury  found  that  the  amount  due 
on  the  mortgages  was  very  considerably  less 
than  £20,029  8s.  3d.  Held,  (per  Martin  C.J. 
and  Windeyer  J.  (Manning  J.  dissentiente), 
that  the  excessive  demand  did  not  dispense  with 
the  necessity  of  a  tender  by  the  mortgagor  of 
the  proper  amount.  Campbell  v.  Commercial 
Bank  (No.  2),  2N.S.W.  L.R.  389. 

On  the  third  trial : — Held,  that  a  demand 
by  a  mortgagee  of  £20,000,  where  only  £4500 
is  due,  is  not  an  element  of  evidence  that 
tender  by  the  mortgagor  has  been  waived. 
Statements  by  clerks  of  the  bank,  or  of  the 
bank's  solicitors,  are  not  evidence  of  the  bank's 
waiver  of  tender.  Nor  is  the  fact  that  the 
mortgagor  had  sold,  though  not  conveyed,  the 
mortgaged  property  any  evidence  of  such  waiver. 
If  a  mortgagee,  who  has  stated  that  he  will  not 
re-convey,  afterwards  makes  a  demand,  the 
necessity  for  tender  revives.  Campbell  v.  Com- 
mercial  Bank  (No.  3),  2  N.S.W.  L.R.  397. 

Payment  on  Demand— Seasonable  Opportmiity 
for  Complying — No  Covenant  for  Quiet  Posses- 
sion.]— The  plaintiffs  conveyed  by  way  of 
mortgage  their  stations  and  sheep  to  the  de- 
fendant, subject  to  a  proviso  for  redemption,  if 
the  plaintiffs  should  "on  demand"  pay  £9000. 
The  deed  contained  a  power  of  entry  and  sale  if 
the  sheep  should  be  badly  managed,  or  if 
default  should  be  made  in  payment,  or  upon 
other  specified  defaults.  There  was  no  covenant 
for  the  mortgagors'  quiet  possession  until  de- 
fault. There  were,  however,  covenants  by  the 
mortgagors  that  they  would  obtain  renewal  of 
the  leases  of  the  runs ;  enforce  preemptive 
rights ;  brand  the  stock ;  place  5100  sheep, 
that  were  then  travelling,  on  the  run  within  a 
reasonable  time ;    would  manage  the  station 


585 


MORTGAGE. 


586 


personally;  and  would  send  annual  returns  of  the 
ages,  sexes,  and  numbers  of  the  sheep  thereon, 
to  the  mortgagiee.  The  mortgagee  made  demand 
of  the  money  on  the  station,  and  simultaneously 
seized  the  sheep.  The  mortgagors  sued  him  in 
trespass  and  trover  :— Held  (2  N.SW.  L.R.  306), 
that  on  the  construction  of  the  whole  deed  the 
mortgagors  were  entitled  to  quiet  possession 
until  default.  Held,  also,  that  though  payment 
was  to  be  "  on  demand,"  yetthemortgagors  were 
entitled  to  a  reasonable  opportunity  of  comply- 
ing with  the  demand,  and  that,  therefore,  the 
seizure  was  illegal.  Per  Martin  C.J.  The 
measure  of  the  damages  is  the  value  of  the 
sheep  seized,  less  the  amount  owed  on  them. 
Per  Manning  J.  That  the  jury  are  not  confined 
to  this  measure,  but  may  assess  damages 
liberally  for  the  wrongful  seizure. 

On  appeal  to  the  Privy  Council,  it  appeared 
that  the  demand  was  made  upon  the  wife  of  one 
of  the  plaintififs,  during  the  plaintiffs'  absence, 
by  a  person  who  represented  himself  as  the  de- 
feudant'sagent;  and  that, upon  non-payment,  the 
defendant  forthwith  entered  into  possession  and 
seized  the  mortgaged  property  : — Held,  that  the 
non-payment,  before  the  plaintiffs  had  had  any 
opportunity  to  inquire  into  the  truth  of  the 
alleged  agency,  did  not  constitute  default,  and 
that  the  defendant  was  liable  to  the  mortgagors 
in  substantial  damages.  Appeal  dismissed  with 
costs.  Shelley  v.  Moore,  2  N.S.W.  L.Pv.  306 ; 
4N.S.W.  L.R.  357. 


V,   FOKBCLOSUEE  AND  REDEMPTION. 

Boundaries. '[  —  In  a  foreclosure  suit,  the 
assignee  of  a  mortgagor,  who,  while  in  posses- 
sion after  the  mortgage,  had  extended  the 
boundaries  of  the  land  comprised  in  the  mort- 
gage deed,  sought  to  adduce  evidence  to  show 
that  the  boundaries,  though  nominally  the 
same,  were  really  different  from  those  mentioned 
In  the  deed : — Held,  that  the  question  was 
Irrelevant  to  the  issue.  Allison  v.  Kellich, 
1  S.C.R.  Eq.  24. 

Consideration.] — Bill  for  redemption  charged 
that  the  consideration  in  the  mortgage  deeds 
was  not  as  a  matter  of  fact  paid  at  the 
execution  or  at  all :— Held,  on  the  facts,  that 
the  sums  stated  ought  to  be  taken  as  the 
principal  moneys  advanced. 


On  appeal : — Held,  that  as  regards  one  of  the 
deeds  the  incumbrance  ought  to  extend  only 
to  the  money  actually  advanced.  Broughton  v. 
Eodd{'So.  1),  3  S.C.R.  Eq.  52;  4 S.C.R.  Eq.  54. 

Compound  Interest — Costs  as  hetioeen  Solicitor 
and  Client.] — A  mortgage  deed  was  executed 
for  repayment  of  a  certain  sum  and  further 
advances  paid  for  or  on  account  of  the  mort- 
gagor. The  mortgagee  having  paid  certain 
promissory  notes  of  the  mortgagor  without  his 
authority,  though  with  his  acquiescence,  the 
Master  in  taking  accounts  between  mortgagee 
and  mortgagor  was  held  right  in  allowing  the 
amount  of  these  notes  as  against  the  mortgagor. 
A  mortgage  contained  a  declaration  "that  the 
surplus  of  rents,  &c.,  which  should  from  time 
time  be  applied  in  reduction  of  the  principal 
sum  should  be  considered  as  applied  or  received 
by  the  mortgagor  to  that  purpose  once  in  each 
year,  the  amount  for  principal  and  interest 
being  taken  with  half-yearly  rests" :— Held, 
that  the  words  gave  the  mortgagee  no  right 
to  compound  interest,  but  rather  made  him 
chargeable  with  compound  interest  on  any 
surplus  received  by  him  above  the  principal 
and  interest.  No  mortgagee  can  claim  com- 
pound interest  without  an  express  covenant  to 
that  effect. 

A  decree  for  redemption  directed  an  account 
to  be  taken  of  what  was  due  to  the  mort- 
gagees "for  principal,  interest,  and  costs." 
The  Master,  in  pursuance  of  siich  decree,  taxed 
the  mortgagee's  costs  of  suit  as  between  solicitor 
and  client,  added  them  to  the  amount  due  in 
respect  of  the  mortgage,  and  certified  accord- 
ingly : — Held,  that  although  the  decree  was  not 
in  the  usual  form,  the  word  "costs'"  was  large 
enough  to  express  not  only  the  costs  specially 
secured  by  the  mortgage,  but  also  the  mort- 
gagee's costs  of  suit.  Held,  also,  that  the 
Master  should  not  have  taxed  such  costs  as 
between  solicitor  and  client,  which  should 
never  be  done  except  by  special  direction  of 
the  Court.  Mortgagees  are  not  entitled  to  costs 
as  between  solicitor  and  client.  Broughton  v. 
Rodd  (No.  2),  6  S.C.R.  Eq.  102. 

Eight  to  iJedeejn.]— Decree  declaring  that  B., 
the  mortgagor  of  certain  stations,  who  had 
executed  an  agreement  with  the  mortgagee, 
v.,  which  contained  the  following  provision  : — 
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' '  The  said  B.  shall,  and  does  hereby  transfer  and 
relinquish  to  the  said  V.  all  his  remaining  right, 
title  and  interest  in  and  to,  and  also  full  and 
complete  possession  of  the  stations''  referred  to 
— was,  nevertheless,  upon  the  construction  of  the 
whole  of  the  document,  and  under  the  circum- 
stances of  the  case,  entitled  to  redeem.  (Martin 
C.J.  disseniiente).  Buchnellv.  Vickery,13S.C.^. 
Eq.  34. 


YI.  Sale  by  Mortgagee. 

Action  on  Covenant  to  Pay  —  Sak  under 
Poioer.'] — To  a  declaration  upon  the  covenant 
to  pay  contained  in  a  mortgage  deed,  the 
defendant  pleaded,  on  equitable  grounds, 
that  the  mortgagee  before  action  brought  had 
sold  certain  portions  of  the  mortgaged  lands, 
received  the  purchase-money  and  executed  the 
conveyances.  A  replication  setting  out  the 
mortgage  deed,  which  contained  a  power  of 
sale  : — Held,  on  demurrer,  a  good  replication. 
Throsby  v.  Keighran,  Knox  141. 

Mojigagee  Jor  a  Term  may  Convey  the  Fee.] — 
Under  the  Act  26  Vict.  No.  12,  sec.  51,  a  mort- 
gagee for  a  term  of  years  has  power  to  sell  and 
convey  the  fee.  Saywell  v.  Hardie,  1  N.S.W. 
L.R.  266. 

No  Evidence  of  Default — Suryri%e.\ — A.  exe- 
cuted a  mortgage  to  B. ,  with  power  of  sale  on 
default  and  usual  covenants  for  quiet  enjoyment. 
B.  transferred  by  indorsement  to  C. ,  subject  to 
the  equity  of  redemption.  C.  by  indenture  con- 
veyed in  general  terms  to  D.  This  deed  con- 
tained no  recitals ;  it  did  not  purport  to  be  in 
exercise  of  the  power  of  sale,  and  the  "parcels" 
differed  in  description  from  those  in  the  mort- 
gage, and  the  mortgagee  had  another  title  m 
him:— Held,  that,  under  these  circumstances, 
and  in  the  absence  of  evidence  of  default  by  the 
mortgagor,  D.  took  subject  to  the  mortgagor's 
right  to  possession  until  default.  A  rule  nisi  for 
a  new  trial  in  an  action  of  trespass  was  granted 
on  the  ground  that  the  plaintiffs  had  been  taken 
by  surprise  at  the  trial  by  defendant  putting  in 
evidence  certain  unregistered  deeds;  but  re- 
fused on  the  ground  that  the  verdict  was  against 
evidence.  At  the  argument  of  the  new  trial 
motion  it  appeared  that  at  the  trial  and  on  the 
motion  niai  there  had  been  a  mistake  as  to  the 


effect  of  the  defendant's  deeds : — Held,  that 
there  should  be  a  new  trial. 

On  appeal  to  the  Privy  Council  the  order  of 
the  Supreme  Court  was  affirmed  so  far  as  it 
directed  a  new  trial  in  the  action ;  but  varied 
so  far  as  it  rested  on  the  ground  of  surprise 
only.  The  order  for  a  new  trial  to  rest  on  the 
larger  ground  that  the  trial  which  was  had, 
and  the  verdict  in  such  trial,  were  unsatisfac- 
tory, and  a  new  investigation  to  take  place. 
No  costs  of  this  appeal.  Stuart  v.  Barayene, 
2  N.S.W.  L.R.  315;  4  N.S.W.  L.R.  365. 

Sale  by  Mortgagee  of  Reversionary  Interest 
under  Value.]  ^  The  doctrine  as  to  setting 
aside  the  sale  of  a  reversionary  interest  on 
the  ground  of  inadequacy  of  price  applies  to  a 
case  of  a  sale  by  the  mortgagee  of  such  an 
interest,  where  the  purchaser  from  the  mort- 
gagee has,  or  must  be  deemed  to  have,  notice  of 
the  circumstances,  though  the  sale  takes  place 
after  such  interest  has  in  fact  fallen  into  posses- 
sion. Dealings  with  reversionary  interests  con- 
sidered. Quaere,  whether  the  Statute  4  &  5  W. 
&  M.,  0.  16,  s.  5,  applies  to  this  colony.  Lang- 
don  V.  Eeuss,  4  N.S.W.  L.R.  Eq.  28. 

VII.  Payment  by  Mortgagok. 
Trustee  Act  1852,  16  Vict.  No.  19,  s.  52.]— 
Sec.  52  of  the  Trustee  Act  1852,  16  Vict.  No. 
19,  enacts  that  whenever  the  person  entitled  to 
receive  payment  of  any  money  secured  by  mort- 
gage upon  land  shall  endorse  upon  the  deed  of 
mortgage  an  acknowledgment  under  his  hand, 
attested  by  one  witness,  of  the  payment  of  the 
mortgage  debt  in  full,  such  endorsement  shall, 
upon  registration  thereof,  &c. ,  "operate  as  a  dis- 
charge of  the  mortgage  debt,  and  a  reconveyance 
of  all  and  singular  hereditaments  comprised  in 
such  mortgage,  to  the  person  or  persons  who 
shall,  at  the  time  of  such  payment,  be  entitled 
to  the  equity  of  redemption  thereof,  according 
to  his  or  their  respective  interests  therein  ": — 
Held,  that  the  section  applies  only  to  the  case 
of  mortgagor  and  mortgagee,  where  the  former 
pays  off  the  latter's  mortgage.  Eonse  v.  Nixon, 
4  S.C.R.  345. 

VII.  Lease. 

Eights  of  Mortgagor's  Lessee — Purchase  of 
Equity  of  Redemption — Notice.] — E.  mortgaged 
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certain  property  to  the  defendant  and  afterwards 
granted  a  lease  to  the  plaintifif  for  thirty  years. 
The  defendant  then  purchased  from  E.  the 
equity  of  redemption  and  gave  a  lease  to  S. : — 
Held,  that  the  defendant  and  his  tenant  could 
not  interfere  with  the  plaintiff's  rights,  as  the 
purchase  of  the  equity  of  redemption  had  taken 
place  under  circumstances  which  amounted  to 
notice  of  the  lease  already  granted  to  the 
plaintiff.  Injunction  granted  to  restrain  the 
defendant  and  S.  from  proceeding  in  an  action 
of  ejectment  against  the  plaintiff.  Bumn  v. 
Long,  5  S.C.R.  Eq.  64. 

Surrender  by  Lessee.] — See  Mate  v.  Kidd,  2 
S.C.R.  270 ;  3  S.C.R.  196. 

IX.  Injunction. 

Sale  of  Station — Mortgage  and  Promissory 
Notes — Assignment  of  Mortgage  only — Liability 
on  Promissory  Note.]— J.  purchased  from  R.  a 
share  in  certain  stations  to  be  held  by  them  in 
partnership,  giving  in  consideration  four  pro- 
missory notes  and  a  mortgage  over  his  share  to 
secure  their  payment.  R.,  without  the  know- 
ledge of  J.,  endorsed  the  notes  and  assigned 
the  mortgage  to  W.,  who  afterwards  re-assigned 
the  mortgage  to  R. ,  but  retained  the  notes.  J. 
and  R.  then  dissolved  partnership,  R.  paying 
J.  a  certain  sum  and  undertaking  to  deliver  up 
the  notes  cancelled;  and  a  transfer  of  the 
stations  was  executed  by  them  to  M.  The 
notes  were,  however,  never  cancelled,  but  re- 
mained in  the  possession  of  W. ,  who  sued  J.  on 
one  of  them.  J.  thereupon  filed  a  bill  in  equity 
(3  S.C.R.  Eq.  34),  and  obtained  an  injunction 
till  the  hearing  restraining  the  action. 

On  appeal  to  the  Privy  Council: — Held,  that 
the  assignee  of  a  mortgagee  cannot  stand  in  any 
different  character,  or  hold  any  different  posi- 
tion, from  that  of  the  mortgagee  himself, 
although  the  mortgagor  may  not  have  been 
a  party  to  the  assignment.  Every  mortgagor 
has  the  right  to  have  a  reconveyance  of  the 
mortgaged  property  upon  payment  of  the  money 
due  upon  the  mortgage,  and  the  mortgagee 
is  charged  with  the  duty  of  making  such  re- 
conveyance upqn  su,ch  payments  being  made. 
Where,  therefore,  a  mortgagee,  having,  besides 
the  property  mortgaged,  certain  promissory 
notes  made  by  the  mortgagor  as  collateral 
security  for  his  debt,  transferred  the  mortgage 


without  assigning  the  collateral  securities : — 
Held,  that  he  was  not  entitled  so  to  sever 
the  debt  from  the  security,  and  an  injunction 
granted  against  his  proceedmg  at  law  to  recover 
the  amount  of  one  of  the  notes  pending  a  suit 
instituted  by  the  mortgagor  to  redeem  and  to 
settle  the  equities  of  the  parties  sustained. 
On  the  suit  coming  on  for  hearing  before  the 
Primary  Judge,  the  bill  was  dismissed  with 
costs  (6  S.C.R.  Eq.  3),  Hargrave  P.J. 
holding  that  though  W.,  through  the  reas- 
signment to  the  mortgagee,  was  not  in  a 
position  to  reconvey  the  mortgaged  property, 
the  plaintiff  was  not  entitled  to  an  injunc- 
tion against  him  to  restrain  his  proceeding 
on  the  notes,  and  bill  dismissed,  with  costs.  In 
sales  of  station  property,  promissory  notes  are 
usually  the  primary,  and  mortgage  and  power  of 
sale  only  the  collateral  security  for  the  payment 
of  the  purchase-money,  and  the  Court  is  unwill- 
ing, by  discovering  equities,  to  restrain  the 
most  perfect  negotiability  of  such  instruments. 
Jones  V.  Walker,  3  S.C.R.  Eq.  34;  L.R.  1  P.C. 
50;  6  S.C.R.  Eq.  3. 

Offer  to  Pedeem  by  Second  Mortgagee.] — 
Where  a  second  mortgagee  applied  for  an 
injunction  to  stay  the  first  mortgagee  from 
selling  the  mortgaged  premises  under  a  power 
of  sale  in  his  mortgage: — Held  (Hargrave  J. 
dissentiente),  that  the  Court  would  not  inter- 
fere to  stay  the  sale  unless  the  second  mortgagee 
brought  the  amount  claimed  into  Court,  or  at 
the  very  least  undertook  and  submitted  to  be 
bound  to  pay  whatever  should  be  found  due. 
The  Bank  of  New  South  Wales  v.  Tyson,  11 
S.C.R.  Eq.  1. 

Primd  Facie  Case.] — L.  having  mortgaged 
certain  stations  and  stock  to  V. ,  afterwards  re- 
leased to  him  his  equity  of  redemption  therein. 
On  V.  proceeding  to  sell  the  property,  L.  filed  a 
bill  to  have  the  conveyance  of  the  equity  of  re- 
demption declared  void  on  the  ground  of  undue 
pressure,  non-performance  of  concurrent  under- 
takings, and  fraudulent  contrivances  on  the 
part  of  V.  in  relation  to  the  conveyance,  and 
praying  an  injunction  to  prevent  the  sale.  The 
Primary  Judge  made  an  order  granting  the  in- 
junction until  the  hearing.  An  appeal  against 
this  order  was  dismissed,  the  Court  holding 
(Martin  C.J.  dissentiente)  that  the  plaintiff  had 
sufficiently  made  out,  on  the  motion  for  injunc- 
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tion,  a  primd  Jacie  ca,ae  to  justify  him  in  asking 
for  the  relief  prayed  by  the  bill,  and  that  the 
evidence  showed  that  there  were  substantial 
questions  at  issue  between  the  parties  which 
could  only  be  properly  decided  at  the  hearing 
of  the  cause.  Lloyd  v.  Vichery,  12  S.C.R. 
Eq.  4. 

Interim  Injunction  to  Restrain  a  Mortgagee 
Enforcing  Ejectment — Special  Circumstances.'] — 
The  plaintiif  E.  entered  into  an  agreement  with 
the  defendant  B.  and  his  partner  I.,  that  B. 
and  1.  should  enlarge  a  store  on  one  acre  of  the 
plaintiflf  s  selection  of  eighty  acres.  The  money 
so  to  be  expended,  the  amount  of  which  was  in 
dispute,  was  secured  by  a  transfer  of  the  eighty 
acres  to  B.  There  was  evidence  that,  if  the 
Lands  Office  had  permitted  the  transfer  of  part 
of  a  selection,  only  the  one  acre  would  have 
been  traiisferred.  If  E.  did  not  repay  the 
money,  B.  was  to  have  an  option  of  purchasing 
the  one  acre  for  £20.  E.  was  to  receive  as  rent 
a  share  of  the  profits  of  the  store.  B.  furnished 
E.  with  accounts,  but  E.  declined  to  pay  the 
amoimt  claimed,  alleging  the  accounts  to  be 
incorrect.  B.  then  brought  ejectment,  and 
recovered  judgment  against  E.  for  possession 
of  the  other  seventy-nine  acres.  E.  then  filed 
his  statement  of  claim  for  an  injunction  to 
restrain  the  action  of  ejectment,  for  accounts 
and  for  specific  performance  of  the  agree- 
ment. Hargrave  P.J.  granted  an  injunction 
until  the  hearing.  The  defendant  appealed  :— 
Held,  dismissing  the  appeal,  that  under  the 
special  circumstances  the  interim  injunction 
was  rightly  granted.  Semble,  per  Martin  C.J. 
and  Innes  J.,  that,  in  the  absence  of  fraud,  or 
some  such  special  circumstance,  the  Court  has 
no  power  to  restrain  a  mortgagee  from  exer- 
cising his  legal  powers.  Semble,  per  contra, 
Manning  J.,  that  the  Court  of  Equity  has  a 
wide  discretion  in  restraining  the  exercise  of  a 
mortgagee's  legal  rights.  Everett  v.  Bayliss,  2 
N.S.W.  L.R.  Eq.  66. 

Mortgage  of  Ship.— See  Shipping. 


MUNICIPALITIES. 


Statutes.] — 


A.  Sydney. 


MORTMAIN. 
The  English  Mortmain  Act  does  not  apply  in 
New  South  Wales.     LamheU'e  Will,  9  S.C.R. 
Eq.  94. 


14  Vict.  No.  41  {Sydney  Corporation  Act  1850). 
17  Vict.  No.  33  {Dissolution  Act  1853). 
20  Vict.  No.  36  (Eeestablishment  Act  1857). 
43  Vict.  No.  3  (Sydney  Corporation  o/1879). 

B.  Other  Municipalities. 

22  Vict.  No.  13  {Municipalities  Act  of  1858). 
31  Vict.  No.  12  {Municipalities  Act  of  1861). 

36  Vict.  No.  26  {Municipalities  LigUing  Act 

0/1873). 

37  Vict.  No.  15  {Municipalities  Act  Amend- 

ment Act  of  Wi).     ^ 

I.  Constitution  or  Municipalities. 
(a)  Pi-oclamation, 
(J)  Readjustment, 

II.  Constitution  op  Council. 

III.  Electors  and  the  Roll. 

IV.  Nomination  and  Election, 

(a)  Nomination. 
(6)  Election, 

(c)  Poll  and  Ballot. 

(d)  Ouster, 

(i.)  Quo  Warranto. 

(ii.)  Under  31  Vict,  No.  12,  s.  99. 

V.  Conduct  oe  Business. 
(a)  Quorum. 
(t)  Atletidance, 
(c)  Notice- 

VI.  Power  and  Liabilities  or  Municipal 
Coepobations. 

1.  Sydney. 

(a)  Negligent  Construction  of  Drains, 
ttc,  under  Sydney  Corporation 
Act  14  Vict.  No.  41,  and  Sewer- 
age Act,  17  Vict.  No,  34. 

{b)  Ena-oaehment  on  Streets  under 
5  Will,  IV,  No,  20— See  Nuis- 
ance. 
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2.  Otlur  Municipalises. 

(a)  Negligence  in  Construction  and 
Management  of  Roads  wilder 
31  Vict.  No.  12,  s.  117  d-  119. 

(5)  Encroachment  by  Building  on  Pub- 

lic Thorough/are  under  31   Vict. 
No.  12,  s.  136. 

3.  General  Power  to  Sue  Individuals  for 

Datnage  to  Roads,  <i-c.,  by  Drains,  &c. 

4.  Power  to  Contract.— See  Cobpobation. 

5.  Power  to  Sue  for  Rates.  —  See  post 

Bates  (IX). 

VII,  Officers  and  Servants. 

(a)  Sydney  Corporation  Act,  43  Vict. 

No.  3. 

(b)  Municipalities   Act    of  1867,   31 

Vict.  No.  12. 

VIII.  By-Laws. 

(a)  Sydney  Corporation  Act,  14  Vict. 
No.  41,  s.  112. 

(6)  Municipalities   Act    of   1867,   31 

Vict.  No.  12, «.  153. 

IX.  Rates. 

1.  Sydney, 

[a)  Sydney  Sewerage  Act,  17  Vict. 
No.  34. 

(6)  Sydney  Corporation  Act,  43  Vict. 
No.  3. 

2.  Other  Municipalities. 

(a)  Under  22  Vict.  No.  13. 
(6)  Under  31  Vict.  No.  12. 

X.  Water  Supply. 
XI.  Penalties. 


I.  Constitution  of  Municipalities. 

(a)  Proclamation  (22  Vict.  No.  13). 

Municipal  Boundaries— Sec.  2.]— The  Colo- 
nial Act,  establishing  municipal  institutions 
in  New  South  Wales  (22  Vict.  No.  13, 
sec.     1),   declares    that   any    city,    town,    or 


hamlet,  now  or  hereafter  established,  or  any 
rural  district,  may  as  thereafter  provided  be 
constituted  a  municipality.  Sec.  2  provides 
that  upon  petition,  and  after  proceedings  have 
been  taken  as  therein  described,  the  Governor 
may,  by  proclamation,  declare  such  city,  town, 
or  liamlet,  or  such  rural  district,  to  be  a  muni- 
cipality. A  petition  in  pursuance  of  this  Act 
by  certain  householders  residing  at  four  places 
therein  specified,  proposing  certain  boundaries 
therein  described,  having  been  presented  to  the 
Governor,  he,  by  a,  proclamation  reciting  his 
powers  under  that  Act,  and  the  petition  and 
other  proceedings  taken  in  pursuance  thereof, 
declared  a  rural  district  therein  named  to  be  a 
municipality,  to  be  divided  into  two  wards, 
with  certain  limits  and  boundaries  as  therein 
defined.  This  proclamation  described  the  dis- 
trict incorporated  in  very  different  terms  from 
those  set  out  in  the  petition,  for,  besides  incor- 
porating a  rural  district  with  a  town,  it  in- 
cluded lands  which  the  petitioners  had  not 
asked  to  be  included,  and  it  ommitted  lauds 
which  the  petitioners  had  prayed  to  have 
included : — Held,  by  the  Privy  Council, 
afiirming  the  judgment  of  the  Supreme  Court, 
that  this  was  fatal  to  the  validity  of  the  pro- 
clamation, and  that  consequently  the  muni- 
cipality in  question  was  not  duly  constituted  or 
created  in  point  of  law.  Where  a  question 
arose  upon  the  construction  of  a  proclamation 
made  under  a  Colonial  Act  respecting  the 
formation  of  a  municipality  affecting  the  govern- 
ment of  the  colony,  and  the  appeal  sought  only 
a  construction  of  the  proclamation,  leave  to 
appeal  was  granted,  although  the  time  limited 
for  appealing  had  expired ;  but  as  the  appeal 
was  only  admitted  to  determine  sucli  construc- 
tion, terms  were  imposed  upon  the  petitioners, 
first,  that  it  was  to  be  without  prejudice  to  a 
judgment  already  existing  in  the  respondent's 
favour  arising  out  of  the  same  transaction;  and 
secondly,  tliat  a  security  bond  should  be 
executed  by  the  petitioners  to  indemnify  the 
respondent  (in  any  event  in  which  the  appeal 
was  determined)  his  expenses  and  cost  of 
appeal.  Oraham  v.  Berry,  3  Moo.  P.C. 
N.S.  207. 

Power  of  Governor — ss.  2  and  8.] — A  procla- 
mation constituting  a  municipality,  under  the 
Municipalities  Act  of  1858,  is  not  invalid,  be- 
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cause  in  its  definition  of  boundaries  it  omits  a 
substantial  portion  of  the  land  included  in  the 
petition  for  incorporation.  Municipality  of 
Cook  V.  St.  Paul's  College,  5  S.C.R.  322. 

(6)  Readjustment. 

Not  Complete  till  Proelamation—31  Vict.  No. 
12,  s.  23.] — If  notice  be  given  for  the  election  of 
additional  aldermen,  merely  on  the  strength  of 
an  official  intimation  that  there  has  been  a  re- 
adjustment, warranting  such  addition  under 
this  section,  and  before  the  proclamation  is 
actually  published,  the  election  will  be  void. 
Ex  parte  Moon,  in  re  Ollive,  9  S.C.R.  184. 

31  Vict.  No.  12,  s.  28,  does  not  Deprive 
Alderman  of  Office  though  his  Ward  no  longer 
Exists.'^ — S.  was  one  of  six  aldermen  who  repre- 
sented two  wards  in  the  Borough  of  R.  By 
readjustment  under  sec.  23  the  borough  was 
divided  into  three  wards.  The  ward  which  S. 
represented  was  altered  by  the  readjustment : — 
Held,  that  S.  (it  not  being  his  turn  to  retire) 
remained  an  alderman,  though  the  ward  for 
which  he  had  been  elected  was  no  longer  in 
existence,  and  that  as  he  had  no  notice  of  the 
mayoral  election,  that  election  was  void.  Ex 
parte  Read  (1875),  Browning,  p.  168. 

II.  Constitution  of  Council,  &c. 
Infant—^  Vic.  No.  13.]— An  infant  is  not 
eligible  to  be  elected  councillor  for  a  municipa- 
lity under  the  22  Vict.  No.  13.     R.  v.  Moon, 
4  S.C.R.  19. 

Illiterate  Person— Zl  Vid.  No.  12,  s.  42.]— A 
person  unable  to  read  or  write  may  be  elected 
mayor.  Ex  parte  Ollice,  in  re  Moon,  9  S.C.R. 
185. 

Elector  whose  rates  are  in  arrear — 31  Vict. 
No.  12,  sec.  32.  ]— Any  elector  may  be  elected  an 
alderman,  though  at  the  time,  his  rates  being  in 
arrear,  he  is  not  entitled  to  vote.  In  re 
Elkington,  8.M.H.  15th  June  1876;  Browning 
p.  170. 

irord.£'fec(io)is.]— Under  theActof  1858,  where 
there  are  separate  wards  in  a  municipality,  the 
ratepayers  of  each  ward  must  elect  a  councillor 
for  that  ward.  E.  v.  Cell,  ex  imrle  Ashworth, 
6  S.C.R.  239. 


Under  the  Act  of  1858,  22  Vict.  No.  13,  sec. 
9,  it  was  held  that  the  ratepayers  of  one  ward 
might  elect  as  their  councillor  a  person  duly 
qualified  for  another  ward  of  the  same  munici- 
pality,    lb. 

Under  the  Act  of  1867,  31  Vict.  No.  12,  sec. 
32,  it  was  decided  that  none  but  an  elector  of  a 
a  ward  is  capable  of  being  elected  alderman  for 
the  same  (per  Hargrave  and  Cheeke  JJ.; 
Stephen  C.J.  dissendente).  Ex  parte  Hurst,  in 
re  Be  Olouet,  9  S.C.R.  177. 

[Note. — Ex  parte  Hurst  was  overruled  by  Ex 
parte  Royle,  5  N.S.W.  L.R.  468.  Set  Appen- 
dix.] 

Disqualification —  Uncertificated  Insolvent— W 
Vict.  No.  13,  s.  39.]^An  uncertificated  insolvent 
is  not  disqualified  from  being  elected  a  councillor 
for  a  municipality  and  holding  the  ofBce  under 
the  Municipalities  Act  of  1858.  Ex  parte  Moss- 
man,  6  S.C.R.  245. 

[Note. — An  uncertificated  insolvent  is  ex- 
presslydisqualified  by 31  Vict.  No.  12,  see.  33,  but 
if  more  than  three  months  are  allowed  to  elapse 
before  proceedings  are  taken  he  cannot  be 
ousted  from  office.  Ex  parte  Hawksley,  8  S.C.R. 
342.] 

Disqualification— Contract — 31  Vict.  No.  12, 
s.  33.]— The  Municipal  Council  of  B.  having 
imposed  certain  tolls  for  the  use  of  wharves  in 
their  borough,  afterwards  passed  a  resolution 
that  a,  steamboat  company,  of  which  the  re- 
spondent was  one  of  the  proprietors,  should  be 
allowed  to  compound  for  the  toUs  by  a  yearly 
payment  of  £20  in  respect  of  each  wharf.  This 
resolution  was  notified  to  the  respondent,  and 
he  afterwards  acted  and  made  payments  under 
it:— Held  (per  Faucett  and  Windeyer  JJ.; 
Manning  J.  dubitante),  that  the  respondent  was 
disqualified  from  acting  as  alderman  of  the 
Borough  of  B.    In  re  Watson,  1  N.S.W.  L.R.  13. 

Declaration  of  Office— 31  Vict.  No.  12,  s.  34.] 
— On  motion  for  a  rule  under  sec.  99,  an  objec- 
tion was  taken  that  it  was  not  shown  that  the 
respondent  had  made  the  declaration  of  accept- 
ance or  acted  as  alderman : — Held,  that  as  it 
appeared  that  he  had  taken  part  in  the  proceed- 
ings of  the  council  the  Court  would  assume  that 
the  declaration  required  by  sec.  34  had  been 
made.  R.  v.  Boyd,  ex  parte  SavilU,  1 
S.C.R.  198. 
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And  see  Ex  parte  Aiideraon,  infra  XI.,  Penal- 
ties. 

Attendance  of  Alderman  where  no  Quoi-um — 
31  Vict.  No.  12,  ss.  37,  99,  101.]— A  vacancy  was 
declared  in  a  municipal  council  under  sec.  37  of 
the  Municipalities  Act  of  1867  (31  Vict.  No.  12) 
on, the  ground  that  an  alderman,  A.,  had  been 
absent  from  the  meetings  of  the  council  for 
three  moutlis.  A.  had,  in  fact,  attended  a  duly 
convened  meeting  of  the  council,  but  no  quorum 
was  formed,  and  the  meeting  lapsed: — Held, 
on  motion  in  the  nature  of  a  quo  warranto  to 
oust  B. ,  who  had  been  elected  in  A.  's  place,  that 
although  there  was  no  quorum  present,  A.'s 
attendance  was  as  eflBcacious  for  the  purpose  of 
the  section  as  if  there  had  been  a  full  attendance. 
A  quo  wai-ranto  was  granted.  Ex  parte 
Gannon,  S.M.H.  9th  Sept.  1876;  Browning 
p.  171. 


III.  Electors  and  the  Roll. 

Entry  on  Roll— Sight  to  vote— 22  Vict.  No.  13, 
5.  10.] — Persons  whose  names  are  on  the  elec- 
toral roll,  and  also  entered  as  having  a  freehold, 
leasehold,  and  household  qualification,  are 
pi-imd/ctcie  ratepayers  and  entitled  to  vote  at 
election  of  councillors  for  a  municipality.  S. 
V.  Cousins,  4  S.C.R.  1. 

Sight  of  Infant  Name  on  Soil — 22  Vict.  No.  13, 
ss.  9,  31.] — An  infant  is  not  eligible  to  be  elected 
councillor.  Semble,  an  infant  named  on  the  elec- 
toral roll,  and  being  a  ratepayer,  is  competent 
to  vote.    S.  V.  Moon,  4  S.C.R.  19. 

[Note. — See  sees.  52  and  32  of  the  Repealing 
Act  of  1867  (31  Vict.  No.  12).] 

Electoral  Boll — Municipal  Soil — 31  Vict.  No. 
12,  ss.  51,  64.] — The  borough  of  A.  was  separ- 
ated from  the  old  borough  of  W.,  its  area  being 
conterminous  with  the  Western  ward  of  W., 
and  was  constituted  a  separate  municipality 
under  sec.  18  of  the  Municipalities  Act  of  1867. 
At  the  first  election  of  aldermen  and  auditors 
in  the  new  municipality  of  A.,  the  returning 
officer  allowed  those  to  vote  whose  names  were 
on  the  municipal  roll  of  the  Western  ward  of 
W.,  and  also  those  whose  names  were  on  the 
electoral  roll  of  this  district,  recording  single 
votes  as  to  the  latter,  and  cumulative  votes  as 


to  the  former.  The  respondent  having  been 
elected  one  of  the  aldermen  of  A.,  the  Court, 
under  sec.  99,  ousted  him  of  his  office  as  having 
been  unduly  elected,  because,  under  sec.  64,  the 
municipal  roll  was  the  only  one  that  ought  to 
have  been  used.     Ex  parte  Moon,  8  S.C.R.  50. 

Municipal  Soil— SI  Vict.  No.  12,  ss.  54.  63.} 
—The  municipal  roll  (sees.  54  and  63)  not 
having  been  made  out  for  the  current  year, 
the  old  roll  for  the  previous  year  remained 
in  force.  Neither  respondent,  the  alderman 
whose  election  was  impeached,  nor  either 
of  his  nominators  were  on  it,  and  the  elec- 
tion was  declared  invalid:— Held,  that  if  the 
Council  and  its  officers  had  neglected  their  duty 
in  this  respect  steps  should  be  taken  to  punish 
them  (sec.  192),  but  this  neglect  was  no  excuse 
for  holding  office  without  the  requisite  qualifica- 
tions. Under  the  cirovimstanoes  the  respondent, 
not  to  pay  the  costs.  Exparte  Byrne,  9  S.C.R. 
176. 


IV.  Nomination  and  Election. 

(a)  Nomination— 31  Vict.  No.  12,  sec.  66. 

Contraction  for  Names.] — Signing  a  name  with 
the  contractions  ordinarily  used  to  designate  the 
name  is  a  sufficient  signature  to  a  nomination 
paper  within  the  meaning  of  the  section.  Ex 
parte  Nelson,  in  re  Mulholland,  9  S.C.R.  161. 

"Entitled  to  Vote."] — The  nomination  of  a  can- 
didate for  the  office  of  alderman  under  the 
Mimioipalities  Act  of  1867  is  invalid  if  the 
nomination  is  made  by  ratepayers  whose  rates 
are  then  in  arrear,  because  they  are  not  "en- 
titled to  vote,"  although  they  may  have  paid 
their  rates  before  this  election  and  actually 
voted.     Ex  parte  Drew,  9  S.C.R.  169. 

"Seven  Days'  Notice."]  —  See.  66  of  the 
Municipalities  Act  of  1867  requires  the  docu- 
ments for  the  nomination  of  candidates  to  be 
delivered  to  the  returning  officer  "  seven  days, 
at  least  "  before  the  day  of  nomination: — Held, 
that  such  period  is  exclusive  both  of  the  day  of 
nomination  and  of  that  on  which  the  documents 
are  delivered.  Exparte  Hurst,  in  re  De  Clouet, 
9  S.C.R.  177. 
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Puhlication  of  Notice,.'] — If  the  notice  for  the 
election  of  additional  aldermen  given  to  a 
borough  by  proclamation  be  published  before 
the  proclamation,  the  efleotion  will  be  void. 
Ex  parte.  Moon,  in  re,  Ollive,  9  S.C.R.  184. 

Omission  from  Nomination  Paper.} — L.  was 
duly  nominated  for  election  as  an  alderman  for 
C.  ward,  in  the  municipality  of  S.  The  nomina- 
tion paper  was  in  accordance  with  the  Act,  but 
omitted  to  state  that  C.  ward  was  within  the 
municipality  of  S. : — Held,  that  the  returning 
officer  was  wrong  in  rejecting  the  nomination 
on  the  ground  of  that  omission,  and  a  rule 
under  sec.  99  to  o\ist  G.,  who  was  the  other 
candidate  and  had  been  declared  elected,  was 
made  absolute,  but  without  costs.  Ex  parte 
Lenehan,  in  re  Municipality  of  St.  Peter's, 
S.M.H.  8th  March  1876  ;    Browning  p.  46. 

EhHor  cannot  Nominate  if  Rates  in  arrear."] — 
A  rule  nisi  was  made  absolute  to  oust  D. 
from  the  office  of  mayor  of  G.,  on  the  ground 
that  one  of  those  who  had  nominated  D.  for 
the  office  of  alderman  had  his  rates  in  arrear 
at  the  time  the  nomination  was  sent  in,  al- 
though the  rates  were  paid  before  the  "  day  of 
nomination."  Ex  parte  Davies,  S.M.H.  16th 
March  1876;  Browning  p.  46. 

But  where  a  nomination  paper  had  been 
signed  by  four  electors— two  of  whom  had 
paid  their  rates,  the  nomination  was  a  valid 
one.  Ex  parte  ElUngton,  S.M.H.  14th  June 
1876 ;  Browning  p.  170. 

A  motion  was  made  to  make  absolute  a 
rule  under  sec.  99  to  oust  a  person  elected 
as  alderman,  on  the  grounds — (1)  That  one  of 
the  nominators  had  not  paid  his  rates  ;  (2)  That 
the  person  elected  had  not  paid  his  rates: — Held, 
also,  that  any  person  who  is  the  occupier,  lessee, 
or  owner  of  rateable  property  within  the  mu- 
nicipality within  the  meaning  of  sec.  52  of  31 
Vict.  No.  12,  is  an  elector  within  the  meaning  of 
sec.  32  of  the  Act  and  is  eligible  for  the  office  of 
alderman,  whether  or  not  he  has  paid  his  rates, 
and  whether  or  not  he  is  entitled  to  vote  at 
the  election  of  an  alderman.     Tb. 

Description  of  Candidate's  Occupation— Free- 
holder.]—A  candidate  for  the  office  of  alder- 


man was  described  in  the  nomination  paper  as  a 
"freeholder:" — Held,  that  such  description  was 
insufficient.  Ex  parte  Gow,  in  re  Mossman 
(1873),  3N.S.W.  L.R.  137  (note). 

Freeholder.] — In  a  paper  signed  by  two  rate- 
payers of  a  municipality  nominating  T.  as  a  can- 
didate for  the  office  of  alderman,  F.  was  des- 
cribed as  a  "  freeholder,"  and  his  place  of  resi- 
dence was  not  mentioned : — Held,  that  the 
election  was  void,  and  a  rule  nisi  to  oustF.  from 
the  office  of  alderman  made  absolute  with 
costs.  Ex  parte  Gow,  in  re  Mossman,  fol- 
lowed. Ex  parte  Hashing,  in  re  Farnsworth, 
Knox  151. 

"  Esq.,  M.L.A.,  Freeholder."] — J.F.,  a  candi- 
date for  the  office  of  alderman,  was  described  in 
the  nomination  paper  as  "  J.  F.,  Esq.,  Member 
of  the  Legislative  Assembly,  freeholder."  He 
was  of  no  profession,  business,  or  calling,  but 
lived  upon  the  Income  he  derived  from  his 
freehold  estates:^Held,  under  the  circumstances, 
a  sufficient  description  of  the  candidate's  "occu- 
pation "  within  the  meaning  of  sec.  66  of  the 
Municipalities  Act  of  1867.  Ex  parte  Fullford, 
3  N.S.W.  L.E.  135. 


(6)  Election. 

22  Vict.  No.  13,  e.  Z5— Candidate  cannot  be 
Returning  O^ce)-.  ]-yThe  chairman  of  a  Munici- 
pal Council,  who,  by  sec.  35  of  the  Munici- 
palities Act  of  1858,  is  the  returning  officer  at 
the  election  of  councillors,  is  disqualified  as 
returning  officer  from  being  elected  a  councillor 
at  the  election  where  he  presides  ;  and  sec.  34j 
which  provides  that  every  retiring  councillor 
may,  if  otherwise  qualified,  be  re-elected,  does 
not  qualify  the  chairman,  being  a  retiring  coun- 
cillor, to  act  as  returning  officer  ;  and,  therefore, 
if  he  be  returned  the  election  is  void.  Quart, 
whether  the  chairman,  if  a  candidate  for  election 
as  councillor,  can,  under  sec.  16,  appoint  a  sub- 
stitute to  act  for  him  as  returning  officer.  R. 
V.  North,  4  S.C.R.  14. 

The  functions  of  a  returning  officer  cease 
when  he  sees  and  acquiesces  in  his  own  nomi- 
nation. When  a  mayor,  acting  as  returning 
officer,  finds  himself  nominated  and  acquiesces 
in  such  nomination,  he  must  not  further  inter- 
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fere  with  the  nomination.     Ex  ■parte,  Hurst,  in 
re  Dc  Clotiet,  9  S.C.n.  177. 

31  Vict.  No.  12,  ss.  42,  99,  and  106~Candklate 
Voting  Jor  himself.]— The  respondent  had  been 
mayor  of  the  previous  year  and  after  the  elec- 
tion of  the  new  aldermen  lie  took  the  chair  for 
the  election  of  a  mayor  for  the  ensuing  year. 
M.  and  the  respondent  were  candidates,  and 
the  votes  were  equal,  the  respondent  thereupon 
gave  a  second  vote  for  himself  : — Held,  that  at 
the  time  the  respondent  was  not  mayor  and 
therefore  had  no  right  to  any  casting  vote,  and 
that  the  election  was  void.  S.  v.  Fit~<jera7d, 
'Ex  parte  Moore,  7  S.C.R.  223. 

37  Vict.  No.  15,  s.  3— Time  of  Election— 
When  to  he  decided  by  Lot.] — The  election  of 
mayor  must  take  place  within  seven  days  of  the 
annual  election  of  aldermen,  a  majority  of  the 
whole  number  of  aldermen  must  be  present,  and 
if  the  votes  are  equal  the  election  must  decided 
by  lot  in  accordance  with  37  Vict.  No.  15,  s.  3. 
Ex  parte  WTiitcombe,  in  re  Lakeman,  3  N.S.W. 
L.R.  142. 


(c)  Poll  and  Ballot. 

22  Vict.  No.  13,  ss.  23,  2i— Ballot  Boxes 
Illegally  Opened.] — The  ballot  boxes  had  been 
opened,  and  the  poll  declared  by  the  chairman 
before  the  time  directed  by  sec.  24 : — Held,  that 
although  such  opening  and  declaration  were 
clearly  illegal,  yet,  as  the  chairman  believed 
that  he  acted  with  the  assent  of  all  partijes,  and 
was  not  shown  to  have  acted  from  improper 
motives,  the  Court  would  not,  on  this  ground, 
make  absolute  a  rule  for  a  gao  warranto  infor- 
mation.    E.  V.  Cousins,  4  S.C.R.  1. 

31  Vict.  No.  12,  s.  Id— Time  for  Polling- 
Election  of  Alderman — Closing  Poll  a  Quarter  of 
an  Hour  too  Early — Costs.] — The  Act  du-ects 
that  at  an  election  of  an  alderman  the  poll  must 
be  kept  open  till  three  o'clock.  By  mistake  the 
returning  officer  closed  the  poll  at  a  quarter  to 
three  : — Held,  that  the  election  was  invalid. 
Costs  to  be  paid  by  the  returning  officer.  Ex 
parte  Russell,  2  N.S.W.  L.R.  82. 

31  Vict.  No.  12,  ss.  74,  77,  19—Poll  Clerk  not 
making   Declaration-Ballot  Papers  Initialled 


only.} — If  it  appears  to  the  Court  in  a  proceed- 
ing taken  under  sec.  99  of  the  Municipalities 
Act  of  1867  (31  Vict.  No.  12),  that  a  person  has 
been  unduly  elected  an  alderman,  the  Court  has 
no  discretion  in  the  matter,  but  will  have  to 
make  absolute  the  rule  to  oust  him  from  the 
office  :— Where  persons  were  allowed  to  vote 
without  having  made  the  declaration  prescribed 
by  sec.  52  of  the  Act,  the  election  was  held  to 
have  been  invalid.  Held,  also  (per  Hargrave  J. ), 
that  the  fact  tliat  the  poll  clerk  did  not  make 
the  declaration  required  by  sec.  74  also  rendered 
the  election  void.  Semble  (per  Martin  C.J.), 
that  the  fact  that  the  poll  clerk  did  not  sign, 
but  merely  initialled  the  ballot  papers,  was  not 
material,  as  the  provision  in  sec.  77  is  merely 
directory.  Ex  parte  Eeay,  8.M.H.  11th  March 
1876  ;  Browning  p.  173. 


(d)  Ouster. 

(i.)  Under  22  Vict.  No.  IZ—Quo  Warranto. 

Bad  votes  must  turn  election.]  —  An  appli- 
cation for  a  quo  wai-ranto  information  will  not 
be  granted  on  the  ground  of  the  badness  of  some 
of  the  votes  given  in  favour  of  the  defendant, 
unless  it  is  shown  by  a  relator  that  if  the  votes 
complained  of  are  rejected,  the  defendant  would 
be  in  a  minority.     R.  v.  Cousins,  4  S.C.R.  1. 

Want  of  Title  in  Electing  Councillors.] — A  quo 
warranto  will  not  be  granted  to  try  by  what 
title  a  party  exercised  the  office  of  chairman  of 
a  municipality  where  the  objection  taken  is  the 
want  of  title  in  the  councillors  who  elected  him. 
R.  V.  Cell,  exparte  AshioortJi,  6  S.C.R.  239. 

Costs.] — Costs  are  not  recoverable  upon  a 
judgment  of  quo  warranto.  E.  v.  North,  4 
S.C.R.  182. 

Acting  in  or  Acceptance  of  Office— Amendment  ] 
— The  Court  discharged  a  rule  for  a  quo  warranto 
information,  it  not  appearing  by  the  affidavits 
that  the  councillor  whose  title  was  impeached 
had  acted  as  such,  or  had  accepted  the  office, 
and  refused  leave  to  amend.  R.  v.  Smith,  ex 
parte  O'Dea,  6  S.C.R.  259. 

Proof  of  Acting.] — Where  the  affidavits  on 
which  the  rule  for  a  quo  warranto  was  granted. 
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•did  not  show  that  the  respondent  had  acted  in 
the  office,  the  Court  refused  to  allow  the  appli- 
cant to  supply  this  defect  in  his  affidavit  by 
admissions  in  the  affidavits  filed  on  behalf  of 
the  respondent,  and  discharged  the  rule.  In  re 
Mitchell,  2  S.C.R.  N.S.  214. 


(ii.)  Rvle  under  31  Viet.  No.  12,  s.  99. 

Acting  as  Alderman.] — Where  the  affidavit  in 
support  of  a  rule  under  sec.  99  of  the  Munici- 
palities Act  of  1867  stated  that  the  alderman 
whose  title  was  impeached  had  been  elected, 
and  that  he  had  "  on  several  occasions  since  the 
election  taken  part  in  the  proceedings  of  the 
Council:" — Held,  that  it  sufficiently  appeared 
that  he  had  acted  as  such  alderman,  and  had 
accepted  the  office.  Semble,  that  upon  appli- 
cation under  the  99th  section  it  is  not  necessary 
for  the  applicant  to  show  that  he  has  any  in- 
terest in  the  election,  if.  v.  Boyd,  ex  parte 
Saville,  7  S.C.R.  198. 

Rule  must  he  Applied  for  within  Three  Montlis.'] 
— The  proviso  to  sec.  99  of  the  Municipalities 
Act  of  1867  enacts  that  no  order  or  rule  calling 
on  a  mayor,  alderman,  or  auditor  of  any  muni- 
cipality to  show  cause  why  he  should  not  be 
ousted  of  his  office,  shall  in  any  case  be  granted, 
if  at  the  time  of  the  application  for  such  rule  or 
order  more  than  three  months  shall  have 
elapsed  after  the  election,  or  the  time  when  the 
person  against  whom  such  application  shall  be 
made  shall  have  been  disqualified.  B.  was 
elected  an  alderman,  and  he  was  then  an  un- 
certificated insolvent,  more  than  three  months 
having  elapsed  after  his  election  : — Held,  that 
the  proviso  in  sec.  99  was  fatal  to  any  applica- 
tion for  a  rule  calling  on  B.  to  show  cause  why 
he  shoiild  hot  be  ousted  of  his  office.  Ex  parte 
Hawksley,  8  S.C.R.  342. 

"Declared  Elected"  —Acting  in  Office.]— To 
obtain  a  rule  under  this  section  to  oust  a  mayor 
or  alderman  it  is  not  necessary,  as  in  quo  loar- 
ranto,  to  show  he  has  acted  in  such  office.  It 
is  sufficient  to  prove  he  was  "  declared  elected" 
and  was  "  unduly  elected."  What  is  sufficient 
evidence  that  such  a  person  has  been  "  declared 
elected,"  or  has  acted  in  office,  considered. 
The  election  of  a  mayor  must  take  place  within 
seven  days  of  the  annual  election  of  aldermen. 


a  majority  of  the  whole  number  of  aldermen 
must  be  present,  and  if  the  votes  are  equal  the 
election  must  be  decided  by  lot.  Ex  parte 
Whitcombe,  re  Laheman,  3  N.S.W.  L.R.  142, 


v.  Conduct  of  Business. 

(o)  Quorum, 

31  Vict.  No.  12,  s.  101— Majority  of  Council.] 
— The  101st  section  of  the  Municipalities  Act 
1867,  provides  that  "  a  majority  of  the  whole 
number  of  members  of  the  council  or  a  moiety 
when  such  number  is  even,  shall  be  a  quorum:" 
— Held  (Stephen  C.J.  dissentiente),  that  the 
words  "  whole  number"  mean  the  actual  number 
of  duly  elected  members  existing  at  any  time, 
and  not  the  full  number  of  which  the  council 
by  law  consists.  Therefore,  where  a  borough 
council  consisted  by  law  of  nine  members, 
and  of  these  six  only  were  duly  elected,  and  of 
the  six  only  three  were  present  at  the  election 
of  mayor,  the  election  was  valid.  Ex  parte 
Ollive,  in  re  Moon,  9  S.C.R.  185. 


(6)  What  Constitutes  Attendance. 
See  Ex  paiie  Gannon,  supra  col.  597. 

(c)  Notice. 
See  Ex  parte  Read,  supra  col.  595. 


VI.  Powers  and  Liabilities  of  Municipal 
Corporations. 

I.  Corporation  of  Sydney. 

(a)  Negligent  construction  of  drains,  <fcc., 
imder  Sydney  Corpo^-ation  Act,  14  Vict.  No. 
41;  and  Sewerage  Act,  17  Vict.  No.  34. 

Liability  of  Corporation  for  Breaking  up  Roads, 
(Sic. — Sewerage.] — The  seventh  section  of  the 
Sewerage  Act,  17  Vict.  No.  34,  authorises  the 
corporation  "to  break  up  the  soils,  pitohings, 
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and  pavements  of  any  public  or  private  streets, 
highways,  roads,  ways,  footpaths,  lanes, 
passages,  and  places  within  the  city,  and  to 
excavate  and  sink  trenches  for  the  purpose  of 
laying  down,  making,  and  constructing  common 
sewers  or  drains  therein,  and  to  cause  such 
common  sewers  or  drains  therein  to  communicate 
with  the  sea,  &o.: — Held,  that  the  word  "place" 
must  mean  some  place  ejusdem  generis  with  the 
other  words  used  in  the  section,  that  is,  some 
spot  or  street  used  in  some  way  as  a  thorough- 
fare ;  and  that  therefore  the  corporation  could 
not,  under  this  section,  construct  a  sewer  on  the 
gas  company's  premises,  the  spot  not  being 
used  as  a  thoroughfare,  notwithstanding  that 
the  overflow  over  it  of  rainwater  from  the  neigh- 
bouring street  tended  naturally.  Mansfield  v. 
The  Mayor  of  Sydney,  6  S.C.R.  17. 

Overflow  of  Drainage  Water.] — By  the  84th 
section  of  the  Sydney  Corporation  Act,  14 
Vict.  No.  41,  the  Mimicipal  Council  are 
authorised  to  "cause  proper  and  convenient 
sewers,  gutters,  drains,  and  watercourses  to  be 
made  along  or  under  the  streets,  &c.,  for  carry- 
ing off  water,  mud,  or  other  filth  from  the 
same. "  In  an  action  against  the  corporation  for 
negligently  causing  and  permitting  an  overflow 
of  foul  or  other  water  by  bad  construction  of  a 
watercourse  on  to  the  plaintiff's  land: — Held, 
that  the  plaintiff  was  entitled  to  recover  if  more 
filth  or  other  injurious  matter  was  thrown 
on  the  plaintiff's  land  than  would  have  come 
there  but  for  the  defendants'  watercourse  ;  and 
that  it  was  immaterial  that  this  filth  would  not 
have  been  brought  down  by  the  watercourse 
but  for  the  wrongful  act  of  third  persons. 
Smart  v.  The  Corporation  of  Sydney,  6  S.C.R, 
380. 

In  an  action  against  the  corporation  for 
injury  done  to  the  plaintiff's  land  and  buildings 
by  the  improper  construction  and  negligent 
keeping  of  certain  ways  and  drains  made  on 
adjoining  properties,  a  verdict  was  given  for  the 
plaintiff  with  nominal  damages.  The  judge 
directed  the  jury  that  the  plaintiff  was  entitled 
to  a  verdict  if  the  corporation  were  guilty 
of  negligence,  and  that  they  would  be  guilty 
of  negligence  if  their  drains  were  so  constructed 
that  more  filth  was  brought  by  them  upon 
the  plaintiff's  land  than  would  otherwise  have 
come  there;   and  that  the  propriety  and  con- 


venience of  such  works  were  to  be  considered, 
as  well  with  regard  to  the  plaintiffs  property 
as  to  those  which  they  were  intended  to 
benefit.  Motion  on  behalf  of  plaintiff  for  rule 
nisi  for  new  trial  refused :— Held  (Stephen 
C.J.  dissentiente)  that  the  direction  of  the 
judge  was  right.  Smart  v.  The  Corporation 
of  Sydney  (6  S.C.R.  380)  observed  upon. 
Hughes  v.  J'he  Mayor,  &c.,  of  Sydney,  10 
S.C.R.  310. 

Nuisance  hy  Drains — Measure  of  Damages.] 
The  plaintiff  sued  for  damages  for  the  nuisance 
caused  by  the  stench  from  an  open  drain  con- 
structed by  the  defendants.  The  plaintiff's  land 
adjoining  the  drain  was  unoccupied,  but  there 
was  uncontradicted  evidence  that  in  conse- 
quence of  the  nuisance  he  had  been  unable  to 
sell  the  land  at  the  price  that  it  would  other- 
wise have  fetched.  At  the  trial,  the  jury  gave 
the  plaintiff  Jd.  damages.  Upon  motion  for  a 
new  trial  on  the  ground  that  the  damages  were 
insufficient :— Held,  that  under  the  circum- 
stances the  jury  ought  to  have  given  more  than 
nominal  damages,  and  a  new  trial  granted. 

Held,  on  motion  for  leave  to  appeal  to  the 
Privy  Council,  that,  although  the  plaintiff  in 
his  declaration  claimed  £10,000,  yet  as  the 
verdict  set  aside  was  only  for  one  farthing  there 
was  not  a  sufficient  amount  in  question  to  gjye 
the  defendants  the  right  to  appeal.  Jones  v. 
Municipal  Council  of  Sydney  (No.  1),  1  N.S.W. 
Ii.R.  315. 

Municipalities  Doing  Work  Authorised  hy 
Statute — Damage  to  an  Individual.]— Where  a 
Corporation  is  authorised  by  Statute  to  do 
certain  work,  they  are  liable  for  injuries  caused 
to  the  property  of  an  individual  by  their  negli- 
gent performance  of  such  work.  A  Municipal 
Corporation  was  authorised  by  Statute  "to 
cause  proper  and  convenient  sewers,  gutters, 
drains,  and  watercourses  to  be  made."  They 
diverted  a  naturar  watercourse  so  as  to  cause  a 
flow  of  sewage  along  an  open  drain  close  to  the 
plaintiff's  land :— Held,  that  the  plaintiff  was 
entitled  to  recover  for  the  damage  done  to  the 
selling  value  of  his  land.  Jones  v.  Municipal 
Council  of  Sydney  (No.  2),  2  N.S.W.  L.R.  222. 

14  Vict.  No.  41,  s.  82 — Cellar  under  Footpath 
—Sydney  Police  Act  (4  Will.  IV.  No.  7).]— M. 
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constructed  cellars  under  the  footpath  opposite 
his  house.  An  injimotion  was  granted  restrain- 
ing him  from  continuing  the  same,  except  with 
the  permission  of  the  city  surveyor.  The  city 
surveyor  being  ill,  M.  applied  to  the  corporation, 
but  the  mayor  refused  to  put  the  question  to 
the  vote.  The  Primary  Judge  refused  to  grant 
an  order  for  an  attachment  for  disobeying  the 
injunction ;  and  an  appeal  from  his  decision  was 
dismissed.  Altorneij-Generalv.  Mears,\  S.C.Pv. 
N.S.  Eq.  22. 

(6)  Encroachment  on  Streets  under  5  Will.  IV. 
No.  20.] — The  corporation  of  Sydney  cannot 
abate  an  encroacliment  on  the  street  made 
illegal  by  the  5  Will.  IV.  No.  20,  sec.  4,  except 
in  the  mode  provided  by  that  section.  The 
Act  does  not  apply  to  houses  in  existence  at 
the  time  of  its  passing  unless  some  rebuiklings 
or  alterations  have  taken  place  within  the  pro- 
hibited distance.  Alexander  v.  Mayor  ti-c.  of 
Sydney,  1  SCR.  App.  26. 


2.  Other  Municipalities. 

(a.)  Negligence  under  31  Vict.  No.  12,  sees. 
117  and  119. 

Careof  Streets — Negligence — Damages.] — In  an 
action  against  the  council  of  a  mvmicipality  by 
tlie  administratrix  of  C. ,  to  recover  damages  for 
C.'s  loss  of  life  by  the  defendants'  negligence  in 
not  providing  proper  lights  or  safe-guards  along 
a  retaining  wall  flanking  a  public  road  within 
the  municipality,  it  appeared  that  at  the  time  of 
accident  the  road  in  question  was  not  finished 
and  not  fit  for  traffic.  The  whole  construction 
of  the  road  was  directed  by  the  defendants,  in 
accordance  with  a  design  and  specifications  pre- 
pared by  their  engineer.  The  retaining  wall 
had  been  erected  by  one  who  contracted  for  the 
whole  job,  and  was  at  the  time  of  the  accident 
proceeding  with  the  works.  The  contractor 
employed  his  own  workmen,  and  the  defendants' 
engineer  saw  that  the  work  was  properly  done 
according  to  specifications.  C.  fell  over  the  re- 
taining wall  on  a  dark  night  and  was  killed. 
No  lights  had  been  placed  there,  and  no  bar  to 
prevent  the  public  from  passing  along  the  em- 
bankment, and  no  fence  had  been  erected  on  the 
top  of  the  retaining  wall  to  keep  people  from 


falling  over : — Held,  that  the  corporation,  and 
not  the  contractor,  was  liable,  as  the  omission 
to  put  up  any  light  or  pole,  or  fence,  which  was 
the  cause  of  the  accident,  was  nothing  occurring 
in  the  course  of  the  contractor's  employment  or 
in  the  mode  of  performing  the  work,  but  was  a 
matter  collateral  to  and  beyond  the  contraot. 
Gaucher  v.  Corporation  of  Newcastle,  8  S.C.R. 
309. 

Nuisance — Dam  on  Water  Reserve— Surface 
Drainage.  ] — The  owner  of  lower  land  has  a  right 
by  erecting  a  dam  or  otherwise  to  pen  back  the 
surface  drainage  from  the  higher  land  flowing  in 
an  undefined  course.  Plaintiff  brought  an 
action  for  damage  by  overflowing  of  defendant's 
drains.  Before  the  construction  of  the  drains 
by  the  defendant  the  rain  water  fallmg  on 
plaintiff's  land  flowed  over  the  surface  on  to  the 
water  reserve.  After  the  construction  of  the 
drains,  the  Sydney  Corporation,  acting  under 
sec.  12  of  the  Water  Supply  Act,  17  Vict.  No. 
35  (repealed),  built  a  dam  on  the  reserve  for  the 
purpose  of  preventing  house  sewage  and  other 
offensive  matter  from  flowing  on  to  the  reserve. 
The  water  and  sewage  so  dammed  back  flowed 
over  the  plaintiff's  land  from  the  drains  con- 
structed by  the  defendants : — Held  (per  Mar- 
tin C.J.  and  Hargrave  J.;  Manning  J.  dissen- 
tiente),  that  the  Sydney  Corporation  had  a  right 
to  pen  back  the  surface  drainage  ;  and  (2),  that 
they  had  power  to  construct  the  dam  by  sec.  12 
of  the  Water  Supply  Act,  and,  therefore,  that 
the  defendants  were  liable.  Butcher  v.  Bwonigh 
of  Woollahra,  S.M.H.  12th  Dec.  1876;  Brown- 
ing p.  179. 

Nuisance  in  the  Highway— Non-repair  oj 
Boads  and  i)jm?is.]— The  municipality  of  B., 
incorporated  under  New  South  Wales  Acts  No. 
13  of  1858  and  No.  12  of  1867,  and  having  there, 
under  the  care,  construction,  and  management 
of  the  roads  and  streets  within  their  munici- 
pality, constructed  therein  a  barrel  drain  into 
which  ran  an  open  drain,  the  brickwork  of  which 
having  broken  away,  and  not  havmg  been 
repaired,  a  hole  was  caused  into  w^ich  the 
plaintiff's  horse  fell,  carrying  the  plaultiff  with 
him,  crushing  the  plaintiff's  leg  against  one  side 
of  the  hole,  and  causing  a  compound  fracture  of 
the  leg.  In  an  action  claiming  damages  against 
the  municipality — (ci)for  negligence  in  construct- 
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ing  the  street;  (b)  for  negligence  in  keeping  and 
maintaining  the  street  and  not  repairing  the 
drain,  gutter,  or  sewer,  in  the  said  street  (plea 
the  general  issue) — the  Chief  Justice  directed  the 
jury  that  the  defendants  under  their  Act  of  in- 
corporation were  not  liable  for  the  result  of  any 
mere  nonfeasance ;  that  if  they  thought  fit  to 
construct  a  sewer  and  did  the  work  in  so  negli- 
gent a  manner  as  to  bring  about  the  accidelttt, 
they  were  liable  for  that  misfeasance ;  but  if 
they  constructed  the  sewer  properly  in  the 
first  instance  and  it  became  defective  afterwards, 
they  were  not  bound  to  repair  it ;  and,  further, 
that  if  the  defective  state  in  which  the  drain  was 
arose  from  the  operation  of  the  weather  or  wear 
and  tear,  it  having  been  properly  constructed 
originally,  they  were  not  liable.  Verdict  for  the 
defendants  : — Held,  by  the  Privy  Council,  dis- 
missing an  appeal  from  the  decision  of  the 
Supreme  Court  granting  a  new  trial,  that  as 
regards  (6)  there  was  a  misdirection.  The 
barrel  drain  was  not  only  made  by  the  de- 
fendants, but  the  sole  control  and  management 
of  it  were  by  the  statute  vested  in  them.  By 
reason  of  their  construction  of  that  drain  and 
their  neglect  to  repair-  it,  whereby  as  an  indirect 
but  natural  consequence  the  dangerous  hole 
formed  was  left  open  and  unfenced,  they 
caused  a  nuisance  in  the  highway,  for  which, 
whatever  their  statutory  obligations  to  repair 
may  have  been,  they  were  liable  to  an  indict- 
ment and  also  to  an  action  by  the  plaintiff^  who 
had  sustained  direct  and  particular  damage  from 
their  breach  of  duty.  Macpherson  v.  Borough 
o/Bathurst,  Knox  204  ;  L.R.  4  App.  Cas.  256. 

Leave  and  License.  ] — An  owner  of  land  is  not 
entitled  to  compensation  under  sec.  119  in  respect 
of  works  done  outside  his  land,  though  it  may 
have  been  injuriously  affected  by  such  works. 
To  a  count  for  compensation  for  existing  works 
upon  plaintiff's  land,  the  defendants  pleaded 
on  equitable  grounds  that  the  plaintiff  requested 
them  to  make  the  road,  the  works  on  which 
were  complained  of,  and  that  they  were  in- 
duced by  his  representations  to  believe  that  if 
they  did  such  work  to  the  best  of  their  judg- 
ment he  would  not  require  any  compensation  : 
— Held,  a  gqod  plea.  Qucere,  whether  the 
representations  should  have  been  set  out  at 
length  in  the  plea.  Robinson  v.  Borough  of 
Ashfield,  2  S.CR.  N.S.  169. 


Evidence. '\— A.  letter  of  the  plaintiff  in  an 
action  for  personal  injuries  caused  by  the  neg- 
ligent construction  of  certain  drains,  said  to 
give  a  different  account  of  the  accident  to  that 
given  by  him  in  his  examination  in  chief  was 
refei-red  to  in  cross-examination.  The  judge, 
on  objection  being  taken,  stopped  the  cross- 
examination;  and  a  verdict  was  given  for  the 
plaintiff:— Held,  that  the  cross-examination  was 
wrongly  stopped,  and  a  new  trial  was  granted. 
Tales  V.  Municipality  of  Dubbo,Sl^.S,yV.  L.R. 
315. 


(b)  Encroachment— 31  Vict.  JSfo.  12,  s.  136. 

Claim  of  Right — Title  to  Land — Jurisdiction 
of  Justices.] — In  a  prosecution  under  this  section 
for  encroaching  by  building  on  a  public  thorough- 
fare, the  justices  have  jurisdiction,  notwith- 
standing a  bond  fide  claim  of  title  to  the  land  on 
which  the  alleged  encroachment  is  erected. 
Whether  title  to  land  is  in  question,  qucere. 
Ex  parte  Welch,  1  N.S.AV.  L.R.  254. 


3.  Generally — Power  to  Sue  Individuals. 

\  Power  of  Corporation  to  Sue  Individual  for 
Damage  to  Roads,  <fcc.]^The  first  count  of  the 
declaration  stated  that  the  defendant  was- 
possessed  of  a  wool- washing  establishment  near 
to  a  watercourse  and  certain  roads  and  lands  of 
the  plaintiffs,  and  that  the  defendant  kept  his- 
premises  so  insufficiently  and  improperly  con- 
structed, and  in  such  a  bad  state  of  repair,  and 
so  negligently  and  improperly  used  them,  that 
he  caused  great  quantities  of  water  to  overflow 
therefrom  over  the  plaintiffs'  said  roads  and 
lands,  and  into  the  said  watercourse,  whereby 
sundry  culverts  and  bridges  on  it  were  broken, 
and  the  roads  and  lands  became  torn  up  and 
otherwise  damaged.  The  second  count  charged 
that  the  defendant  wrongfully  caused  a  large 
overflow  of  water  from  his  premises  in  and  upon 
the  watercourses,  roads,  and  lands  of  the 
plaintiffs,  whereby  the  culverts  and  bridges 
were  broken  and  the  roads  and  lands  torn  up. 
Plea,  that  the  watercourses,  roads,  and  lands, 
at  the  time  of  the  acts  complained  of,  were  the 
soil  and  freehold  of  Sir  D.  C.  and  T.  B.,  and! 
that  the  defendant  did  the  acts  by  their  per- 
mission : — Held,  on  demurrer,  bad.  Another 
plea  set  up  a  lost  deed,  whereby  the  then  owner 
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in  fee  of  the  watercourses,  roads,  and  lands  (not 
named)  granted  to  the  then  owner  in  fee  of  the 
wool-washing  establishment,  whose  estate  the 
said  Sir  D.  C.  and  T.  B.  had  at  the  time  of  the 
grievances,  and  to  his  heirs  and  assigns,  the 
right— for  themselves  and  their  tenants — of  dis- 
charging "surplus"  water  from  those  premises, 
for  their  more  convenient  use  and  occupation, 
over  and  into  the  said  roads,  lands,  and  water- 
courses. The  plea  then  alleged  that  Sir  D.  C. 
and  T.  B.,  being  seized  of  the  establishment, 
demised  it  by  deed,  together  with  all  rights 
under  the  said  grant,  to  T.  H,  and  his  assigns ; 
and  that  the  defendant,  being  the  latter's 
tenant,  committed  the  grievances  in  the  exer- 
cise of  the  aforesaid  right: — Held,  on  demurrer, 
a  good  answer  to  the  second,  but  not  to  the 
first  count.  Another  plea  stated  that  before 
the  plaintiffs  had  any  interest  in  the  water- 
courses, roads,  and  lands,  or  any  of  them,  Sir 
D.  C.  and  T.  B.  were  seized  In  fee  of  the  wool- 
washing  establishment,  and  also  of  those  lands, 
and  the  land  on  which  the  said  roads  and  water- 
courses have  since  been  constructed,  and  also  of 
a  dam  adjoining,  and  that,  being  so  seized,  the 
said  Sir  D.  C.  and  T.  B.  demised  the  said  estab- 
lislmient  and  dam  to  T.  H.  and  his  assigns,  for 
a  term  still  unexpired,  with  the  right  to  dis- 
charge "surplus''  water  from  the  premises,  for 
their  more  convenient  use  and  occupation,  upon 
and  over  the  aforesaid  lands — now  of  the 
plaintiffs.  The  plea  then  stated  that  T.  H.,  by 
deed,  assigned  the  term,  together  with  that 
right,  to  the  defendant,  who  accordingly  dis- 
charged the  surplus  water,  as  he  lawfully 
might; — Held,  on  demurrer,  no  answer  to  the 
first  count,  but  a  good  plea  to  the  second. 
Municipality  of  Waterloo  v.  Hinchcliffe,  5  S.C.R. 
273. 

4.  Power  to  Contract — See.  Cobpoeation. 
5.  Power  to  Sue  for  Bates — See  infra  Pabt  IX. 


VII.  Ofpicees  and  Servants. 

<a)    Under  Sydney  Corporation  Act,  43  Vict. 
No.  3,  ss.  51,  53. 
Architect  must  be   Appointed  under  Seal- 
Liability.] -The   city   architect    is   an  officer 


whose  appointment  must  be  made  under  seal. 
He  may  be  liable  to  an  action  for  negligence  in 
the  performance  of  his  work.  Municipal  Covmil 
of  Sydney  v.  M'Beath,  2  N.S.W.  L.R,  142. 
Municipal  Council  of  Sydney  v.  Evers,  2 
N.S.W.  L.R.  151.  See  Coepokation,  supra 
col.  125-127. 

Clerh  and  Paymaster — Appointment  not  under 
Corporate  Seal.] — The  plaintiff  was  appointed 
clerk  and  paymaster  to  the  Sydney  Municipal 
Council,  and  acted  for  some  time  as  such  officer. 
His  appointment  was  made  by  resolution  of  the 
council  signed  by  the  mayor  as  presiding  officer. 
He  brought  an  action  in  the  District  Court 
against  the  council  for  wrongful  dismissal  from 
his  said  office,  and  for  money  due  for  work  and 
labour  as  such  officer,  and  obtained  a  verdict : 
— Held,  on  appeal,  that  the  appointment,  not 
having  been  made  under  the  corporate  seal,  was 
invalid,  and  that  the  plaintiff  could  not  recover 
in  the  action ;  and  a  verdict  was  directed  to  be 
entered  for  the  defendants.  Municipal  Council 
of  Sydney  V.  M'Beath,  2  N.S.W.  L.R.  142,  fol- 
lowed. Henry  v.  Municipal  Council  of  Sydney, 
3  N.S.W.  L.R.  264. 


(h)  Municipalities  Act  1867,  31   Vict.   No.   12, 
s.  152. 

Wrongful  Dismissal  of  Servant — Damages.]— 
Sec.  152  of  the  Municipalities  Act  of  1867  enacts 
that  the  mayor  may  suspend  from  office  any 
officer  or  servant  of  the  council,  "who  may,  in 
his  opinion,  be  guilty  of  misconduct  or  neglect, 
and  if  necessary  may  temporarily  appoint  and 
may  take  security  from  another  officer  or  servant 
so  appointed  as  aforesaid ;  provided  that  at  the 
then  next  meeting  of  the  council,  the  mayor 
shall  report  the  matter  to  the  council,  and  if 
the  officer  or  servant  so  suspended  be  dismissed 
by  the  council  no  salary  or  wages  shall  be  due 
or  payable  to  him  from  or  after  the  date  of 
his  suspension.  Section  104  provides  that  m 
every  case  a  summons  to  attend  any  intended 
meeting  of  the  council,  specifying  the  business 
to  be  transacted  at  such  meeting,  shall  be  sent 
to  each  alderman,  &c.,  provided  that  no  sum- 
mons shall  be  necessary  for  any  adjourned 
meeting,  and  that  no  business  of  which  notice 
has  not  already  been  given  as  aforesaid,  shall 
be  transacted  at  such  meeting.     The  plaintiff. 
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being  the  council  clerk  of  a  municipality  at 
a  yearly  salary,  and  three-and-a-half  per  cent, 
on  the  municipal  rates,  the  service  to  be  "until 
the  expiration  of  one  month's  notice  in  writing 
from  either  party  to  the  other,"  was  suspended 
by  the  mayor.  The  suspension  was  reported  at 
the  next  actual  meeting  of  the  council,  which 
was  an  adjourned  one,  and  the  plaintiff's  sus- 
pension was  then  confirmed.  In  an  action  in 
the  District  Court,  for  dismissing  the  plaintiff 
without  giving  him  one  month's  notice,  the 
judge  gave  a  verdict  for  the  plaintiff,  with 
damages  much  exceeding  a,  month's  wages  : — 
Held,  that  the  District  Court  judge  could  take 
into  consideration  all  the  circumstances  of  the 
case,  and  give  damages  for  a  wrongful  dismissal 
beyond  a  mouth's  wages.  Held,  also,  that  the 
words  "the  next  meeting,"  in  sec.  104,  could 
not  be  a  next  adjourned  meeting,  where  no 
other  business  could  properly  be  considered 
than  such  as  came  before  the  original  meeting. 
Held,  also,  that  the  courts  of  law  can  inquire 
into  the  reasonableness  and  propriety  of  the 
dismissal  of  an  officer  or  servant  by  the  council. 
Davis  V.  Borough  of  Paddington,  8  S.C.R.  119. 


VIII.  By-Laws. 

(a)  Sydney  Corporation  Act,  14  Vict.  No,  41, 
s.  112. 

Regulation  of  Traffic — Conviction  on  Com- 
plaint of  Inspector  of  Nuisances.l — A  by-law 
of  the  Sydney  Corporation,  prohibiting  persons 
from  driving  or  riding  from  one  public  street  to 
another,  or  turning  the  comer  of  any  public 
street,  at  a  pace  faster  than  a  walk,  is  intra 
vires  and  authorised  by  sec.  112  of  the  Sydney 
Corporation  Act,  14  Vict.  No.  41  (Corporation 
dissolved  by  17  Vict.  No.  33).  And  the  owner 
of  a  private  vehicle  may  be  convicted  of  a 
violation  of  this  by-law  upon  the  complaint  of 
the  Inspector  of  Nuisances.  Ex  parte  Pritchard, 
S.M.H.  8th  March  1876. 


(5)  Municipalities  Act  of  1867,  31  Vict.  No.  12, 
s.  153. 

Wantonly  Breaking  up  Carriage  Way — Claim 
of  Right. "l  —  A.  was  convicted  summarily  of 
"  wantonly  breaking  up  a  carriage  way"  in 
violation  of  a  by-law  of  a  municipality.     The 


evidence  showed  that  A.'s  father  had  condi- 
tionally purchased  the  land  across  which  the 
alleged  road  ran;  that  the  surveyor  had  marked 
the  position  of  the  road  with  pegs,  but  told  him 
that  it  would  not  be  required  ;  that  the  muni- 
cipal council  had  made,  opened,  and  cleared 
the  road  ;  that  certain  persons  had  ridden  over 
it  once;  that  A.  had  always  cultivated  the 
portion  reserved  for  a  road  in  common  with  the 
rest  of  his  land,  ploughing  across  it,  and  taking 
crops  off  it  every  year  for  six  years.  The 
breaking  up  complained  of  was  the  ploughing 
across  the  road  by  A.,  who  was  hilling  a  crop 
of  corn  growing  there.  There  was  no  evidence 
of  any  proclamation  of  the  road  or  of  any  dedi- 
cation to  the  public  other  than  a  reservation  by 
a  surveyor  and  a.  marking  by  order  of  the 
Surveyor-General : — Held,  that  the  conviction 
was  wrong,  inasmuch  as  the  act  complained  of 
was  not  done  wantonly  but  in  the  assertion  of  a 
right.     Ex  parte  Watt,  1  S.C.R.  N.S.  24. 

Driving  Cattle.]  —  A  defendant  was  con- 
victed before  justices  of  driving  cattle  along 
a  road  in  the  borough  of  L.  within  prohibited 
hours.  The  prosecution  was  under  a  by-law  of 
that  borough  which  prohibited  the  driving  of 
cattle  other  than  milch  cows  or  working  bullocks 
along  the  roads  of  the  borough,  except 
between  the  hours  of  ten  p.m.  and  eight  a.m. : — 
Held,  on  motion  for  a  prohibition,  that  the  by- 
law was  idtra  vires.  Although  the  borough  had 
power  under  sec.  153  of  the  Municipalities  Act,  31 
Vict.  No.  12,  to  make  by-laws  amongst  other 
things  for  the  suppression  of  nuisances  and  the 
regulation  of  cattle  slaughtering,  the  mere 
driving  of  cattle  other  than  milch  cows  and 
working  bullocks  was  not  necessarily  a  i)uisance. 
This  by-law  prohibited  the  driving  of  quiet 
cattle  as  well  as  wild.  The  place  did  not  come 
within  the  Cattle  Driving  Act,  16  Vict.  No.  23, 
and  everyone  had  a  common  law  right  to  drive 
cattle  and  horses  along  this  highway.  The 
by-law  was  an  infringement  of  that  right.  See. 
117  of  the  Municipalities  Act,  which  gave  the 
borough  the  care,  construction,  and  management 
of  its  streets  and  roads,  did  not  authorise  such  a 
by-law.  Ex  parte  Abbott,  S.M.H.  25th  Sept. 
1875;  Wilk.  App.  4th  ed.  795. 

Interment  of  Dead.] — A  by-law  was  in  the 
following    terms : — "  No    body    shall    be    in- 
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terred  within  the  distance  of  one  hundred 
feet  from  any  public  building,  place  of 
worship,  schoolroom,  dwelling-house,  public 
pathway,  road,  or  place  whatsoever  within  the 
said  municipal  district": — Held  (per  Hargrave 
and  Windeyer  JJ.,  Faucett  J.  dissentiente), 
that  the  by-law  was  not  ultra  vires.  Ex  parte 
Flach,  1N.S.W.L.R.  27. 

A  by-law  of  the  borough  of  N.  was  in  the 
following  terms : — "  No  dead  body  shall  be 
interred  in  any  existing  cemetery  now  open  for 
burials  within  the  distance  of  one  hundred 
yards  from  any  public  building,  place  of  worship, 
school-room,  dwelling-house,  public  pathway, 
street,  road,  or  place  whatsoever  within  the 
borough" :— Held  (Faucett  J.  dubitante),  that 
such  by-law  was  not  ultra  vires.  Ex  parte  Flack 
followed.  Brooks  v.  Selwyn,  3  N.S.W.  L.R. 
256. 

Offensive  Tiude.] — An  information  under  31 
Vict.  No.  12  charged  the  defendant  with 
carrying  on  an  offensive  trade  (a  boiling-down 
establishment),  thereby  causing  an  offensive 
smell  so  as  to  be  a  nuisance.  Per  Martin  C.J. 
For  the  purposes  of  this  information,  the  word 
nuisance  means  not  only  a  nuisance  at  common 
law,  but  also  a  nuisance  to  the  public  in  a  more 
limited  sense ;  it  includes  trade  which  would 
offend  not  only  its  immediate  resident  neigh- 
bours, of  whom  there  may  be  none,  but  possible 
residents,  i.e.,  persons  who  might  come  to  live 
there  if  no  such  trade  were  present.  Ex  parte 
Elliott,  7  N.S.W.  L.R.  97. 

Offaisice    Trade  —  Soap-boiling.}— Ex   parte 
MeUy,  12  S.C.R.  184. 


IX.  Rates. 
1.  Sydney. 

{a)  Sydney  Sewerage  Act,  17  Vict.  No.  34. 
Sewerage  Rates— PayMe  by  Occnpier.y-Ia 
an  action  for  sewerage  rates,  where  a,  part  of 
a  sewer  had  been  completed  in  accordance  with 
the  provisions  of  the  Sewerage  Act,  and  was 
ready  for  use,  so  that  it  might  be  communi- 
cated with  by  drains  or  sewers  from  premises  in 
the  neighbourhood  of  the  part  of  the  sewer  so 


completed,  and  an  assessment  was  duly  made 
under  the  provisions  of  sec.  128  of  the  Sydney 
Corporation  Act,  by  which  the  value  of  such 
premises  for  the  purpose  of  the  city  rates  was 
fixed: — Held,  that  a  debt  was  created  from  the 
occupier  of  such  premises  to  the  corporation  to 
the  extent  of  the  rate  specified,  measured  as  to 
the  amount  payable  in  each  case  by  the  city 
assessment.  The  Mayor  <t-c.  of  Sydney  v. 
Toogood,  3  S.C.R.  89. 

(6)  Sydney  Corporation  Act  (43  Viet.  No.  3). 

Assessment — HouseOccupied  with  Surrounding 
i/a)!(Z.]^ Appellant  owned,  in  the  city  of  Sydney, 
a  house,  surrounded  by  thirteen  acres  of  land,  in 
the  occupation  of  a  tenant  who  for  many  years 
had  paid  rent  for  the  whole  of  the  property. 
The  valuer  appointed  under  the  Sydney  Corpo- 
ration Act  assessed  the  annual  value  of  the 
whole  property  at  £1746,  allowing  four  acres  of 
land  as  sufficient  to  belong  to  the  house,  and 
capitalising  the  other  nine  acres  and  assessing 
them  at  6  per  cent,  on  that  amount  less  out- 
goings.     On  appeal  the  District  Court,  Judge 
varied    this    mode   of   assessment    by    assess- 
ing   the    house    at    £500,    capitalising     the 
whole    of    the    thirteen     acres     as     before, 
and     assessing     the     annual    vabie     of    the 
whole   property    at     £1275  :  —  Held,    revers- 
ing the  decision  of  the  District  Court  Judge, 
that  in  assessing  the  value  of  the  same,  the 
1  valuer  should  have  endeavoured  to  ascertam 
the  fair  average  annual  value  of  the  whole  pro- 
perty as  it  then  stood  as  occupied  land,  and 
that  the  rent  was  not  necessarily  the  test  of 
such  value.     Municipal  Council  of  Sydney  v. 
Macleay,  1  N.S.W.  L.R.  291. 

Where  a  Court  of  Petty  Sessions  has  jurisdic- 
tion over  the  subject-matter  and  also  over  the 
person  of  the  defendant,  the  Supreme  Court  will 
not  grant  a  prohibition  at  common  law.  Where 
justices  in  a  Small  Debts  Court  made  an  order 
against  a  defendant  for  the  payment  of  rates 
due  upon  certain  premises  under  sec.  81  of  the 
Municipalities  Act  of  1858,  22  Vict.  No.  13 
(repealed)  the  Supreme  Court  refused  a  prohibi- 
tion at  common  law,  although  there  was  no  evi- 
dence that  the  defendant  was  »  tenant,  pro- 
prietor, or  occupier  of  the  premises  at  the  time 
of  the  assessment  within  the  meaning  of  sees. 
79  &  81  of  the  Act.     Ex  parte  Backhouse  (3 
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S.C.R.   85)  followed. 
S.C.R.  164. 


Payment  of  ifato.]— Persons  assessed  for 
rates  are  entitled  to  pay  the  amount  at  any 
moment ;  and,  therefore,  the  proper  officer  is 
justified  in  receiving  -the  rates  of  such  persons 
on  the  day  of  poll,  although  the  municipal 
council  has  resolved  that  rates  should  not  be 
received  on  that  day.  R.  v.  Cousins,  4  S.C.R.  1. 

Action  for  Rates — Invalidity  of  Election  of 
Councillm-s  no  Defence  to.'\ — The  town  of  B.  was 
duly  declared  a  municipality  in  1862,  and  there 
were  nine  councillors  duly  elected  for  the  whole 
municipality.  In  1865  the  mimicipality  was, 
on  the  petition  of  fifty  electors  thereof,  duly 
divided  into  three  wards  by  the  Governor,  with 
the  advice  of  the  Executive  Council.  At  the 
ensuing  election  in  February  1866,  the  three 
oldest  councillors,  who  had  been  elected  for  the 
whble  town,  retired,  and  one  councillor  was 
elected  for  each  of  the  three  wards  by  the 
electors  thereof  respectively.  Afterwards,  and 
during  the  year  1866,  one  other  of  the  coun- 
cillors who  had  been  elected  for  the  .whole  town 
resigned  and  his  successor  was  elected  by  the 
whole  body  of  the  electors.  The  councU  thus 
constituted  imposed  a  rate,  and  brought  an 
action  to  recover  the  same : — Held,  that,  even 
assimiing  the  latter  elections  were  illegal,  the 
plaintiffi  were  entitled  to  recover.  By  sec.  26 
of  the  Municipalities  Act  of  1858,  22  Vict.  No. 
13,  the  defendant  could  not  take  advantage  of 
any  such  invalidity  in  an  action  by  the  munici- 
pality. If  he  intended  to  test  the  legality  of 
the  elections  he  should  have  proceeded  by  quo 
warranto.  Semble,  that  the  proper  course  had 
been  pursued  in  such  elections  and  that  the 
council  was  properly  constituted.  Municipality 
ofBathurst  v.  Ashworth,  6  S.C.R.  6. 

Exemption  from  Assessment — Government  Pre- 
mises occupied  by  Pilot  and  his  Family.] — 
Premises  belonging  to  the  Crown,  but  occupied 
by  T.,  a  pilot,  with  his  family,  were  assessed 
under  sees.  79  of  the  Municipalities  Act  of 
1858,  22  Vict.  No.  13  <repealed  by  31  Vict. 
No.  12).  It  appeared  that  T.  was  compelled  by 
the  Government  to  reside  there ;  but  no  evidence 
was  given  of  the  reason  of  such  compulsory 
residence  : — Held,  that  the  premises  were  not 
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exempt  under  the  above  section,  as  "  belonging 
to  and  in  the  occupation  of  Her  Majesty  for  any 
Government  or  other  public  purpose."  Exparte 
Taylor,  7  S.C.R.  407. 

2.  Other  Municipalities. 
(a)  Under  22  Vict.  No.  13. 

Action  for  Rates  in  Petty  Debts  Court.]— A 
debt,  for  which  the  ratepayer  is  liable,  arises 
immediately  the  rate  is  imposed.  An  action 
of  debt  for  arrears  of  rates  due  to  a  municipality 
will  lie  in  a  Petty  Debts  Court.  Sec.  6  of  the 
Acts  Shortening  Act  (16  Vict.  No.  1),  which 
enacts  that  in  interpreting  Acts  of  Parliament, 
the  word  "  person  or  "  party,"  shall  be  deemed 
to  include  bodies  politic  or  corporate,  is  retro- 
spective, and  applies  to  the  Small  Debts  Act 
(10  Vict.  No.  10).  Ex  parte  Backhouse,  3 
S.C.R.  85. 

Cancellation  of  Rate — Action  for  Balance.] — 
Exparte  Charles,  5  S.C.R.  108,  supra  col.  513. 

(6)  Under  31  Vict.  No.  12. 

Sees.  163,  164 — Assessment  of  Rates — Coal 
Mines — Raihvays.] — Railways  and  coal  mines 
are  rateable  under  sees.  163  and  164  of  the 
Municipalities  Act  of  1867  (31  Vict.  No.  12). 
The  plaintiffs  rated  by  three  separate  assess- 
ments two  coal  pits  and  a  railway  of  the  defend- 
ants. The  rate  on  the  coal  pits  was  calculated 
on  the  basis  of  a  royalty  on  the  amoimt  of  coal 
taken  out  during  the  preceding  year.  The'  land 
on  which  the  pits  and  railway  are  situated  was 
the  defendants'  freehold  and  in  their  occupation, 
and  was  not  let.  Part  of  such  lands  and  the 
buildings  thereon  had  been  separately  rated, 
and  the  rates  paid.  The  defendants  appealed 
from  the  rate  to  the  Court  of  Petty  Sessions, 
and  the  rate  was  upheld.  In  an  action  by  the 
plaintiffs  in  the  District  Cotirt  it  was  held 
that  the  decision  of  the  justices  was  final: — 
Held,  on  appeal,  first,  that  coal  mines  and  rail- 
ways are  rateable  under  the  Act ;  and,  secondly, 
that  the  justices  had  jurisdiction  to  decide  upon 
the  question  of  the  legality  of  the  rates,  and 
that  their  decision  was  final.  Qucere,  whether 
the  rates  upon  three  different  portions  of  the 
same  property  should  have    been    separately 
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Mtmicipality  of  Hamilton  v.   4j(S- 
traUanA(jriculiuralConjpany,^B.C^.  N.S.  158. 

S.  163 — Rateable  Property — Sydney  Common.] 
— Land,  part  of  the  Sydney  common,  is  not  rate- 
able property  within  the  meaning  of  sec.  163  of 
the  Municipalities  Act.  Borough  of  Padding- 
ton  V.  M.  C.  of  Sydney,  2  N.S.W.  L.K.  235. 

S.  163— Rateable  Property — Water  Reserve.'] 
— Land  within  the  plaintiff  borough,  forming 
part  of  the  water  reserve,  being  vested  in 
trustees  for  public  purposes  is  not  rateable. 
Borough  oj  Randwich  v.  Mayor  of  Sydney, 
2  N.S.W.  L.R.  236  (note). 

Ss.  164,  115— Goal  Mine — Principle  of  Assess- 
ment— Finality  of  Appeal.] — In  an  action  for 
rates,  from  the  assessment  of  which  defendant 
had  appealed  under  sec.  175  to  the  justices 
in  Petty  Sessions,  a  verdict  was  given  for 
plaintiffs : — Held,  on  motion  to  set  aside 
the  verdict,  that  the  decision  of  the  jus- 
tices would  have  been  final  if  they  had  given 
a  decision ;  but  as  they  had  refused  to  go 
into  the  question  of  principle,  they  had  virtually 
not  decided.  Held,  also,  that  the  valuers  had 
proceeded  on  a  right  principle,  but  that  they 
were  wrong  in  considering  only  the  extent  of 
the  workings  of  a  coal-mine,  which  was  partly 
within  and  partly  without  the  municipality, 
instead  of  taking  into  account  the  quantity  of 
coal  actually  extracted  in  the  municipality. 
Verdict  reduced  accordingly  (Hargi-ave  J.,  who 
thought  the  case  ought  to  be  sent  back  to  the 
valuers,  dissentimie. )  Municipality  of  Waratah 
V.  Waratah  Company,  2  S.C.R.  N.S.  167 
(note). 

S.  175 — Appeal  from  Assessment — Prohibi- 
tion.]— The  valuators  appointed  by  a  munici- 
pality made  a  valuation  of  the  capital  value 
of  the  applicant's  land;  and  the  municipality 
made  an  assessment  on  the  basis  of  that 
valuation.  The  applicant  appealed  to  the 
Court  of  Petty  Sessions  held  for  that  pur- 
pose, on  the  ground  that  the  rate  should  have 
been  calculated  on  the  annual  and  not  on  the 
capital  value  of  the  land.  At  the  hearing  before 
the  justice  there  were  other  appeals,  and  the 
valuators  were  sworn  upon  the  calling  on  of  the 
first  appeal,  but  were  not  sworn  in  each  particu- 


lar case.     The  applicant  having  given  his  evi- 
dence on  oath,  the  Court  reduced  the  assess- 
ment, but  upheld  the  principle  on  which  the 
assessment  had  been  made  by  the  municipality. 
The  assessment  so  reduced  was  entered  in  the 
rate-book  of  the  municipality.     A  prohibition 
was  asked  against  the   mayor  and    aldermen 
and  the  justice  to  restrain  further  proceedings  in 
respect  of  the  assessment  and  the  enforcing  of 
the  rate,    and    to    have    the    rate   expunged 
from  the  rate-book  on  the  grounds: — 1.  That 
the  assessment  should  have  been  calculated  on 
the  annual  rental  and  not  on  the  capital  value 
of  the  land.     2.  That  it  was  in  excess  of  the 
average  rental.      3.  That  it  was  against  the 
evidence  adduced  at  the  Court  of  Petty  Ses- 
sions:— Held — 1.  That  as  sec.  175  of  the  Muni- 
cipalities Act  states  that  the  decision  of  the 
justice  shall  be  final  and  conclusive  as  to  the 
matter  of  such  appeal,  the  Court  could  not  con- 
sider any  error  on  the  part  of  the  justice  as  to 
matters  of  fact.     2.  That  it  was  not  open  to 
the    applicant    to    contend    under    the    third 
ground    that  the  evidence    given    before   the 
justice  in  support  of  the  valuation  was    not 
given  on  oath.     3.  That  the  prohibition  could 
not  go  against  the  municipality,  because  it  was 
not  a  court  or  a  pretended  court  which  assumed 
to  exercise  judicial  functions;  nor  against  the 
justice,  because  he  had  nothing  further  to  do, 
the  enforcement  of  the  assessment  not  depend- 
ing on  the  order  made  by  him,  the  munici- 
pality having  the  power  independently  of  him 
to  enforce  the  assessment  or  not.     4.  That,  in 
addition  to  the  last-mentioned  ground,  no  pro- 
hibition could  be  granted  against  the  justice, 
because  sec.  12  of  14  Vict.  No.  43,  and  sec.  3  of 
17  Vict.  No.  39,  only  authorise  a  prohibition  to 
be  granted  against  a  ' '  summary  conviction  or 
order  of  any  justice, "  and  there  is  nothing  in 
sec.  175  of  the  Municipalities  Act  which  speaks 
of  the  decision  of  a  justice  on  appeal  from  rates 
as  a  "conviction  or  order."    5.  That  the  rule 
7mi  having  been  made  by  a  judge  in  Chambers, 
and  not  having  been  confirmed  by  the  Court, 
lapsed  on  the  first  day  of  term.     6.  The  Court 
expressed  its  opinion  that  in  proceedings  on 
appeal  from  rates,  it  is  not  sufiicient  that  the 
valuators  should  be  sworn  for  all  the~cases  at 
once ;  they  should  be  sworn  in  each  individual 
case.     Prohibition  refused.     Ex  parte  M'Innes, 
4  N.S.W.  L.R.  143. 
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X.  Water  Supply. 

Under  Sydney  Corporation  Act,  20  Vict.  No. 
36,  s.  73,  and  Sydney  Water  Act  (17  Vict.  No. 
35),  ss.  9.  and  14 — Owpm-ation  Bound  to  Supply 
Water.'] — Application  for  mandamus  to  the  City 
Corporation  to  compel  them  to  supply  a  house 
in  the  city  with  water.  It  appeared  that  the 
applicant,  who  was  the  occupier  of  the  house, 
had  offered  to  pay  the  rates,  and  asked  for  the 
supply,  but  the  corporation  refused  on  the 
groimds  that  the  rates  of  the  former  occupier 
were  still  unpaid: — Held,  mandamus  to  go,  as  it 
appeared  there  was  a  sufficient  quantity  of  water 
brought  into  the  city  for  the  supply  of  the 
house  in  question,  and  as  the  water  had  been 
so  supplied  in  the  time  of  the  former  occupant, 
the  reason  alleged  by  the  corporation  for  not 
continuing  the  supply  to  the  present  tenant  of 
the  house  was  insufficient.  Possibly  the  corpo- 
ration could  not  be  compelled  to  bring  water 
into  the  city ;  but,  the  water  being  in  fact 
brought  in,  the  corporation  had  imposed  on  it 
the  duty  of  supplying  every  house  the  tenant  of 
which  is  willing  to  pay  the  prescribed  water- 
rate.     Ex  parte  Hamilton,  Wilk.  (4th  ed.)  810. 


XI.  Penalties. 

Recovery  of— 12  Vict.  No.  1.3,  ss.  71  andQO.']— 
The  71st  section  of  the  Municipalities  Act  of 
1858,  after  providing  that  any  auditor  refusing 
to  do  anything  which  by  law  he  is  directed  to 
perform,  is  liable  to  a  penalty,  says:— "Every 
penalty  may  be  recovered,  with  full  costs  of  suit, 
by  any  person  who  shall  sue  for  the  same." 
The  90th  section  enacts  that  all  penalties  in- 
curred by  offences  against  the  Act  ' '  may  be  re- 
covered in  a  summary  way  before  two  justices:" 
—Held,  that  the  justices  had  a  summary  juris- 
diction over  offences  created  by  the  71st  section. 
Ex  parte  Artiett,  7  S.C.R.  47. 

On  Mayor,  dsc,  talcing  contract— Z\  Vict. 
<:.  12  s.  38.] — K.  had  a  contract  with  the 
Municipal  Council  of  W.,  to  draw  stone 
for  the  repair  of  a  road.  The  mayor  of  W. 
lent  him  his  dray  and  team  of  bullocks  for 
the  purpose  of  drawing  the  stone,  and  on 
several  occasions  drove  the  dray  himself.  K. 
swore  that  the  mayor  had  no  interest  in  the 
contract,  but  admitted  that,  in  return  for  the 


gratuitous  use  of  the  mayor's  dray  and  team,  he 
used  to  work  for  him  when  he  had  time.  The 
mayor  was  convicted  under  the  38th  section  of 
the  Municipalities  Act,  and  fined  : — Held  (per 
Martin  C.J.  and  Manning  J.,  Windeyer  J. 
dissentiente),  that  the  conviction  was  wrong. 
Ex  parte  Andei^son,  1  N.S.W.  L.R.  338. 


NATIVE  DOGS. 
See  Dogs. 


NATIVE  AND  IMPORTED  GAME. 
Statute.]— m  Vict,  No.  10. 


NAVY. 


Statute.] — 19  Vict.  No.  22  (Volonial    Nava 
Service). 


NAVIGATION. 

See  Shipping. 


NECROPOLIS  ACT. 

Statutes.]— n  Vict.  No.  11  (Sydney). 

31  Vict.  No.  14  (Hadem's  Creek). 

Trespass  to  a  Orare — Necropolis  Act,  31  Vict. 
No.  14,  0.  4.] — The  plaintiff  had  paid  money  to 
the  trustees  of  the  Necropolis  Cemetery  for  the 
exclusive  right  of  burial  in  a  certain  grave,  but 
received  no  grant  by  deed.  The  defendant's 
wife  had  ordered  the  undertaker  to  bury  her 
in  that  grave.  The  defendant  attended  the 
funeral,  but  there  was  no  other  evidence  that 
he  had  anything  to  do  with  the  burial.  In  an 
action  by  the  plaintiff  against  the  defendant  for 
trespass  to  the  grave,  the  plaintiff,  who  declined 
a  nonsuit,  got  a  verdict  in  the  District  Court : 
— Held,  on  appeal,  that  there  was  no  evidence 
to  support  the  verdict.  The  verdict  was  ordered 
to  be  entered  for  the  defendant.  Quaire,  was 
trespass  the  proper  action?  Quaire,  what  was 
the  nature  of  the  plaintiff's  estate?  Bone  v. 
Clancy,  2  N.S.W.  L.R.  176. 
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HEGLIGENCE. 
I.  What  Amounts  to. 

II.  Contributory. 

III.  By  Bailee— jjee  Bailment. 

IV.  By  Carrier— See  Carrier. 

V.  By  Government  —  See  Carrier  —  Gov- 
ernment. 

VI.  By  Municipal  Corporation — See  Mu- 
nicipalities— Nuisance. 

VII.  By  Servant— 5ee   Master   and    Ser- 
vant. 

VIII.  In  Navigation— See  Shipping. 


I.  What  Amounts  to. 

Navigable  River  —  Public  Highway — Obstruc- 
tion of  Ferry.}— In  an  action  against  the 
master  of  a  steamer  plying  on  the  river 
Murray,  for  breaking  a  cable,  and  thereby  also 
injuring  a  punt  to  which  it  was  attached  at  one 
of  the  crossing  places  on  the  river,  the  declara- 
tion alleged  that  the  punt  and  cable  were 
"lawfully  in  the  river,"  but  that  the  defendant, 
not  regarding  his  duty  in  that  behalf,  navi- 
gated his  vessel  in  so  negligent  and  improper  a 
manner  that  the  same,  through  his  negligence 
and  mismanagement,  ran  foul  of  and  struck  the 
cable,  causing  the  damage  complained  of.  The 
defendant  pleaded  not  guilty.  At  the  trial  the 
plaintiffs  counsel,  in  opening  the  case,  stated 
that  the  cable  was  stretched  across  the  stream 
from  bank  to  bank ;  and  that  it  was  usual  for 
steamers,  in  approaching  the  crossing-place,  to 
sound  their  steam  whistles,  as  a  warning  to  the 
puntman  to  slacken  his  cable ;  but  that  such  warn- 
ing had  not  been  given  on  this  occasion,  and  so 
the  cable  had  not  been  lowered .  Upon  such  state- 
ment, and  before  any  evidence  was  called,  the 
judge,  on  the  motion  of  defendant's  counsel, 
ordered  a  nonsuit,  but  this  being  refused,  the 
jury  were  directed  to  find  for  the  defendant, 
and  returned  a  verdict  accordingly: — Held,  that 
evidence  of  the  special  circumstances  of  the  case 
should  have  been  allowed  to  be  given,  and  the 
jury  asked  to  decide  whether  the  defendant,  in 
exercising  his  right  to  the  free  navigation  of  the 
river,  had  caused  any  unnecessary  damage  to 


the  cable  and  punt.  Stephen  C.J.  dissentiente, 
and  holding  that  the  cable,  being  stretchedfrom 
bank  to  bank,  formed  a  complete  and  unavoid- 
able obstruction  to  the  defendant's  right  of  free 
passage,  and  that  he  was  therefore  justified  in 
breaking  through  it ;  that  it  was  no  part  of  his 
duty  to  give  warning  of  the  steamer's  approach, 
and  that  the  damage  to  the  punt  being  con- 
sequential to  that  inflicted  directly  on  the  cable, 
was  included  in  the  same  justification: — Held,also 
(per  Stephen  C.J.),  that  the  plea  of  not  guilty 
denied  the  allegation  in  the  declaration  as  to 
the  lawfulness  of  the  position  of  the  cable,  and 
sufficiently  raised  the  question  as  to  the  relative 
rights  of  the  parties.  Held  (per  Hargrave  J.), 
that  the  plaintiff's  punt,  with  its  rope  and  gear, 
was  a  lawful  user  of  the  common  law  right  of 
navigation,  and  that  the  punt  rope  was  in- 
cluded in  such  user,  inasmuch  as  it  supplied  the 
necessary  and  proper  means  of  navigating  thfe 
punt,  and  that  so  far  as  the  cable  was  an 
obstruction  to  other  vessels,  it  was  easily 
removable ;  that,  independently  of  this  naviga- 
tion right,  but  in  combination  with  it,  the 
plaintifi'  was  also  possessed  of  a  common  law 
right  of  ferry  with  the  incidents  attached 
thereto,  such  as  the  right  of  leaving  a  punt  rope 
across  the  stream.  Held,  also  (per  Hargrave  J. ), 
that  evidence  should  have  been  allowed  as  to 
the  previous  practice  of  steamers,  and  of  the 
defendant  himself  with  regard  to  giving  notice 
in  approaching  the  crossing  place.  Held,  further 
(per  Hargrave  J.),  that  there  is  a  distinction 
between  "toe Acs'' and  "negligence."  Although 
the  defendant  might  not  be  boimd  by  law  to  give 
warning  of  his  approach,  it  did  not  follow  that 
he  would  be  justified  in  breaking  through  the 
plaintiff's  cable,  intentionally  or  through  negli- 
gence. Held,  further  (per  Hargrave  J.),  the 
Roads  Act(2  WUliamlV.  No.  12)  does  notrestrict 
the  common  law  right  of  ferry,  which  may  be 
exercised  at  all  parts  of  a  public  highway  that 
are  permanently  or  temporarily  covered  with 
water.     Peltier  v.  Barwent,  9  S.C.R.  133. 

Excavating  Soil  on  own  Land—il  Vict.  No. 
25,  ss.  59,  Ti—Easenient.l — Plaintiff,  the  owner 
of  a  house  built  two  or  three  years  ago,  adjoin- 
ing land  and  a  wall  thereon  owned  by  the  de- 
fendant, brought  an  action  in  the  District  Court 
for  damages  caused  to  his  house  by  reason  of  the 
defendant    having    negligently  excavated  the 
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soil,  and  pulled  down  the  wall  close  to  the 
plalirtiffs  house.  The  judge  foilnd  for  the 
plaintiff,  holding  that,  as  the  defendant  had  not 
complied  with  the  conditions  of  sec.  59  of  the 
Sydney  Improvement  Act  (42  Vict.  No.  25),  by 
shoring-up  and  under-pinning  the  plaintiff's 
house,  he  had  been  guilty  of  negligence,  and 
was  therefore  liable  in  the  action.  On  appeal : 
— Held,  that  the  judge's  ruling  was  correct; 
and  the  appeal  was  dismissed.  Held,  also, 
that  the  right  given  by  sec.  74  of  the  Act  to 
sue  for  penalties  for  breach  of  sec.  59  did  not 
preclude  the  plaintiff  from  recovering  damages 
In  an  action  at  Common  Law.  Atkinson  v. 
Newcastle  and  Gateshead  Waterworks  Com- 
pany (2  Ex.  D.  441)  distinguished.  Qucere, 
whether  at  Common  Law,  apart  from  the 
Sydney  Improvement  Act,  the  defendant  was 
bound,  in  excavating  his  own  soil,  to  take  reason- 
able precautions  against  injury  to  the  plaintiff's 
house.     Clancy  v.  Davis,  3  N.S.W.  L.R.  299. 

Flood  Cavsed  by Railioay  Embankment.] — The 
plaintiffs,  carriers,  deposited  goods  entrusted  to 
them  in  M.  and  Co.  's  store,  near  to  which  was  a 
railway  embankment  and  a  fence,  constructed 
by  the  defendant,  the  Commissioner  for  Rail- 
ways, some  time  before.  During  the  night  a 
quantity  of  rain  fell,  and  the  water,  being 
penned  back  by  the  railway  woi'ks,  flooded  the 
store  and  injured  the  goods  placed  there  by  the 
plaintiffs.  In  an  action  in  the  District  Court  by 
the  plaintiffs  against  the  Commissioner,  in 
which  the  fact  in  issue  was,  whether  the  defend- 
ant was  liable  for  the  damage  caused  to  the 
goods,  the  judge  rejected  evidence  to  show 
that  the  damage  had  been  caused  by  the 
negligent  construction  of  the  embankment 
by  the  defendant,  and  he  nonsuited  the 
plaintiffs  : — Held,  on  appeal,  per  Windeyer  and 
lunes  JJ.  (Martin  C.J.  dissenting),  that  the 
plaintiffs  were  entitled  to  recover  damages  from 
the  defendant  for  a  continuing  act  of  negligence 
in  not  providing  sufficient  means  to  carry  off 
rain  water,  which  caused  injury  to  the  plaintiffs' 
goods ;  and  that  there  was  nothing  in  the  Rail- 
way Act  to  take  away  from  the  plaintiffs  their 
common  law  rights.  Held,  contra,  per  Martin 
C.J.,  that  the  plaintiffs,  having  taken  the  goods 
to  a  place  liable  to  be  flooded,  and  there  being 
no  right  given  them  by  the  Railway  Act  to 
claim  compensation,  but  a  clear  right  given  to 


the  owner  of  the  land,  the  defendant  was  not 
liable.  M'Mahon  v.  The  Commissioner  for 
Raihvays,  4  N.S.W.  L.R.  170. 

Oross  Negligence  by  A  ttorney].  — In  re  Richner's 
Tnistees,  5  S.C.R.  346;  supra  col.  28. 

II.  Contributory  Negligence. 

Raihvay    Accident.]  —  The    defendant    had 
undertaken    to    convey  the    plaintiff  by  rail- 
way to   P.       On   the    train    arriving    at    P., 
the   plaintiff   was   standing  \vp   at   the    door 
of  the  carriage  with  her  son  ;    the  train  was 
then  moving,  and  it  never  stopped,  but  the 
name  of    the    station    was   called    out.      The 
station-master  came,  unlocked  the  door  and  lifted 
out  the  son;   and  just  as  the   station-master 
was  in  the  act  of  putting  him   down  on  the 
platform  the  plaintiff,  in  stepping  out  after  him, 
missed  the  step  of  the  cai-riage  (its  speed  having 
been  a  little  previously  accelerated),  and  was 
thrown  violently  against  the  rails  of  the  plat- 
form.    The  station  master  did  not  say  anything 
either  when  he  opened  the  door  or  set  the  child 
down.     The  plaintiff  gave  evidence  she  knew  at 
the  momentof  alighting  that  the  train  was  moving 
too  fast  for  her  to  get  out ;  but  that  she  did  not 
think  there  was  so  much  danger  as  there  really  - 
was.     She  had  been  three  times  before  to  and 
from  P.  by  the  train  and  it  had  never  stopped, 
but  she  had  got  out  safely.     On  the  occasion 
of  the  accident,   three  other    passengers    had 
safely  alighted  from  other  carriages  in  the  same 
train.     The  jury  having  found  that  the  accident 
had  been  caused  entirely  by  the  negligence  of 
the  defendants  : — Held,  on  the  motion  for  a  new 
trial  on  the  ground  that  such  finding  was  wrong, 
that,  admitting  that  the  plaintiff  had  exhibited 
some  degree  of  incaution,  the  accident  had  not 
been  caused  by  the  want  of  ordinary  caution 
on  her  part,  but  that  the  defendants  were  solely 
to  blame  for  inviting  her  (as  they  substantially 
did)  to  alight,  and  that,  therefore,  the  plaintiff 
had  not,  by  acting  on  that  invitation,  contri- 
buted to  her  ow  n  wrong  to  the  extent  neoessajry 
to  deprive  her  of  her  claim  to  damages.     Thom- 
son v.  Commissioner  for  Railways,  2  S.C.R.  292. 

III.  By  Bailee— (See  Bailment. 

IV.  By  Carrier — See  Cabriee. 
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V.  By  Goveenment— &e  Careier— Govern- 

ment. 

VI.  By  Municipal  Corporation— See  Muni- 

cipalities—Nuisance. 

VII.  By  Servant — ^e  Master  and  Servant. 
VIII.  In  Navigation- /See  Shipping. 


NEWCASTLE. 

Slatutes.2  —  24   Viot.    No.    14    (Absconding 
Debtors.) 

39  Vict.  No.  36  (Paving  and  Pub- 
lic Vehicles.) 


NEWSPAPERS. 

SiaiMies.]— 8  Geo.  IV.  No.  2. 

2  Vict.  No.  20. 

5  Vict.  No.  19. 

13  Vict.  No.  47. 

16  Viot.  No.  37. 

37  Viet.  No.    1  (Postage  on.  Aboli- 
tion). 

Publication  in,  Amounting  to  Contempt.] — See 
Contempt  of  Couet. 

Libel.] — See  Defamation. 

Seizure  of  Type.] — See  Insolvency  XVIII.  (of 
Defendant  in  Defamation.  ) 


NEW  TRIAL. 

I.  Granting  or  Refusing. 

(a)  Verdict  Agahist  Evidence. 
(6)  Special  Cases. 

II.  Practice  on  Motions  for  New  Trial. 

I.  Granting  or  Refusing. 

(a)  Verdict  against  Evidence. 

Perverse  Verdict— Previous  Concurring  Ver- 
dict.]— When  a  jury  are  rightly  instructed  as 
to  the  law,  but  disregard  the  directions  of 
the    Court,    the    granting    of    a    new    trial 


is  a  matter  of  right  which  the  party  in- 
jured may  demand,  notwithstanding  a  second 
concurring  verdict.  Therefore,  where  the  finding 
of  the  jury  on  an  issue  must  have  been  arrived 
at  by  putting  a  construction  on  a  contract  op- 
posed to  that  rightly  laid  down  by  the  judge, 
following  the  decision  of  the  FulLCourt,  a  new 
trial  was  granted,  notwithstanding  a  previous 
concurring  verdict.  Fitch  y.  The  Liverpool  and 
London  Fire  and  Life  Insurance  Company,  1 
S.C.R.  269. 

Verdict  under  £20.] — Where  the  damages  are 
under  £20,  the  Court  will  not,  as  a  general  rule, 
grant  a  new  trial  on  the  ground  that  the  verdict 
was  against  evidence.  Brenan  v.  Russell,  1 
S.O.R.  300. 

Opinimi  of  Presiding  Judge.] — Upon  a  motion 
for  a  new  trial  on  the  ground  of  the  verdict 
being  against  the  evidence,  the  Court,  although 
not  bound  by  the  opinion  of  the  presiding  judge, 
will  not  differ  from  it  except  upon  clear  and 
satisfactory  reasons.  A  claunant  of  a  valuable 
run,  on  becoming  insolvent,  omitted  all  mention 
of  it  in  his  schedule: — Held,  that  the  omission 
was  very  strong  evidence  that  his  claim  was  not 
a  valid  one.  Qtujere,  as  to  the  effect  of  a  succes- 
sion of  occupiers,  through  whom  respectively 
the  plaintiff  and  defendant  in  a  squatting 
action  claim,  having  allowed  each  other  to  con- 
tinue undisturbed  in  the  use  of  the  land.  Hum- 
phrey V.  Nowland,  1  S.C.R.  App.  1  (Privy 
Council). 

Imperfect  Evidence.] — In  an  action  brought  to 
recover  the  amount  of  a  bill  of  exchange  for  £264 
10s.  in  favour  of  A.,  accepted  by  the  defendant 
and  endorsed  by  A.  to  the  plaintiffs,  it  appeared 
that  the  plaintiffs  had  discounted  the  bill  for  A., 
and  had  afterwards  given  it  back  to  him  to  be 
exchanged  for  another.  The  plaintiffs'  case 
was  that  the  defendant  had  got  the  bill  from  A. 
and  torn  it  up.  Plaintiffs  wrote  to  the  defen- 
dant, stating  these  facts  and  demandiag  a 
return  of  the  bill,  to  which  the  latter  replied, 
"  I  must  refer  you  to  your  principals  in  the 
matter  you  allude  to,  and  in  which  I  have  no 
interest."  The  defendant  and  A.  were  in 
court  at  the  trial,  and  neither  of  them  were 
called  for  the  plaintiffs.  No  evidence  was 
called  for    the    defendant.     The  jury    having 
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found  a  verdict  for  the  defendant,  the  Court 
granted  a  new  trial  on  payment  of  costs. 
Fotheriiigham  v.  O'Bnen,  4  S.C.R.  351. 

Dissatisfaction  of  Jtidge.'\ — Where  the  evi- 
dence for  the  plaintiff  was  directly  contradicted 
by  that  for  the  defendant,  and  the  amount  in 
dispute  was  large,  and  the  judge  who  presided 
at  the  trial  was  dissatisfied  with  the  verdict, 
the  Court,  considering  the  testimony  of  the 
several  witnesses  and  the  probabilities  of  the 
case,  Held  (Hargi'ave  J.  dissentiente),  that 
the  verdict  was  against  the  weight  of  the  evi- 
dence, and  granted  a  new  tx'ial  on  payment  of 
the  costs  of  the  former  trial.  O'Keefe  v. 
Qogerty,  10  S.C.R.   15. 

Evidence  of  One  Witness.] — A  new  trial  was 
granted  where  the  sole  witness  for  the  plaintiffs 
was  uncontradicted  and  of  unimpeached  charac- 
ter, but  was  disbelieved  by  the  jury,  whose 
verdict  was  for  the  defendant.     Cohen  v.  Blade, 

12  S.C.R.  88. 

Province  of  Jury.] — Where  the  question  in  an 
action  of  trespass  was  one  entirely  for  the  jury, 
who  had  viewed  the  locus,  as  to  how  far  the 
Court  would  interfere  with  the  verdict  of  a 
jury  where  the  question  was  the  dedication  of  a 
highway.  Butchart  v.  Dodds,  12  S.C.R.  371 
(infra  sub  tit.  Way.) 

Amount  Small.]— Semhle : — The  Court  will 
hesitate  to  grant  a  new  trial  on  the  ground  that 
the  verdict  is  against  evidence  when  the  sum  in 
dispute  is  small.  Hoffnung  v.  Simpson,  2  N.S.W. 
L.R.  133. 

Two  Verdicts  against  Evidence  —  Third 
Trial.] — In  an  action  for  malicious  prosecu- 
tion, at  the  first  trial  the  plaintiff  recovered 
£500 ;  at  the  second  trial,  £750.  Both  verdicts 
were  against  evidence.  A  third  trial  was 
granted  on  the  terms  that  the  defendant  pay 
the  costs  of  the  second  trial  and  of  the  motion 
within  one  month  of  taxation.  Everett  v.  Bayliss, 
3  N.S.W.  L.R.  174. 

What  Amounts  to  Misdirection  as  to  Barratry.] 
— Jackson  v.  Australian  Insurance  Company, 

13  S.C.R.  196. 

And  see  under  Special  Headings. 


(6)  Special  Cases. 
Evidence  of  Misconduct  of  /ury.]— After  a 
verdict  has  been  delivered  in  open  Court,  state- 
ments made  by  some  of  the  jurors  in  the  hearing 
of  their  fellow  jurors,  and  before  their  separa- 
tion, are  not  receivable  to  show  misconduct  of 
the  jury  in  the  jury  room  in  arriving  at  their 
verdict.  Per  Stephen  C.  J .  -.—Secus,  if  such  mis- 
conduct were  conclusively  proved  by  a  third 
person  who  heard  what  was  going  on  in  the 
jury  ^room  through  a  keyhole  or  window, 
Brenan  v.  Russell,  1  S.C.R.  300. 

Evidence  Wrongly  Received.]— The  Court  will 
grant  a  new  trial  as  a  matter  of  right  where 
evidence  which  is  material  and  which  may  have 
influenced  the  verdict,  more  or  less,  has  been 
wrongly  received,  although  the  rest  of  the 
evidence  on  the  same  issue  was  sufficient  to- 
support  the  verdict.  Cameron  v.  Hay,  1  S.C.R. 
App.  7. 

Excessive  Damages.]  —  A  new  trial  will 
not  be  granted  on  the  ground  that  the 
damages  were  excessive  unless  they  were 
outrageous  or  were  calculated  on  a  wrong 
principle.  A  person  is  not  by  an  admission 
in  a  deed  of  an  amount  due  by  him  estopped 
from  disputing  the  correctness  of  that  amount 
when  other  securities  are  in  question.  A 
waiver  by  a  mortgagor  of  all  notices  to  be 
given  by  mortgagees  under  the  Real  Property 
Act  extends  only  to  mortgages  upon  the  pro- 
perties of  which  he  is  stated  in  the  memorandum 
of  waiver  to  be  proprietor  and  not  to  other 
properties  (though  under  the  Act)  included  in 
the  same  mortgages.  Campbell  v.  Commercial 
Bank.     Knox  14. 

Purity  of  Administration  of  Justice.] — Plain- 
tiff, a  pastoral  tenant  of  the  Crown  in  the  D. 
circuit,  attended  as  a  justice  of  the  peace  at  the 
Court  of  Petty  Sessions  held  at  D.  for  the 
re^'ision  of  the  jury  list.  At  that  time,  and 
previously,  he  had  been  preparing  for  an  action 
by  requiring  persons  in  his  employ  to  take 
notes  of  the  defendant's  trespasses.  Shortly 
after  the  revision  of  the  lists  this  action  was 
commenced.  At  the  revision  fifty-two  names 
were  struck  off  the  list  of  special  jurors.  It 
was  alleged  that  many  of  those  whose  names 
were  struck  out  possessed  the  necessary  qualifi- 
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cations,  and  that  the  only  reason  for  disqualify- 
ing them  was  that  they  belonged  to  the  same 
class  as  the  defendant  (free  selectors),  and  had 
strongly  supported  him  as  a  candidate  for  Par- 
liament in  opposition  to  the  squatters  in  the 
district.  The  justices,  however,  denied  the 
motives  ascribed  to  them,  and  stated  that  the 
names  had  been  inserted  in  the  list  in  error  the 
year  before,  and  were  only  removed  because  the 
persons  did  not  possess  the  necessary  qualifica- 
tions. Upon  motion  for  a  new  trial  (the  trial 
having  taken  place  before  a  jury  summoned 
from  the  above  list,  and  a  verdict  having  passed 
for  the  plaintiff  with  £280  damages):— Held 
(per  Martin  C.J.  and  Manning  J.),  that,  though 
the  defendant  was  not  entitled,  as  a  matter  of 
right,  to  a  new  trial,  yet  with  a  view  to  the 
purity  of  the  administration  of  justice,  the 
Court  ought,  in  the  exercise  of  its  discretion,  to 
grant  one  in  this  case  upon  all  the  issues  in 
which  the  property  in  the  land  was  in  dispute, 
but  not  on  an  issue  of  damages  vllra  where  the 
right  of  property  and  the  fact  of  trespass  were 
undisputed.  Per  Hargrave  J.  The  trial  was 
altogether  void,  and  the  defendant  could  claim 
a  new  trial  as  of  right.  Ricketson  v.  Barbour, 
1  S.C.R.  N.S.  193. 


Surprise.\—A.  new  trial  will  not  be  granted 
on  the  ground  of  surprise  unless  a  clear  case  is 
made  out  by  the  party  moving;  New  Zealand 
Insurance  Co.  v.  South  AxiStralian  Insurance 
Co.,  1  S.C.R.  N.S.  214. 

Where  the  defendant  at  the  trial  refused 
an  offer  made  by  the  plaintiff  to  allow  them 
to  Inspect  some  hay,  the  quality  of  which 
was  in  issue,  and  a  new  trial  was  moved  for  by 
the  defendant  on  the  ground  of  surprise,  and 
that  fresh  evidence  could  be  produced  to  show 
the  bad  quality  of  the  hay,  the  rule  was  refused. 
Moore  v.  Rutherford,  1  S.C.R.  N.S.  263. 

A  new  trial  on  the  ground  of  surprise  is  not  a 
matter  of  right,  and  is  in  the  discretion  of  the 
Court.  Newcomen  v.  Corrigaii,  1  N.S.W. 
L.R.  358. 

By  putting  in  evidence  certain  unregistered 
deeds.  Stuart  v.  Barayene,  2  N.S.W.  L.R.  31S; 
4  N.S.W.  L.R.  365. 

Case  unexpectedly  Called  on.'] — Where  a  cause 
was  removed  from  the  Jury  Court  to  the  Banco 


Court,  and  was  called  on  in  the  Banco  Court 
the  same  day,  and  a  verdict  was  taken  for  the 
plaintiff  in  the  absence  of  the  defendant,  a  new 
trial  was  granted.  City  Bank  v.  Kelly,  2  S.C.R. 
N.S.  46. 

Insanity  at  TriaZ.] — The  defendant,  whose 
sanity  was  unsuspected,  by  his  eccentric  con- 
duct at  the  trial  caused  a  verdict  for  large 
damages  to  be  returned  against  him  : — Held,  a 
ground  for  granting  a  new  trial.  Teas  v.  Ken- 
nedy, 2  Jii.S.W.  L.R.  55. 

Conviction  o/Siiccessfid  Party  for  Perjury.'] — 
In  an  action  for  breach  of  a  covenant  for  quiet 
possession  contained  in  a  lease  which  was  not  to 
take  effect  unless  plaintiff  found  coal  on  the 
land,  the  plaintiff  obtained  a  verdict  on  his  own 
evidence  that  he  had  found  a  seam  of  coal.  A 
rule  nisi  for  a  new  trial  was  obtained  by  the  de- 
fendant and  discharged.  Afterwards  the  plain- 
tiff was  convicted  of  perjury  for  having  sworn 
at  the  trial  that  he  had  found  coal  on  the  land. 
A  number  of  witnesses  not  called  at  the  civil 
trial  were  called  on  both  sides  at  the  criminal 
trial.  Defendant  thereupon  moved  to  make 
absolute  a  rule  nisi  for  stay  of  proceedings,  on 
grounds  contained  in  affidavits  setting  out  the 
above  facts.  The  Court  discharged  the  rule, 
but  converted  the  motion  into  a  rule  nisi  for  a 
new  trial,  notwithstanding  that  the  application 
was  out  of  time.  The  Court  afterwards  made 
the  rule  absolute  for  a  new  trial,  on  payment 
by  the  defendant  of  the  costs  of  the  first  trial ; 
costs  of  the  motion  to  abide  the  event.  Long- 
woHh  V.  Campbell,  3  N.S.W.  L.R.  329. 


II.  Practice  on  Motions  tor  New  Trial. 

Costs.] — On  motion  for  a  rule  nisi  to  set  aside 
a  nonsuit,  counsel  for  the  defendant  appeared 
and  claimed  costs  of  appearing,  because  he  had 
received  notice  of  motion  calling  on  him  to 
appear  on  the  particular  day: — Held,  that  the 
defendant  ought  to  have  treated  the  notice  as 
to  the  day  named  as  a  nullity  ;  therefore,  costs 
refused.     Vidler  v.  Sallaway,  1  S.C.R.  246. 

Use  of  Affidavits.] — Motions  for  new  trials  are 
not  within  rule  6  of  28th  February  1856,  and, 
therefore,  aflSdavits  may  be  used  in  showing 
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cause,  although  there  has  not  been  the  notice  or 
service  required  by  that  rule,  Jones  v.  Oorman, 
3  S.C.R.  32. 

Eehearing.'] — Where  a  motion  has  been  argued 
before  two  judges,  who  have  delivered  judgments 
differing  in  opinion,  the  Court  will  not  rehear 
such  motion,  though  no  order  was  made. 
Kreffi,  V.  HiU,  13  S.C.R.  303. 

No  Memorandum  Filed — Mistake  of  Counsel."] 
— No  memorandum  stating  the  groimds  on 
which  a  rule  nisi  for  a  new  trial  would  be  moved 
for  was  filed,  in  consequence  of  the  erroneous 
advice  of  counsel  that  it  was  unnecessary: — 
Held,  that  this  was  not  a  sufficient  ground  for 
giving  leave  te  file  the  memorandum  nunc  pro 
tunc.    Bicketson  v.  Barbour,  Knox  453. 

Bestoring  Motion  to  List — Laches  of  Attorney.] 
— Where  through  the  neglect  of  the  claimant's 
attorney  a  rule  nisi'ior  the  new  trial  of  an  inter- 
pleader issue  was  struck  out  of  the  list,  it  was 
ordered  to  be  restored  to  the  list  upon  payment 
by  the  claimant  of  the  costs  of  the  day  and  the 
costs  of  and  incidental  to  the  application  to 
restore  it.  One  of  the  claimant's  sureties 
having  become  insolvent,  it  was  made  a  term  of 
the  order  that  the  remaining  surety  should 
justify  afresh.  Hammond  v.  Oourlay,  1  N.S.W. 
L.R.  43. 

Memorandum  Filed  Out  of  Time.] — Where  the 
memorandum  of  a  motion  nisi  for  a  new  trial 
was  not  filed  within  the  time  limited  by  the 
Rules  of  Court,  the  Court  refused  to  entertain 
the  motion.  Barbour  v.  Jones,  1  N.S.W.  L.R. 
345. 

Points  not  Taken  at  Trial.]—!).,  an  attorney, 
sued  H.  for  his  bill  of  costs.  H.  pleaded  a 
settlement  with  W.,  who  had  D.'s  authority  to 
settle.  W.  had  accepted  H.'s  cheque  for  £75, 
which  D.,  having  revoked  W.'s  authority,  but 
not  till  after  the  settlement,  returned  to  H. 
H.  paid  £75  into  Court.  Verdict  for  plaintiff, 
subject  to  taxation.  The  point  was  taken  for 
the  first  time  on  the  motion  for  the  rule  nisi, 
whether  the  revocation,  if  not  communicated  to 
H.,  the  defendant,  was  of  any  effect: — Held 
(the  Court  making  the  rule  absolute),  that  this 
ia  not  one  of  those  points  that  it  is  necessary  to 


take  at  the  trial.  If,  apart  from  misdirection 
or  wrong  admission  or  rejection  of  evidence, 
any  point  of  law  arises  on  the  evidence,  it  may 
be  taken  afterwards.  Dwyer  v.  Herman, 
2  N.S.W.  L.R.  280. 

Only  One  Counsel  Heard  on  Motion  Nisi.] 
— On  a  motion  for  a  rule  nisi  for  a  new 
trial  on  grounds  {inter  alia)  that  the  verdict 
was  against  evidence,  the  leading  counsel 
for  the  party  having  proposed  that  his  junior 
should  read  the  evidence,  the  Court  refused 
to  allow  this,  as  it  was  the  invariable 
practice  never  to  hear  more  than  one  counsel  on 
a  motion  for  a  rule  nisi.  Lyons  v.  Hardy, 
2  N.S.W.  L.R.,  at  p.  371. 

Of  Supreme  Court  Issue  in  District  Court.  ] — 
Upon  a  motion  on  notice  to  set  aside  a  nonsuit 
at  the  trial  of  a  Supreme  Court  issue  at  the 
District  Court,  the  notice  being  given  after  the 
time  for  filing  a  memorandum  had  expired: — 
Held,  that  the  proper  course  was  to  file  a 
memorandum  and  apply  for  a  rule  nisi  in  the 
first  instance  as  in  the  case  of  a  trial  in  the 
Supreme  Court.    Moscrop  v.  Jacobs,  Knox  324. 

Supreme  Court  Issue — Time  for  Moving.] — 
When  a  Supreme  Court  issue  was  tried  in  the 
country  on  the  15th  November,  and  a  motion 
for  a  rule  nisi  was  made  on  the  5th  December: — 
Held,  that  the  application  was  too  late.  Lewis 
V.  M'Cafferty,  1  S.C.R.  N.S.  265. 

See  also  cases  sub  tit.  Pbacticb  (on  Motions, 
&c.). 


NON-JOINDER  OF  PARTIES. 

See   Pkactice   and   Pleading  —  District 
Court. 


NONSUIT. 

In  Malicious  Prosecution.] — A  plaintiff  may 
be  nonsuited  on  the  ground  that  there  was  rea- 
sonable and  probable  cause  for  the  prosecution. 
Bcfrdwell  v.  Gavin,  6  S.C.R.  91. 

What  is.] — When  a  judge  nonsuited  the 
plaintiff  before  the  jury  was  sworn.  Semble,  it 
amounts  to  a  refusal  to  hear  the  case,^  and  the 
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proper    remedy  is  by  mandamus. 
Conway,  7  S.C.R.  209. 


Ex  parte 


Consent.'] — There  cannot  be  a  nonsuit  in  the 
District  Court  without  the  consent  of  the 
plaintiff,  except  under  sec.  71  of  the  District 
Courts  Act  of  1858.    lb. 

Costs.] — Where  an  appeal  from  the  District 
Court  was  allowed  with  costs,  on  the  ground 
that  a  nonsuit  was  wrong,  the  Court  refused  to 
make  any  order  as  to  the  costs  below.  Sempill 
V.  Camming,  9  S.C.R.  128. 

Leave  Reserved,] — A  rule  nisi  to  enter  a  non- 
suit will  not  be  granted  where  no  leave  was 
reserved  at  the  trial  to  move  for  such  nonsuit. 
Hargraves  v.  Cohen,  12  S.C.R.  .?10. 

Nonsuit  on  Opening  Statement  of  Plaintiff's 
Counsel.]— Peltier  v.  Darwent,  9  S.C.R.  133. 


NUISANCE. 

StaiiUes.] — 39  Vict.  No.  14  {Nuisances  Preven- 
tion). 

31  Vict.  No.  12,  sees.  132,  134 
(Municipcdities  Act  o/1867). 

43  Vict.  No,  3,Part  IX.,  sees.  163— 
200  (Sydney  Corporation  Act  of 
1879). 

Encroachment— 5  Will.  IV.  No.  20,  sec.  4.]— 
The  corporation  of  Sydney  cannot  abate  an  en- 
croachment on  the  street  made  illegal  by  the 
5  Will.  IV.  No.  20,  sec.  4,  except  in  the  mode 
provided  by  that  section.  A  private  individual 
cannot  of  his  own  authority  abate  a  nuisance  in 
a  public  highway  unless  it  does  him  a  special 
injury;  and  he  can  only  interfere  with  it  so  far 
as  is  necessary  to  exercise  his  right  of  using  the 
highway.  The  5  Will.  IV.  No.  20  does  not  apply 
to  houses  in  existence  at  the  time  of  its  passing, 
unless  some  rebuildings  or  alterations  have 
taken  place  within  the  prohibited  distance. 
Alexander  v.  The  Mayor  and  Corporation  of 
Sydney,  1  S.C.R.  App.26. 

Noise  of  Machinery — Leave  and  License  of 
Office-bearers  ijf  School  of  Arts.] — Declaration 


by  the    president,  senior  vice-president,    and 
treasurer    for  the  time  being  of  the  Sydney 
Mechanics'  School  of  Arts  for  that  the  defen- 
dants,  who   occupy  adjoining  land    on  which 
a  steam  flour-mill  is  erected,  have  rendered  the 
buildings  of  the  society  useless  for  those  pur- 
poses and  deprived  the  plaintiffs  of  the  profit 
which  they  were  accustomed  to  obtain  from 
hiring  the  room  for  lectures  and  similar  enter- 
tainments therein,  by  making  loud  noises  with 
the  machinery  of  the  mill  to  the  annoyance  and 
disturbance  of  the  plaintiffs  and  all  persons  per- 
mitted to  resort  to  the  said  buildings.     Plea, 
by  way  of  equitable  defence,  that  the  defen- 
dants' lessor— they  being  tenants  of  the  premises 
for  a  term  of  years— erected  the  mill  and  put  up 
the  machinery  with  the  consent  of  the  then 
office-bearers  of  the  society,  they  and  also  the 
plaintiffs  having  notice  that  the  working  of  that 
machinery  would  necessarily  produce  the  noises 
complained  of  : — Held,  on  demurrer,  bad,  on  the 
grounds — (1)  that  the  consent  given  originally 
by  the  officers  of  the  Mechanics'  School  of  Arts 
could  not  bind  their  successors  ;  (2)  that  such 
consent  was  a  breach  of  trust  on  their  part  and 
not  binding  on  their  successors.     Stenhouse  v. 
ffardie,  5  S.C.R.  359. 

Prom  Overflow  of  Sewage  and  Drainage.] — 
Vichery  v.  Man;  4  S.C.R.  Eq.  66,  5  S.C.R. 
202. — Sub  tit.  Easement  ;  and  see  Municipali- 
ties. 

From  Offensive  Trade.] — Ex  parte  Elliott,  2 
N.S.W.  L.R.  9 ;  and  see  Municipalities. 

Whether  the  Drawing  of  Tramcars  along  the 
PiMic  Highways  by  Steam  Motors  amounted  to 
a  Public  Nuisance.] — Toohey  v.  Commissioners 
for  Railways,  4  N.S.W.  L.R.  102.  —  See 
Tramways. 


OATHS. 

StattUes.] — 

3  &  4  Will  IV.  0.  49  (adopted  by 

8Will.IV.  No.  2.) 

9  Vict.  No.  9. 

20  Vict.  No.  9  (Oaths  of  Office). 

33  Vict.  No.  14  (Promisso7-y). 

36  Vict.  No.  31  (Promissm'y). 

And  see  Evidence— Criminal  Law. 
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OFFENDERS   APPREHENSION. 
See  Criminal  Law. 
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PARLIAMENTARY  ELECTIONS. 
Statute.]— UYict.  No.  13  {Electoral  Act). 


OBSCENITY. 

fi'totete.]— 43  Vict.  No.  24  (Obscene  Publica- 
tions Prevention). 


OFFICIAL  ASSIGNEE. 
See  Insolvency. 


ORDNANCE  LANDS. 
See   Military  Defence. 


ORPHAN   SCHOOLS. 

See  Destitute  Chilbeen's  Schools. 


OUSTER. 
See  Municipalities. 


OYSTERS. 

Statutes.]— 31  Viet.  No.  20. 
44  Vict.  No.  26. 
46  Vict.  No.  25. 
48  Vict.  No.  6. 


PARISH   ROADS. 
See  Way. 


PARKS. 
See  Public  Parks— Sydney. 


Personation  at.]— See  Criminal  Law  (Per- 
sonation), col.  195. 

Jtirisdiction  of  Quarter  Sessiona.]-See  Justices, 
col.  516. 


PAROL   EVIDENCE. 

See    Evidence— Contract. 


PARRAMATTA  DOMAIN. 
StatiOe.^—W  Viet.  No.  35. 


PARLIAMENT. 
Statute.]— yi  Vict.  No.  7  (Triennial  Act). 

Punishment  for  Contempt  of.] — See  Contempt 
OF  House  op  Assembly. 


PARRAMATTA   MARKET. 
See  Market. 


PARRAMATTA  WATER. 
Statute.]— 23  Vict.  No.  8. 


PARTICULARS. 
See  Practice  and  Pleading. 


PARTITION. 
Statute.]— 4,1  Vict.  No.  17. 


PARTNERSHIP. 
I.  The  Contract. 

II.  Rights  aud  Liabilities  of  Partners  and 
Third  Parties. 

(a)  Actions  and  Pleading. 

(b)  Liability  of  Firm  for  Acts  of  One 

Partner. 

(c)  Dissolution. 

(d)  Insolvency. 

III.  Rights   and   Liabilities    of   Partners 
Between  Themselves. 

(a)  Actions  Betioeen. 

(b)  Dissoltiiion. 

(c)  Specific  Performance. 
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IV,  Mining  Pabtwerships  and  Partnership 
(Limiting  Mining)  Acts,  24  Viot.  No. 
21  and  34  Viot.  No.  16.]— S'ee  Company 
— Mining. 

Statutes.]— n  Vict.  No.  9. 
24  Vict.  No.  21-> 

34  Vict.  No.  16  Y  Limiting  Mining. 
30  Vict.  No.  14  J 

And  see  Company. 


I.  The  Contract. 

Cleric  or  Pa7-tner.]—A. ,  in  February  1861, 
being  insolvent,  agreed  with  B.  to  enter  into 
partnership  with  him  for  five  years  next  follow- 
ing the  time  of  his  obtaining  his  certificate ;  B. 
to  advance  £3000,  A.  to  bring  knowledge  and 
experience.  In  February  1862  A.  obtained  his 
certificate.  In  August  1862  B.  ofiered  to  sell 
stock-in-trade  to  C,  and  sent  a  notice  of  dis- 
missal to  A.,  treating  him  as  a  clerk.  A. 
filed  a  bill,  claiming  to  be  »  partner,  and 
prayed  for  a  dissolution  of  the  partnership, 
and  for  an  injunction  against  the  sale. 
B.  denied  the  partnership,  alleging  that  A., 
while  insolvent,  was  only  managing  clerk, 
and  that  he  continued  in  that  capacity.  An  in- 
junction was  granted  on  the  ground  that  there 
was  evidence  of  a  partnership.  And  a  receiver 
was  appointed,  with  directions  to  pay  the  debts, 
with  the  sanction  of  the  Master-in-Equity,  out 
of  moneys  received.  Mitchells.  Simons,  1  S.C.R. 
Eq.  70. 

What  Constitutes— Joint  Contributors.]— In  an 
action  in  which  there  were  eight  plaintiflFs,  it 
appeared  that  the  plaintiffs  and  the  defendant 
put  into  a  common  fund  £180  (£20  a-piece),  out 
of  which  it  was  agreed  that  the  defendant 
should  receive  100  guineas  for  his  trouble  in 
examining  and  reporting  upon  a  quartz  reef, 
and  50  guineas  for  his  expenses.  If  the  report 
were  favourable,  the  plaintiffs,  the  defendant, 
and  A.  were  to  work  the  reef  in  partnership. 
The  defendant  received  the  150  guineas,  but 
neither  made  a  report  nor  inspected  the  mine  : 
—Held,  that  the  plaintiffs,  being  joint  con- 
tributors with  the  defendant,  could  not  sue 
him  at  law  to  recover  back  the  150  guineas  or 
any  portion  thereof.  Harhottk  v.  Hargraves,  5 
S.C.R.  104. 


Joint  or  Separate  Interest — Mining  Partner- 
ship-Fraud.]— Action  for  money  had  and  re- 
ceived, and  for  money  obtained  by  certain  frau- 
dulent representations.  The  plaintiffe,  M.,  S., 
C,  and  W.,  with  H.  and  the  defendant,  agreed 
to  purchase  the  "Lord  Byron''  claim.  The 
defendant,  for  himself  and  the  plaintifife,  in- 
spected the  mine,  and  informed  the  plaintiffs 
that  he  had  purchased  it  for  £800  on  certain 
terms.  N.  was  then  substituted  for  H.  The 
plaintiffs  and  the  defendant  agreed  to  issue  a 
prospectus  and  work  the  mine  by  a  company; 
and  it  was  placed  in  the  defendant's  hands  to 
float.  Each  of  the  speculators  (the  plaintifis 
and  the  defendant)  was  to  receive  a  sum  of 
money  and  a  number  of  paid-up  shares.  The 
plaintiffs  afterwards  joined  the  defendant  in  the 
purchase  of  another  claim  called  the  "  Anthony 
Trollope."  The  defendant  alleged  that  the 
purchase-money  was  £1200,  and  of  that  sum 
£400  was  paid  on  account.  The  "Anthony 
Trollope"  was  also  formed  into  a  company 
and  placed  in  the  defendant's  hands  to  float. 
W.  sold  out  all  of  his  interest  in  the  latter  com- 
pany, and  received  back  all  that  he  had  paid. 
The  defendant  then  made  a  settlement  with  the 
other  four  plaintiffe,  in  which  he  i-epresented 
tlie  "  Lord  Byron"  and  "Anthony  Trollope"  as 
costing  respectively  £800  and  £1200;  and  on 
that  footing  paid  to  each  of  the  four  plaintiffs 
his  share  of  the  speculations.  In  reality,  the 
defendant  paid  only  £400  for  the  "  Lord  Byron" 
and  £600  for  the  "Anthony  Trollope"— just 
half  the  sums  which  he  said  he  had  paid — and 
the  difference  was,  therefore,  fraudulently  re- 
tained by  him.  On  a  motion  for  a  nonsuit: — 
Held  (Hargrave  J.  disseiUiente),  that  the  joint 
action  would  not  lie.  Per  Martin  C.  J. :  That 
the  plaintiffs  were  not  entitled  to  join  in  the 
action,  as  there  was  no  joint  contract  or  joint 
consideration,  and  it  was  known  how  much 
each  was  entitled  to  receive  froiji  the  defendant. 
Per  Hargrave  J. :  That  the  action  was  properly 
brought  jointly,  as  the  plaintiffs,  or  those 
whom  they  represented,  were  all  jointly  in- 
terested, and  because  they  were  all  jointly  de- 
frauded, and  by  the  false  representation  of  the 
defendant.  Per  Faucett  J.  :  (1.)  That  the 
defendant  held  the  moneys  in  question  on  a 
joint  or  partnership  account,  and  that  the 
plaintiffs  could  not  sue  him  until  a  statement  of 
accounts  had  been  made.      (2.)  That  no  such 
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statement  of  accounts  was  made  between  the 
defendant  on  the  one  side  and  the  plaintiffs 
jointly  on  the  other  side;  and  that,  therefore, 
the  plaintiffs  were  not  entitled  to  sue  jointly. 
(3.)  That  the  settlement  made  with  each 
separately  might  have  entitled  each  to  sue 
separately  for  the  loss  he  sustained  by  having 
his  account  falsified,  but  that  would  not  entitle 
the  plaintiffs  to  join  in  an  action  in  contract. 
(4.)  That  the  plaintiffs  have  shown  no  joint  in- 
terest in  the  money  claimed.  Moore,  v.  Crichton, 
13  S.C.R.  105. 

Agreement  to   Gaii-y   ore  Business  for  Fixed 
Period.l — By  agreement  under  seal  between  A. 
and  B.,  and  C.  and  D.,  reciting  that  C.  and  D. 
had  carried  on  the  business  or  trade  of  whalers 
at  I. ,  a  station  in  the  South  Pacific,  that  they  had 
sequestrated  their  estate,  and  that  the  official 
assignee  had  sold  their  estate  to  A.  and  B.,  it 
was  agreed — 1.  That  the  agreement  was  to  last 
for  three  years  at  the  least ;  2.  That  C.  and  D. 
were  to  Uve  at  I.  and  manage  and  carry  on  the 
business  of  whalers  there,  and  were  not  to  enter 
into  any  other  trade  ;  3.  That  C.  and  D.  were 
to  keep  all  gear,  boats,  &c.,  in  good  order ;  4. 
That  A.  and  B.  were  to  purchase  all  supplies 
and  conduct  the  whole  business  of  the  station 
at  Sydney ;    5.    That  neither  parties    should 
make  any  charge  for  wages,  nor  should  A.  and 
B.  charge  any  commission  or  remuneration  for 
their  personal  services  except  commission  and 
expenses  paid  for  sales  in  places  other  than  Syd- 
ney; 6.  That  all  whale  oil  should  be  sold  by  A.  or 
B.  or  either  of  them,  at  the  port  of  Sydney,  for 
the  highest  current  rates  procurable ;  7.  That 
all  whale  oil   and    native  produce  should  be 
consigned  to  B.  at  Sydney  or  otherwise,  as  B. 
should  direct ;  8.  That  A.  and  B.  and  C.  and 
D.  should  be  faithful  and  just  to  each  other  in 
all  buyings,  &o.,  relating  to  the  said  trade,  and 
should  at  all  times  give  to  each  other  a  just  and 
faithful  account  of  the  same;  9.  That  certain 
expenses  were  to  be  deducted  from  the  price  of 
the  oil  and  other  produce  realized,   and  the 
balance  was  to  be  divided  between  A.  and  B., 
and  C.  and  D.,  in  certain  proportions.    After 
the  execution  of  this  agreement  B.  and  C.  sold 
64  osisks  of  oil  to  F.,  at  Noumea.    F.  consigned 
the  oil  to  the  plaintiffi  at  Sydney.      The  oil 
having  come  into  the  plaintiffs'  possession  was 
seized  under  a  writ  of  Ji.  fa,  issued  at  suit  of  the 


defendants  for  money  due  to  them  by  B. ;  and 
the  defendants  took  possession  of  the  oil  and 
sold  it.  The  plaintiffs  thereupon  brought  this 
action  for  trespass  to  the  oil  and  trover  for  the 
same,  and  recovered  a  verdict  against  all  the 
defendants  : — Held,  on  motion  for  a  new  trial, 
that  the  verdict  was  right.  Per  Martin 
C.J.  and  Faucett  J.,  that  the  agreement 
showed  that  a  partnership  existed  between  A. 
and  B.  and  C.  and  D. ;  and  that  whether  F.  did 
or  did  not  know  of  the  condition  in  the  agreement 
that  the  oil  should  be  sold  by  B.  alone,  the 
sale  to  D.  was  a  good  one  and  therefore  the 
plaintiffs  were  entitled  to  bring  trover  for  the 
oU.  Per  Hargrave  J .  That  the  agreement  did 
not  constitute  a  partnership,  but  that  as  no 
notice  had  been  given  to  F.  that  C.  and  D.  had 
no  power  to  sell,  A.  and  B.  were  liable  for 
the  sale,  and  the  plaintiffs  were  for  that  reason 
entitled  to  succeed.  Montejiore  v.  Smith, 
S.M.H.  17th  March  1876. 

Sale  hy  Tenant  in  Common  —  Partnership 
lAahUity.l — Prior  to  the  month  of  August  1873, 
A.  and  B.  were  the  registered  proprietors  as 
tenants  in  common,  in  fee  simple,  under  the 
provisions  of  the  Real  Property  Act,  subject  to 
a  mortgage  to  one  T.  W.,  of  certain  lands 
known  as  the  New  Lambton  Colliery  Estate, 
which,  together  with  the  necessary  machinery 
and  plant  for  working  the  same,  had  been  pur- 
chased and  acquired  by  them  with  partnership 
moneys,  and  which  at  the  time  of  B.'s  contract 
with  C.  hereafter-mentioned,  was  being  worked 
by  A.  and  B.  under  a  partnership  agreement  as 
"a  going  concern."  C.  at  the  time  of  his  said 
contract  with  B.  was,  and  had  for  some  tune 
been,  the  confidential  clerk  and  manager  of  the 
partnership  business,  and  as  such  was  cognisant 
of  all  its  affairs.  There  were  then  certain 
current  contracts,  including  a  contract  for 
the  supply  of  coal  to  the  E.  Coal  and 
Copper  Company,  which  was  an  onerous  one, 
inasmuch  as  the  market  price  of  coal  was  con- 
siderably in  advance  of  the  price  at  which  the 
coal  was  contracted  to  be  supplied  to  the  com- 
pany. A.  had  also  devoted  and  expended  much 
of  his  time,  energy,  and  capital,  and  given  all 
the  benefit  of  long-established  commercial  rela- 
tions, and  undertaken  large  financial  responsibi- 
lities in  working  the  mine  and  developing  the 
trade  for  the  sale  of  coal  therefrom.     In  August 
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1873  C.  purchased  from  B.  his  moiety  of  the 
lands  and  machinery;  and  B.  having  refused  to 
perform  this  contract,  C.  filed  a  bill  against  him 
praying  for  specific  performance.  It  was  ulti- 
mately decreed  that  the  contract  should  be 
specially  performed  ;  and  B.  afterwards,  on  the 
6th  of  March  1875,  in  pursuance  of  the  said 
decree,  delivered  possession  of  his  moiety  of 
the  said  lands  and  machinery  to  C.  In  a  decree 
on  further  directions  in  the  said  suit  for  specific 
performance  between  C.  and  B. ,  it  was  ordered 
that  all  parties  should  do  and  execute  all  proper 
conveyances,  bonds  and  assurances,  and  that  B. 
should  convey  and  assign  to  C,  his  heirs,  exe- 
cutors, administrators  and  assigns,  by  all  proper 
deeds  and  assurances,  the  said  moiety  of  the 
said  mine,  with  machinery,  plant,  and  appli- 
ances of  all  kinds  attached  to,  and  belonging  to 
it.  C.  had  not  obtained  any  transfer  of  B.'s 
interest  as  ordered.  In  a  suit  in  which  C.  and  his 
two  brothers  (who  claimed  to  be  interested  in 
C.'s  share)  were  plaintiffs,  and  in  which  B.  and 
the  executors  of  A.  were  defendants: — Held, 
(upholding  the  decree  of  Primary  Judge),  that 
the  plaintiff  C.  should  obtain  from  the  defend- 
ant B.  a  transfer  of  his  moiety  of  the  said  mine, 
plant,  machinery,  and  other  property : — Held, 
also,  that  the  plaintiff  C.  should  do  and  execute 
all  such  deeds,  bonds,  matters  and  things 
requisite  for  protecting  the  defendants  against 
one  moiety  of  the  responsibilities  under  the 
contract  with  the  E.  Coal  and  Copper  Com- 
pany :  —  Held,  also,  that  upon  the  plaintiff 
C.  obtaining  such  transfer,  and  executing  and 
doing  all  such  deeds,  bonds,  matters  and  things, 
the  defendants,  the  executors  of  A.,  were  en- 
titled to  an  inquiry  as  to  what  amount  was  a 
just  allowance  or  compensation  to  be  made 
and  paid  by  the  plaintiffs  to  the  said  defendant 
as  such  executors  as  aforesaid  in  respect  of  the 
time,  money,  and  expenses  laid  out  and  em- 
ployed, and  the  risks  run,  and  the  responsibili- 
ties incurred  by  A.  in  the  working  of  the  said 
mine  and  the  development  of  the  said  trade  for 
the  sale  of  coal  therefrom,  and  in  conducting  the 
said  business  of,  and  in  connection  with,  the 
said  colliery.  One  of  C.'s  brothers,  D.,  on 
behalf  of  himself  and  brothers,  procured  an 
assignment  from  T.  W.  of  his  mortgage  security, 
without  notice  to  A.  : — Held,  in  a  suit  by 
the  executors  of  A,  against  C.  and  his  two 
brothers,  that  inasmuch  as  it  appeared  to  the 


Court  that  D.  was  jointly  interested  with  C.  in 
the  purchase  of  B.'s  share,  he  ought  not  to  be 
treated  as  an  independent  assignee  of  the  mort- 
gage to  T.  W.  Dibbs  v.  Brown,  Broum  v.  Dibbs, 
1  N.S.W.  L.R.  Eq.  65. 

And  see  post  111.  (c)  SpBCiric  Performance, 
col.  649. 


II.  Rights  and  Liabilities  of  Partners  and 
Third  Parties. 

(a)  Actions  and  Pleadings. 

Joint  Action  by  Partners — Execution  against 
One  Partner.] — In  an  action  by  A.  and  B.  for 
seizing  and  selling  the  joint  property  of  A.  and 
B.  under  a  Ji.  fa.  against  A.  only: — Held,  that 
the  action  was  rightly  brought  in  the  joint 
names  of  A.  and  B.     Smith  v.  Ogg,  3  S.C.R.  6. 

The  first  count  was  for  breach  of  duty,  and 
alleged  that  the  defendant  had  sued  out  a  writ  of 
Ji.fa.  against  A.,  and  that  the  writ  was  delivered 
to  S.  to  be  executed  by  him  as  special  bailiff, 
under  7  Vict.  No.  15,  and  that  the  special  baUiff, 
under  colour  of  the  writ,  seized  and  sold  the 
goods  of  A.  and  B. ,  and  delivered  them  to  the 
purchasers,  and  also  sold  them  under  their  value ; 
and  also  seized  and  sold  more  than  was  neces- 
sary to  satisfy  the  writ.  The  second  count  was 
for  money  had  and  received.  The  'defendant 
pleaded  not  guilty,  and  not  possessed  to  the 
first  count,  and  never  indebted  to  the  common 
coimt,  except  as  to  £157  6s.  lOd.,  and  as  to  that 
amount,  paid  that  amount  into  court.  The 
plaintiff  joined  issue  on  the  first  three  pleas,  and 
replied  to  the  fourth  plea,  taking  £157  6s.  lOd. 
out  of  court  in  discharge  of  the  cause  of  action 
to  which  it  was  paid  in: — Held,  that  by  takmg 
out  of  court  the  money  paid  in  under  the 
money  count,  the  plaintiff  waived  the  tort,  and 
could  not,  therefore,  recover  on  the  first  count. 
lb. 

A  joint  action  will  lie  by  partners  whose 
goods  have  been  sold  and  removed  under  an 
execution  agamst  one  of  them.  Smith  ».  Ogg 
followed.     Lane  v.  Taylor,  5  S.C.R.  84. 

To  a  count  in  trover  by  members  of  a  partner- 
ship, one  of  the  defendants  pleaded  that  the 
conversion  complained  of  was  a  seizure  and  sale 
of  the  goods  of  the  firm  by  the  other  defendant, 
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under  a  writ  oifi.fa.  against  one  of  the  partners. 
Replication  setting  up  negligence  in  the  sale, 
whereby  the  goods  realised  much  less  than  their 
value: — Held,  bad  on  demurrer.  The  plea, 
though  not  demurred  to,  also  was  held  bad,  as 
not  confessing  the  conversion  complained  of.  lb. 
To  a  count  in  trespass  for  breaking  and  enter- 
ing the  close  of  the  partners;  one  of  the  defend- 
ants pleaded  the  same  judgment  and  execution, 
alleging  that  the  other  defendant,  in  pursuance 
of  the  writ  oifi.fa.,  entered  on  the  premises  to 
execute  the  same,  and  there  seized  the  goods  of 
one  of  the  partners.  Replication  setting  up 
negligence  in  the  sale.  Held,  bad  on  demurrer, 
as  negligence  in  the  sale  cannot  make  the  entry 
unlawful.  The  plea  was  also  held  bad  as  not 
confessing  the  entry  alleged,     lb. 

Partnership  Debts — Amendment  of  Pleading.] 
— In  an  action  against  M.  and  N.,  who  were 
partners,  for  coals  sold  and  delivered,  M. 
allowed  judgment  to  go  by  default,  and  N. 
pleaded  the  general  issue.  At  the  trial,  it 
appeared  that  M.  was  indebted  to  the  plaintiff 
for  coals  sold  to  him  before  his  partnership  with 
N.  After  the  evidence  on  both  sides  was  closed, 
the  judge  allowed  a  special  count  to  be  added, 
which  alleged  that  M.  and  N.  jointly  contracted 
to  pay  the  debt  of  M.  to  the  plaintiffs,  in  con- 
sideration that  the  plaintifife  would  continue  to 
sell  coals  and  deliver  them  to  M.  and  N.;  and  he 
permitted  the  defendant  to  plead  the  Statute  of 
Frauds.  The  jury  having  found  for  the  plaintiff 
on  the  special  count : — ^Held,  that  the  Statute  of 
Frauds  was  no  answer  to  the  contract  alleged  in 
that  count.  Held,  also,  that  by  such  contract  the 
debt  of  M.  was,  as  a  matter  of  law,  extinguished. 
Held,  also,  that  the  count  was  good,  and  dis- 
closed a  sufficient  consideration  for  the  contract. 
Held,  that  the  amendment  was  properly  made, 
and  that  the  terms  on  which  it  was  allowed  by 
the  judge  ought  not  to  be  reviewed.  Held,  also, 
that  even  if  the  count  was  bad  for  not  alleging 
that  the  debt  of  M.  was  agreed  to  be  extin- 
guished, the  objection  ought  not  to  prevail,  as 
it  had  not  been  taken  at  the  trial.  Morehead 
V.  Mclsaacs,  5  S.C.R.  295. 


<6)  Liability  of  Firm  for  Acta  of  One  Partner. 

Liability  of  Dormant  Partner  in  Station.} — 
The   power    of  borrowing  is  incidental  to  a 


pai'tnership  in  stations  in  this  colony,  having 
regard  to  the  nature  of  the  business  and  the 
circumstances  which  exist  in  connection  with 
it,  A  dormant  partner  was,  therefore,  held 
liable  for  money  borrowed  by  the  acting  partner 
on  his  representation  that  it  was  for  station 
purposes.  Graham  v.  Murnin,  1  S.C.R. 
195. 

Partnership  in  Station — Power  ofmie  Partner 
to  Sell  the  Joint  Property.] — In  the  case  of  part- 
nership in  station  property,  although  either  of 
the  partners  might  be  at  liberty  to  sell  the  stock, 
yet  the  land  itself  can  only  be  dealt  with  as  by 
co-owners,  and  its  transfer  requires  the  con- 
sent of  all  the  parties  interested.  Bowen  v. 
Morrison,  8.M.H.  17th  December  1875. 

Authority  to  Bind  Firm.] — The  defendants 
were  partners  in  the  firm  of  S.  &  P., 
auctioneers.  S.  purchased  some  stationery 
from  the  plaintiff,  and  gave  him  a  promissory 
note  for  £22  signed  S.  &  P.  In  an  action 
against  both,  a  verdict  was  entered  for  P.: — 
Held,  that  one  member  of  a  firm  of  auctioneers 
had  no  implied  authority  to  sign  notes  binding 
the  firm.  Hoffnung  v.  Simpson,  2  N.S.W.  L.R. 
133. 

Whether  Goods  Bought  for  Individual  or 
Partnership  Use,  a  Question  for  the  Jury.] — 
Wyse  V.  Heggarty,  3  S.C.R.  175.  See  infra  III. 
(a),  col.  648. 


(c)  Dissolution. 

By  Assignment  to  Creditors — Sale— Reassign- 
ment of  Estate.] — A.  and  B.  were  partners  in  a 
station.  B.  assigned  his  estate  to  trustees  for 
the  benefit  pf  his  creditors  who  subsequently 
reassigned  it  to  him.  While  B.'s  estate  was 
thus  assigned  the  station  was  sold.  After  his 
estate  was  reassigned  to  him,  he  was  joint 
plaintiff  with  A.  in  a  suit  to  defeat  the  sale: — 
Held,  that,  though  the  partnership  which  was 
dissolved  by  the  assignment  did  not  revive,  B.'s 
rights,  which  continued  in  the  transferees  up  to 
the  time  of  the  transfer,  came  back  to  him  on 
the  reassignment,  and  he  was  properly  joined 
as  a  plaintiff.  Brooks  v,  Richardson^  5  S.C.R. 
Eq.  3. 
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{d)  Insolvency. 

Effect  of  on  Separate  Estates.] — The  sequestra- 
tion of  the  estate  of  a  partnership  vests  in  the 
assignee  the  separate  estates  of  each  partner. 
Perry  v.  Towns,  1  S.C.R.  73.  And  see  Broohs 
V.  Richardson,  5  S.C.R.  Eq.  3. 

III.  Rights  and  Liabilities  op  Partners 
BETWEEN  Themselves. 

(a)  Actions  Between. 

Working  Mineral  Lands.] — A.  was  entitled 
as  equitable  assignee  of  C.  to  the  benefit  of 
certain  mineral  discoveries,  with  power  to  dis- 
pose of  them.  B.  held  a  lease  of  auriferous 
lands  for  twenty-one  years  subject  to  a  certain 
payment  and  conditions  against  assigning 
without  a  license.  It  was  agreed  between 
them,  that  B.  would  when  required  assign 
an  undivided  moiety  of  the  leased  lands  to 
A.;  and,  in  the  meantime,  subject  to  perform- 
ance by  A.  of  his  part  of  the  contract,  would 
stand  possessed  of  such  moiety  for  A.'s  benefit ; 
that  he  would  perform  the  lessee's  covenants 
and  keep  the  lease  valid  and  efiectual  and  would, 
on  receipt  of  the  money  thereinafter  mentioned, 
immediately  consign  to  A.'s  order  in  London 
auriferous  quartz  raised  from  the  lands  in  quan- 
tities not  less  than  five  tons  at  a  time,  in  the 
proportion  of  one  ton  to  every  £25  remitted  by 
A.,  provided  such  remittance  should  take  place 
within  six  months.  A.  agreed  that  when 
required  he  would  assign  to  B.  an  undivided 
tenth  share  of  the  said  discoveries,  and,  subject 
to  the  performance  by  B.  of  his  contract,  would 
stand  possessed  of  that  share  for  B.'s  benefit, 
and  do  what  was  necessary  to  prevent  any  for- 
feiture ;  and  further  for  the  better  carrying  out 
of  their  agreement  and  working  of  the  mines 
and  to  enable  B.  to  raise  and  consign  the  gold 
ore  to  A.,  would  remit  to  B.  within  six  months 
not  less  than  £250  and  would  on  the  receipt  of 
any  consignments  from  A.  cause  them  to  be 
realised,  and  after  deducting  the  expenses  of 
realising,  pay  a  moiety  to  B.  There  was  a  pro- 
viso for  terminating  the  agreement  should  the 
£250  not  be  so  remitted  ;  and  also  a  stipulation 
authorising  A.  to  get  up  a  company  for  working 
the  mines,  B.  undertaking  upon  certain  condi- 
tions to  assign  to  the  company  the  remaining 
moiety.     A.   sent  the  £250  within  the    time 


stipulated: — Held,  on  demurrer,  that  an  action 
would  lie  against  B.  for  not  keeping  the  lease 
valid,  and  for  not  having,  immediately  on  re- 
ceipt of  the  money  remitted  to  him  as  therein 
provided,  consigned  to  A.,  auriferous  quartz  in 
the  specified  quantities.  The  action  was  not 
brought  in  respect  of  any  matter  which  arose  in 
the  course  of  partnership  or  which  was  partner- 
sliip  property,  or  in  respect  of  anything  in 
which  the  defendant  could  claim  to  have  any 
share.     Radley  v.  Moffat,  1  S.C.R.  112. 

Questions  for  Jury— Individual  or  Partnership 
Accounts.]— The  plaintiff  and  the  defendant 
having  entered  into  a  partnership;  the  plaiutifij 
pending  the  partnership,  sued  the  defendant  in 
the  District  Court  for  goods  sold  and  delivered, 
money  lent,  money  paid,  and  on  accounts 
stated  : — Held,  that  it  ought  to  have  been  left 
to  the  jury  to  say  whether  the  items  had  been 
supplied  on  the  defendant's  individual,  or  on 
the  partnership  account.  Quaere,  as  to  the  right 
of  one  partner  to  sue  another  in  the  District 
Court  during  the  continuance  of  the  partnership 
on  a  partnership  account,  or  for  an  imliquidated 
balance.     Wyse  v.  Heggarty,  3  S.C.R.  175. 


(h)  Dissolution. 

For  Misconduct.] — Notwithstanding  circum- 
stances showing  that  the  partnership  cannot  be 
carried  on  with  advantage  to  either  partner  the 
Court  will  not  interfere  if  these  circumstances 
arise  from  the  misconduct  of  the  plaintiff  alone. 
Wyse  V.  Heggarty,  2  S.C.R.  Eq.  95. 

By  Assignment  to  Creditors.] — A.  B.,  a,  dor- 
mant partner  in  W.  &  Co.,  a  partnership  at 
will,  executed  in  May  a  deed  of  assignment 
to  trustees  for  creditors,  which  was  duly 
published  and  executed  by  four-fifths  of  his 
creditors  under  5  Vict.  No.  9.  On  30th  Juue 
he  advertised  that  ninety  days  from  that  date 
he  would  cease  to  be  a  partner.  On  31st  August 
W.  &  Co.  signed  a  promissory  note  on  which 
an  action  was  brought  by  an  indorsee  against 
B.  : — Held,  that  the  execution  of  the  assignment 
deed,  ipso  facto  dissolved  the  partnership:— 
Held,  also,  that  the  advertisement  did  not  make 
A.  B.  liable  on  the  note,  Davies  v.  Barlow, 
2N.S.W.  L.R.  66. 
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Dissolution  of  Disputed  Partnership — Injunc- 
tion to  Restrain  Sak.]— Mitchell  v.  Simons,  1 
S.C.R.  Eq.  70.     See  supra  I.,  col.  639. 

(c)  Specific  Performance. 

Partnership  Agreement  Unfair,  Vague,  and 
Oiscure.]— A  Court  of  Equity  will  not  decree 
specific  performance  of  an  agreement  more 
favourable  to  the  plaintiff  than  to  the  defendant 
involving  hardship  upon  the  defendant  and 
damage  to  his  property,  if  he  entered  into  it 
without  advice  or  assistance,  and  there  be 
reasonable  ground  for  doubting  whether  he 
entered  into  it  with  a  knowledge  and  under- 
standing of  its  nature  and  its  consequences. 
Suit  for  specific  performance  of  a  partnership 
agreement  prepared  and  written  by  the  plaintiff 
dismissed,  and  the  plaintiff  left  to  his  remedy 
(if  any),  at  law  for  damages  for  non-performance 
thereof ;  the  defendant,  an  illiterate  man,  being 
at  the  time  of  the  execution  of  the  agreement 
considerably  in  liquor,  without  professional 
advice  and  without  knowledge  of  the  nature 
and  consequences  of  the  agreement  he  was  sign- 
ing, which  were  highly  favourable  to  the  plain- 
tiff; the  agreement  with  respect  to  the  property 
affected  by  it  being  moreover  vague  and  ob- 
scure. Vivers  v.  Tuck,  4  S.C.R.  (App.)  14  ;  1 
Moo.  P.C.  N.S.  516. 


PASSENGERS. 

Passengers  Act  (18  &  19  Vict.  c.  119)  sec.  73— 
Breach  of  Provisions  of  Contract  Ticket — Sum- 
mary  Proceedings    against    Mastei Contract 

Ticket  not  Signed  by  Master.} — Summary  pro- 
ceedings having  been  instituted  under  sec.  73  of 
the  Passengers  Act  (18  &  19  "Vict.  c.  119)  by  a 
passenger  against  the  master  ot  a  vessel  for 
breach  of  the  provisions  of  the  contract  ticket, 
it  appeared  that  the  contract  ticket  was  not 
signed  by  the  master,  or  by  anyone  in  his  be- 
half. The  magistrate  before  whom  the  pro- 
ceedings were  heard,  however,  made  an  order 
against  the  defendant,  with  damages  and  costs, 
and  awarded  a  further  sum  of  £20,  holding  that 
by  sec.  73  he  was  compelled,  where  a  breach  of 
a  contract  had  been  committed,  to  award  that 
sum  in  addition  to  damages  and  costs: — Held, 
on  motion  for  a  prohibition,  that  whatever  pro- 


ceedings might  be  taken  against  him  under 
other  sections  in  order  to  make  him  liable  to  a 
penalty,  the  master  could  not  be  proceeded 
against  summarily  for  the  breach  of  a  contract 
which  he  did  not  enter  into.  Held,  also,  that 
the  magistrate  was  in  error  in  holding  that  he 
was  obliged  by  sec.  73  to  award  the  £20.  Rule 
for  a  prohibition  made  absolute,  without  costs. 
Ex  parte  Rowley,  4  N.S.W.  L.R,  321. 

Passengers'  Luggage — Liability  of  Government 
for,  under  Railways  Act  22  Vict.  Ko.  19.] — 
Sherwin-v.  Commissioner  for  Railways,  2  N.S.W. 
L.R.  209.     See  Carkieb,  col.  79. 


PASTURES  AND  STOCK. 

Statutes.'] — 

44  Vict.  No. 

45  Vict.  No. 


23) 


Protection. 


PATENT. 


Staivies.l — 


16  Vict.  No.  24 1   Registration  of 
42  Vict.  No.  27 1  Letters  Patent. 

Injunction."] — In  an  action  for  an  infringement 
of  a  patent,  the  invention  of  a  gold  amalgama- 
tor, with  a  count  in  detinue  for  the  machine,  a. 
judge  had  granted  ex  parte  an  injunction  under 
the  Common  Law  Procedure  Act  1857,  sec.  47, 
restraining  the  defendants  from  using  the 
machine.  On  motion  to  dissolve  the  injunc- 
tion— the  defendant's  case  being  that  they  pur- 
chased the  machine  from  a  third  person 
authorised  by  the  plaintiffs  to  sell  it — the 
Court  dissolved  the  injunction  on  the  ground 
that  whether  it  was  an  infringement  of  a  patent 
or  not  it  was  not  a  case  for  an  injunction,  Gold- 
ing  V.  Humble,  4  S.C.R.  310. 

:  Article  Imported  for  Use  not  Sale.] — The 
plaintiff  had  registered  a  patent  for  a  machine 
in  New  South  Wales,  and  applied  for  an  injun'^- 
tion  to  restrain  the  defendants  from  accepting 
one  of  the  patent  machines,  which  had  been 
procured  outside  the  colony,  and  which  the 
defendants  intended  to  use  themselves  and  not 
to  sell.  Injunction  refused.  Russellv.  Bruyeres, 
4  S.C.R.  Eq.  1, 
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Iiifriuffement  of — Accownt  of  ProJits.'[  — 
Plaintiffs,  as  the  assignees  of  a  patent  granted 
to  the  inventor  of  certain  improvements  in  the 
constmction  of  kihis  or  ovens  for  the  burning  of 
biicks,  filed  a  bill  against  the  defendant  for 
infringement  of  the  patent,  and  asked  for  an 
account  of  profits.  The  Primary  Judge  made  a 
decree  that  an  account  should  be  taken  of  the 
profits  made  by  the  defendant  from  the  use 
and  exercise  of  the  kiln  constructed  by  the 
defendant,  according  to  the  invention  mentioned 
in  certain  letters  of  registration,  and  from  the 
use  and  exercise  of  all  the  improvements  in 
kilns  and  ovens  specified  and  claimed  in  the 
letters  of  registration,  and  from  the  sale  of  bricks 
so  manufactured  by  him  in  the  kiln  erected  by 
by  him.  On  appeal,  the  Full  Court  (Hargrave 
P.J.  dissenting)  varied  the  decree  by  adding 
the  words  "  So  far  as  the  profits  on  such  sales 
are  due  to  the  use  and  exercise  of  the  said  inven- 
tion and  improvement."  Ooodlett  v.  FoviUr, 
S.M.H.  21st  September  1S76. 


PAUPER. 

Ste.  Costs. 


PAVING. 

Stateto.] — 
31  Vict.  No.  12  (Mmixdpalitks  Act  of  1867). 
43  Vict.  No.  3  (Sydney  Corporation  Act). 
39  Vict.  No.  36  {Newcastle  Paving  Act). 


PAWNBROKERS. 
Statute.]— 13  Vict.  No.  37. 


PAYMENT. 

What  Amounts  to,  under  Insolvency  Act.] — See 
Insolvency. 

Plea  of,}— See  Practice  and  Pleading. 

PEDIGREE. 
See  Evidence. 


PENALTIES  (REMISSION  OF). 
Statute.}— 3S  Vict.  No.  13. 

On  Bond.]— See  Bond. 


PERJURY. 
See  Criminal  Law,  col.  191, 


PERSONATION. 
jSee  Criminal  Law,  col.  195. 


PETITION  OF  RIGHT. 

Statute.]— 2i  Vict.  No.  27  repealed  by 
39  Vict.  No.  38  (Claims  against 
Oovernment)  for  cases  under 
which— iSee  Government. 

Petition  of  Jiight  or  the  Proceeding  Substi- 
tuted for  it  is,  in  Contract,  the  only  Remedy 
against  the  Crown.] — A  bill  filed  by  the  plain- 
tiff for  an  injunction  to  restrain  the  Minister 
for  Works  from  removing  a  certain  crane  and 
otherwise  acting  in  violation  of  an  agreement 
alleged  to  have  been  made  between  the  plaintiff 
and  the  Government  was  dismissed  with  costs 
by  the  P.J. :— Held,  on  appeal,  that  the  suit 
could  not  be  maintained.  There  are  many 
cases  affecting  the  Crown  in  which  an  Act  of 
the  Crown  or  its  agent  may  be  questioned  in  a 
Court  of  Law  or  Equity,  and  the  fact  of  its 
having  been  directed  or  sanctioned  by  the 
Government  of  the  day  will  be  no  defence.  But 
this  is  a  case  of  contract,  and  the  dispute  flow- 
ing from  it ;  and  in  such  cases  the  Government 
officer  acting  in  that  character  is  not  answerable, 
but  the  remedy  must  be  by  petition  of  right  or 
the  proceeding  substituted  for  it  in  this  colony. 
Newcastle  Wallsend  Coal  Go.  v.  Arnold,  2  S.C.R. 
Eq.  26. 

By  Informer  for  Share  of  Fine.] — A  petition 
of  right  stated  that  the  suppliant  was  an  in- 
former and  prosecutor  in  a  proceeding  before 
justices  in  which  the  then  defendant  was  con- 
victed and  fined,  and  that  the  justices  directed 
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the  whole  of  the  fine  to  be  paid  to  the  Clerk  of 
Petty  Sessions,  and  also  ordered  such  clerk,  in 
pursuance  of  sec.  15  of  the  Acts  Shortening 
Act  16  Vict.  No.  1,  to  pay  a  moiety  of  the  fine 
so  to  be  received  to  the  suppliant,  as  being  en- 
titled to  the  same  under  the  Statute,  but  that 
the  clerk  had  refused  to  do  so.  The  petition 
prayed  that  the  suppliant  might  recover  from 
the  Crown  the  amount  of  the  moiety  of  the 
fine  which  the  clerk  had  received  and  em- 
bezzled : — Held,  that  the  Crown  was  not  liable. 
The  money  was  paid  to  the  clerk  as  agent  or 
servant  of  the  justices,  and  not  of  the  Govern- 
ment. Tupholme  v.  The  Queen  (reported  as 
Ji.  V.  Tupholme),  3  S.C.R.  341. 

For  Claims  in  Connection  mth  the  Mint.] — 
BlcUchford  Y.  The  Queen,  6  S.C.R.  21.  See 
Mint,  col.  571. 

For  Seward  for  Information  that  would 
"Lead  to"  Appreliension  of  Murderer — Adver- 
tisement.]— A  petition  of  right  stated  that  the 
Government  advertised  that  whoever  would 
give  such  information  as  would  lead  to  the 
apprehension  and  conviction  of  the  murderer  of 
a  particular  female  should  receive  £200.  Aver- 
ment, that  the  suppliant  did  give  such  informa- 
tion as  led  to  the  murderer's  apprehension 
and  conviction.  Plea,  that  although  the  sup- 
pliant did  give  some  such  information,  yet  it 
was  insuflScient  for  the  purpose,  and  did  not, 
nor  could  alone  "lead  to"  the  apprehension 
and  conviction  of  the  murderer ;  but  further 
information  was  given  by  divers  other  persons 
than  the  suppliant,  in  no  way  connected  with 
or  arising  out  of  that  given  by  the  suppliant ; 
and  that  in  consequence  of  the  conjoint  informa- 
tion of  the  said  other  persons  and  of  the  sup- 
pliant, and  not  in  consequence  of  her  sole  in- 
formation, the  apprehension  and  conviction 
took  place  : — Held  (Hargrave  J.  dissentiente), 
that  the  .plea  was  bad,  and  that  the  petitioner 
was  entitled  to  the' reward.  Orr  v.  The  Queen, 
8  S.C.R.  71. 

For  Compensation  for  Land  Resumed — Amend- 
ment of  Petition.]— An  Act  of  Parliament  (37 
Vict.  No.  2)  provided  that  grants  of  certain 
portions  of  reclaimed  land  should  be  issued  to 
certain  persons  named  in  the  schedule  to  the 
Act,,  "upon  the  establishment  by  such  persons 


of  their  respective  titles  to  the  portions  of  land" 
deprived  of  their  water-frontage  by  reclama- 
tions. N.  filed  a  petition  under  the  Act  24  Vict. 
No.  27,  as  transferee  of  some  of  the  persons 
named  in  the  schedule  to  the  Act,  against  the 
Crown,  for  delay  in  issuing  a  grant.  The 
petition  contained  no  allegation  that  N.  had 
established  her  title,  though  it  was  stated  that 
an  abstract  of  the  title  had  been  forwarded  to 
the  Crown  Solicitor : — Held,  on  demurrer  (per 
Martin  C.J.  and  Manning  J.;  Hargrave  J. 
dissentiente),  that  the  petition  did  not  suflioiently 
allege  that  the  suppliant  had  established  her 
title: — Held,  also  (per  Hargrave  and  Manning 
JJ.;  dissentiente,  Martin  C.J.),  that,  although 
the  suppliant  was  not  named  in  the  schedule  to 
the  Act  of  Parliament,  she  had  a  right  to  com- 
pensation against  the  Government,  and  that  the 
petition  might  be  amended  by  adding  an  allega- 
tion that  the  suppliant  had  established  her  title. 
Nemey  v.  The  Queen,  Knox  287. 

Against  Crown  as  Carrier.] — See  Casbier. 

And  see  Govbenmekt. 


PETTY  SESSIONS. 

Statutes.] — 

4  Will.  IV.  No.  5. 
11  Vict.  No.  41. 
20  Vict.  No.  32. 

See  Justices. 


PILOTAGE. 

See  Shipping. 


PLEADING. 

See  Peactice  and  Pleadino. 


POISONS. 
Statutes.] — 

*25  Vict.  No.  12  (Administration  oj). 
40  Vict.  No.  9  (Sale  and  Use  of). 

Repealed  by  Criminal  Law  Amendment  Act 
of  1883. 


655 


POLICE  ACTS. 


656 


POLICE  ACTS. 

1.  Under    i   Will.   IV.   No. 
Police). 


7     (S\PNEY 


11.  Under  2  Vict.  No.  2(*Police— Towns). 

III.  Under   17   Vict.    No.    31    (Police— 

TOWKS). 

IV.  Under    19    Vict.    No.     24    (*Policb 

— Towns). 

For  other  Statutes  see  Oltver's  Statutes, 
vol.  ii.  1696-1786 


1.  Under  4  Will.  IV.  No.  7  (Sydney  Police). 

Cellars  under  Footpath.] — M.  constructed  cel- 
lars under  the  footpath  opposite  his  house. 
This  is  unlawful  by  4  Will.  IV.  No.  7,  s.  29. 
An  injunction  was  granted  restraining  him  from 
continuing  the  same,  except  with  the  permission 
of  the  city  surveyor.  The  city  surveyor  being 
Ul,  M.  applied  to  the  corporation,  but  the 
mayor  refused  to  pat  the  question  to  the  vote. 
The  Primary  Judge  refused  to  grant  an  order 
for  an  attachment  for  disobeying  the  injunction. 
Appeal  from  such  decision  dismissed.  Attorney- 
General  v.  Mears,  1  S.C.R.  N.S.  Eq.  26. 

II.  Under  2  Vict.  No.  2  (Police— Towns). 

Bncroachment  on  Street.] — A  person  cannot  be 
convicted  under  the  48th  section  of  the  Towns 
Police  Act  (2  Vict.  No.  2)  causing  an  encroach- 
ment on  a  "  street, "  where  there  has  been  neither 
a  proper  alignment  according  to  the  provisions  of 
that  Act,  nor  a  setting  out  of  the  street  "  under 
the  authority  of  the  Governor"  as  provided  for 
by  19  Vict.  No.  10.  Exparte  Crozier,  6  S.C.R. 
244. 

Public  Place.] — Unalienated  Crown'  land 
within  the  proolaimed  boundaries  of  a  town  is 
not  a  public  place  within  the  meaning  of  sec.  19 
of  the  Police  Act  (2  Vict.  No.  2).  And  a  pro- 
hibition was  granted  against  a  conviction  for 
firing  a  gun  on  such  land.  Ex  parte  Dich,  8 
S.C.R.  388. 

III.  Under  17  Vict.  No.  31  (Police— Towns). 

Internal  Communication  between  Theatre  and 

Hotel.]— Ex  parte  Dickson,  3  N.S.W.  L.R.  358  ; 


Ex  parte  Sullivan,  ib.  (note) ;  Ex  parte  Pmeer, 
4  N.S.W.  L.R.  58.     See  Publican  III. 


IV.  Under  19  Vict.  No.  24  (Police— Towns). 

Extent  of  Jurisdiction.]— C  was  sub-lessee  of 
land  outside  the  town  of  Bathurst,  under  G., 
who  was  the  lessee  of  R.  G.  had  given  R.  a  lien 
over  his  crops,  under  26  Vict.  No.  10.  C, 
having  grown  wheat  on  his  land,  cut  and  stacked 
it.  R.  demanded  it  and  obtained  an  order 
from  the  police  magistrate  at  B.  for  its  seizure 
under  sec.  10  of  the  Towns  Police  Act  (19  Vict. 
No.  24):— Held,  that  19  Vict.  No.  24  extends 
only  to  towns  or  places  ejusdem  generis  pro- 
claimed by  the  Government;  and,  therefore,  as 
the  place  where  the  alleged  detention  of 
goods  occurred  was  outside  the  town  of  B., 
the  police  magistrate  had  no  jurisdiction.'  A 
prohibition  was  granted,  but  without  costs,  as 
the  objection  was  not  taken  below.  Ex  parte 
Clarke,  7  S.C.R.  146. 

Obstructing  Officer.] — A  constable  was  em- 
ployed to  distrain  on  A.'s  goods  for  non-payment 
of  a  fine,  and  in  executing  the  warrant  he  was 
obstructed  and  insulted  by  A.  and  his  family. 
A.  was  fined  £10  for  the  obstruction  under  sec. 
19  of  19  Vict.  No.  24:— Held,  that  the  case  fell 
equally  within  that  statute  and  2  Vict.  No.  2. 
Prohibition  refused.  Mc parte  Bamsden,  8  S.C.R. 
226. 

Special  Constable.] — S.,  a  wharfinger  and 
shipowner,  employing  a  special  constable  under 
sec.  12  of  19  Vict.  No.  24,  was  held  liable  in  an 
action  for  the  false  imprisonment  of  the  plaintiff, 
who  had  been  arrested  by  the  constable  on  a 
false  charge  of  stealing  goods  from  the 
wharf.  Brockstayne  v.  Smith,  3  N.S.W.  L.R. 
275. 

And  see  cases  under  Justices. 


POSTAGE. 


Statutes.]- 


-31  Vict.  No. 
37  Vict.  No. 


j-  Newspi 


apers. 


For  cases  under  15  Vict.  No.  12,  repealed  by 
31  Vict.  No.  4,  see  Criminal  Law,  col,  173. 
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PRACTICE  AND  PLEADING. 

I.  In  the  Supreme    Court   (at  Common 
Law). 

A.  Practice. 

(re)   Writ  of  Summons, 
(i. )  Form  of. 

(ii.)  Parties  to,  and  Abatement. 
(iii.)  Isstie  and  Service. 

(a)  Generally. 

(b)  On  Foreign  Defen- 

dant, 
(iv.)  Endm-sement  on. 

(h)  Appearance  to  Writ. 

(c)  Pleadings — See  Part  B.  (infra). 

(d)  Arrest  on  Mesne  Process. 

{e)  Intermediate  Proceedings. 

(i.)  Discovery  and  Partiadars. 
(ii.)  Change  of  Vemie. 
(iii.)  Injunction  —  See    Injtjnc- 

TIOK. 

(iv.)  Interpleader — See     Inter- 
pleader. 

\f)  Notice  of  Trial. 

(fir)  Trial. 

(i.)  Judge — See  Judge. 
(ii.)  Evidence    (and    see    Evi- 
dence). 
(iii.)  Jury. 

{h)  Verdict. 

[j)  Judgment — See  Judgment. 

{h)   Warrant  of  Attorney—See  Judg- 
ment. 

(I)  Garnishee    Order  —  See   Garni- 
shee. 


<to)  Execution  —  See 
Sheriff. 

(n)  Costs — See  Costs. 


Execution, 


(o)  Attachment — See    Contempt    of 
Court. 

(p)  New  Trial — See  New  Trial, 

iq)  Appeal   to  Pi-ivy   Council  —  See 
Privy  Council. 


[r)  Practice  on  Motions  in  Chambert 
and  before  the  Full  Court, 
(i.)  Jurisdiction. 
(ii. )  Preliminary  Steps. 
(iii.)  Affidavits  and  Depositions. 
(iv.)  Miscellaneous. 

B.  Pleading. 

(re)  Declaration. 

(i.)  Generally. 
(ii.)  On  Money  Counts. 

(6)  Plea. 

(i.)  General  Principles. 
(ii.)  Particular  Pleas. 

(a)  In  Contract. 

(b)  In  Tort. 

(c)  Replication. 

(d)  Demurrer. 

(e)  Amendment. 

II.   In  the  Supreme  Court  (In  Equity). 

A.  Practice. 

(a)  Service. 

(6)  Interlocutory  Applications. 

(i. )  Discovery  and  Inspection. 
(ii.)  Interrogatories. 

(c)  Evidence. 

{d)  Master  in  Equity. 

(c)  Peceiver. 

if)  Costs. 

(i.)  Generally. 
(ii.)  Security  for  Costs. 
(iii.)  Appeal  for  Costs — See  infra 
(!7). 
(g)  Appeal  to  Full  Court. 

(i.)  Practice  Generally. 
(ii.)  Appeal  for  Costs  Only. 
(iii.)  Proceedings   Pending    Ap- 


■See 


(h)  Bill  of  Review. 

(i)  Appeal  to  Privy  Council  ■ 
Privy  Council. 
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(k)  Abatement— See  under  {d). 

(I)   Vesting  Order-See  Tktjsteb. 

(m)  Attachment  —  See  Contempt  of 
Court. 
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B.  Pleading  (Equity). 

(a)  Petitions. 

(h)  Suits. 

iii.  kcolesiastical     jurisdiction   — 
Ecclesiastical  Law. 


See 


IV.  Divorce— See  Husband  and  Wife. 

V.  Admiralty— See  Shipping. 

VI.  District  Court — S'ee  District  Court. 

Vn.  Petty  Sessions — See  Justices. 

VIIL  Criminal  Jurisdiction — See  Criminal 
Law. 

IX,  Mandamus  and  Prohibition — See  Man- 
damus and  Prohibition. 

I.  In  the  Supreme  Court  (at  Common  Law). 

A.  Practice  (Common  Law). 

(a)  Writ  oj  Summons. 

(i.)  Form  of. 

No  Signature  to  Copy  TTrii.]— The  copy  writ 
of  summons  served  upon  the  defendant  did  not 
contain  the  name  of  the  police  magistrate  who 
signed  the  original  writ,  nor  was  the  day  of  the 
month  stated.  The  defendant  acting  upon  the 
advice  of  his  attorney,  disregarded  the  plaintiffs 
proceedings  altogether.  The  plaintifif  signed 
judgment  and  the  cause  came  on  for  assessment 
of  damages  some  months  after  the  issue  of  the 
writ.  Damages  were  assessed  at  £500,  and  the 
defendant  subsequently  moved  in  Chambers  to 
set  aside  the  service  of  the  writ  and  all  subse- 
quent proceedings.  Hargrave  J.  granted  the 
application  with  costs. 

On  appeal: — Held(perMartinC.  J.  andFaucett 
J. ;  Hargrave  J.  dissentiente),  that  the  omission 
of  the  signature  in  the  copy  writ  was,  at  most, 
an  irregularity  only,  and  that  the  defendant's 
application  was  made  too  late.  Sevil  v.  Heath, 
Knox  359. 


(ii.)  Parties  to  Action  and  Abatement. 

Joint  Interest.]— hx  an  action  by  A.  and  B.  for 
seizing  and  selling  the  joint  property  of  A.  and 
B.  under  nji.fa.  against  A  only  :— Held,  that 
the  action  was  rightly  brought  in  the  joint 
names  of  A.  and  B.  Smith  v.  Ogg,  3  S.C.R.  6  ; 
followed  by  Lane  v.  Taylor,  5  S.C.R.  84,  ante 
col.  644. 

In  an  action  for  fraudulent  representations  in 
connection  with  the  purchase  of  a  mine,  persons 
jointly  interested  and  jointly  defrauded  were 
held  to  be  properly  joined  as  plaintiffs.  Moore 
V.  Orichton,  13  S.C.R.  105. 


seised  in  Right  of  his  PTt/e.]— Eject- 
ment was  brought  by  the  purchaser  from  P.'s 
official  assignee  for  land  which  P.'s  wife,  at  the 
time  of  her  marriage  with  P.,  held  for  an  estate 
for  her  life:— Held,  that  P.'s  wife  need  not  be 
joined  as  a  co-plaintiff.  Newman  v.  Jones,  2 
N.S.W.  L.R.  287. 

Abatement  by  Death.] — In  an  action  of  trespass 
one  of  the  defendants  died  after  the  conclusion 
of  the  evidence  on  both  sides,  but  before  verdict, 
and  no  suggestion  of  the  death  was  entered  on 
the  record: — Held,  that  the  action  was  not 
thereby  abated  or  suspended  so  as  to  render 
the  verdict  of  no  effect,  and  leave  given  to  the 
defendants  or  (on  their  default)  to  the  plaintiff 
to  enter  the  suggestion  as  of  the  true  date  of 
the  death  nunc  pro  tunc.  The  entry  of  such  a 
suggestion  need  only  be  made  when  a  new  step 
in  the  cause  is  taken.  The  whole  trial  once 
commenced,  however  protracted,  is  one  and  the 
same  proceeding,  and  in  legal  contemplation 
is  but  as  one  day.  Sees.  108  and  109  of  the 
Common  Law  Procedure  Act  of  1853  apply  to 
those  cases  only  in  which,  but  for  the  enactment, 
the  action  would  abate — the  cause  of  action 
surviving.  The  statute  has  not  abated  or  sus- 
pended any  actions  other  than  such  as  were 
abated  by  the  death  of  parties  before  the  passing 
of  the  Act;  consequently,  an  omission  to  enter 
at  the  proper  time  a  suggestion  of  the  death 
would  be  a  mere  irregularity  with  which  the 
Court  can  deal  as  it  shall  think  fit.  Macansh 
V.  Bowman,  10  S.C.R.  370. 

Position   of   Official  Assignee.] — See   Insol- 
vency. 

In  Action  on  Policy  of  Insurance.] — iSee  In- 
surance. 


661 


PRACTICE  AND  PLEADING. 


662 


(iii.)  Issue  and  Service. 

(a)  Generally. 
Service  at  Club.] — A  defendant,  to  whose 
knowledge  a  writ  of  summons  has  come  (it 
having  been  left  in  an  envelope  at  his  club),  can 
take  advantage  of  the  abjection  that  he  was  not 
personally  served,  and  that  reasonable  efforts 
were  not  made  to  effect  personal  service  under 
the  15th  section  of  the  Common  Law  Procedure 
Act  of  1853.     Newton  v.  Webster,  6  S.C.R.  12. 


(b)  On  Foreign  Defendant. 

Service  on  Agent  of  Foreign  Corporation.} — 
The  plaintiff  issued  a  writ  against  the  defen- 
dants, whose  head  office  is  at  New  York,  in 
respect  of  a  judgment  recovered  against  them 
in  the  Supreme  Court  of  Fiji.  The  writ  was 
served  on  the  agents  of  the  company  In  Sydney. 
The  vessels  of  the  company  trade  between 
Sydney  and  San  Francisco,  and  carry  the  mails 
under  a  contract  with  the  Government  of  New 
South  Wales.  The  agents  of  the  company 
carry  on  a.  private  business  as  merchants  in 
Sydney,  and  outside  one  door  of  their  premises 
are  the  words  "Pacific  Mail  Steamship  Com- 
pany of  New  York,"  and  on  the  waU  of  the 
passage  inside  are  the  words  "Captain's  office — 
Pacific  Mail  Steamship  Company — Accountant's 
office  up-stairs."  The  wx-it  was  served  by  being 
left  with  the  accountant  and  with  one  of  the 
agents : — Held,  that  the  service  was  bad  (per 
Martin  C.J.),  because  the  company  was  not 
carrying  on  business  in  Sydney,  and  the  person 
served  was  not  in  the  nature  of  a  head  officer. 
(Per  Hargrave  J.),  because  the  company  was 
not  carrying  on  business  here,  and  because  the 
cause  of  action  arose  out  of  the  jurisdiction. 
(Per  Manning  J.),  because  though  agents  repre- 
sented the  company  here  for  all  purposes  con- 
nected with  their  local  trade,  and  though  the 
company  carried  on  business  here,  the  cause  of 
action  arose  out  of  the  jurisdiction.  Woods  v. 
Pacific  Mail  S.S.  Co.,  1  S.C.R.  N.S.  91. 


(iv.)  Endorsement  on  Writ  of  Summons. 

Sufficiency  of  Particulars — Credit  for  Pay- 
ments.}— ^Where  a  balance  is  sued  for,  the 
special  endorsement  of   particulars  upon  the 


writ  of  summons  under  the  22nd  section  of 
the  Common  Law  Procedure  Act  of  1857,  should 
give  credit  for  payments,  if  any;  and  accord- 
ingly where  such  endorsement  was  not  sufficient 
within  that  section — and  the  declaration  had 
been  filed  without  any  particulars  : — Held,  that 
the  plaintiff  could  not  sign  judgment  for  want 
of  a  plea.     Anthony  v.  Thompson,  2  S.C.R.  343. 

(6)  Appearance  to  Writ. 

Jurisdiction  to  Enlarge  Time  to  Appear.} — A 
defendant  who  had  been  served  with  a  writ- 
requiring  him  to  appear  to  an  action  within 
eight  days,  but  who  was  entitled  to  sixteen 
days  for  that  purpose,  applied  in  Chambers, 
to  be  allowed  the  proper  time  for  appear- 
ance, and  the  judge  ordered  accordingly: — Held, 
(Hargrave  J.  dissentiente)  that  such  order  was- 
ultra  vires.  A.  J.  S.  Bank  v.  Forrester,  Ift 
S.C.R.  143. 

Of  Persons  not  Named.} — An  order  under- 
section  123  of  the  Common  Law  Procedure  Act 
of  1853,  that  persons  not  named  in  the  writ  be 
allowed  to  appear  and  defend,  may  be  made  on 
an  ex  parte  application.  Sempillv.  Rashleigh,  4 
S.CR.  184. 

In  ejectment  by  the  official  assignee  of  R., 
an  order  was  made  allowing  R.  and  his  wife  ta 
appearand  defend;  but,  it  appearing  by  affidavit- 
that  there  was  no  relation  of  landlord  and 
tenant  existing  between  R.  and  wife  and  the 
defendant  in  the  action,  and  that  R.  abandoned 
his  right  to  the  order;  that  order  was  rescinded. 
A  second  application,  on  fresh  affidavits,  that  the 
legal  estate  had  been  conveyed  to  R.'s  wife  in. 
fee-simple  from  the  Crown ;  that  she  had 
resided  with  the  defendant  on  the  premises- 
rented  by  him  from  her;  and  that  the  defendant 
had  given  up  absolute  possession  to  her  as  his. 
landlady,  and  that  she  was  now  in  actual 
possession: — Held,  by  Hargrave  J.  (in  Cham- 
bers,) that  the  application  must  be  refused,  as  it 
was  an  attempt  to  introduce  into  the  Common 
Law  jurisdiction  the  whole  equitable  doctrines- 
and  practice  as  to  the  separate  estates  of  married, 
women.     lb. 

(c)  Pleadings.— See  Pakt  B. 

(d)  Arrest  on  Mesne  Process. — See  Abeest. 
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(e)  Intermediate  Proceedings. 

(i.)  Discovery  aiid  Particulars. 
Letters  by  Defendants'  Agent.  ] — Letters  WTitten 
■fay  defendants'  agent  to  the  defendant  in  refer- 
■enoe  to  the  subject  matter  of  the  action,  ordered 
to  be  produced  for  inspection  under  the  23rd 
section  of  the  Common  Law  Procedure  Act 
■of  1857.  Dibbs  v.  Colonial  Sugar  Company,  10 
S.C.R.  323. 

Reports  of  Marine.  Surveyor  who  Inspected 
Vessel.]  —  In  an  action  for  damages  for 
breach  of  a  contract  to  purchase  a  vessel, 
"if  on  seeing  her  on  the  slip  she  was 
good,"  an  application  was  made  by  the  plaintiff 
inspection  of  reports  made  to  the  defendant 
by  S.,  a  marine  surveyor,  whom  he  had  employed 
to  inspect  the  vessel : — Held,  that  they  were 
not  documents  to  the  production  of  which  the 
plaintiff  was  entitled.  Ellis  v,  Meyer/eld,  Knox 
366. 

Application  must  be  made  Promptly.]— Where 
the  defendant  requires  better  particulars,  he 
must  apply  promptly,  and  if  possible,  before 
pleading,  and,  as  a  rule,  for  the  purpose  of  pay- 
ing money  into  Court,  or  (at  all  events)  of 
ascertaining  whether  the  plaintiff's  claim  is  fair 
and  reasonable  or  not.  Mumin  v.  United 
Assurance  Company,  6  S.C.R.  262. 


(ii.)  Change  of  Venue. 
Preponderating  A  dvantages.  ] — The  venue  will 
not  be  changed  from  the  place  where  the  plaintiff 
has  laid  it,  unless  it  be  shown  that  there  will  be 
a  manifest  preponderance  of  convenience  in 
trying  the  cause  elsewhere.  Jacob  v.  Bolding, 
11  S.C.R.  174. 

(iii.)  Injunction. — See  Injunction. 

(iv.)  Interpleader. — See  Interpleader. 

{/)  Notice  of  Trial. 
Seasonable  Time.}— Where  a  notice  of  trial 
was  insufficient,  and  the  defendants  moved  23 
days  after  the  trial  to  set  aside  the  notice,  the 
trial,  and  all  subsequent  proceedings  :— Held, 
that  the  application  was  not  made  within  a 


reasonable  time.     Small  v.  Madgvnck,  1  S.C.R. 
N.S.251. 

Mere  Verbal  Statement.] — If  plaintiff,  without 
giving  formal  notice  of  trial,  inform  the  defen- 
dant's attorney  that  the  case  has  been  set  down, 
that  is  sufficient  to  entitle  the  defendant  to 
costs  of  brief,  (Martin  C.J.  dissentiente). 
V.  St.  Baker,  2  N.S.W.  L.R.  129. 


((?)  Trial. 

(i.)  Judge. 

Disqualification  of  Judge  from  Presiding  at 
Trial.]— See  Judge,  col.  496. 

(ii.)  Evidence — .4 ncZ  see  Evidence. 

Evidence  on  Commission — Reply.] — ^Where  the 
portion  of  the  evidence  of  a  witness  examined 
on  commission  on  behalf  of  the  plaintiff  relates 
exclusively  to  pleas,  the  affirmative  of  which  is 
on  the  defendant,  the  plaintiff's  counsel  may, 
by  leave  of  the  judge,  postpone  reading  such 
portion  until  he  gives  evidence  in  reply. 
Thorold  v.  MiUer,  3  S.C.R.  223. 

.4^awiJs.]— Plaintiff  having  taken  evidence 
orally,  the  defendant  moved  to  be  allowed  to 
prove  the  principal  facts  of  his  case  by  affidavit 
under  17  Vict.  No.  7,  s.  27:— Held,  that  this 
could  not  be  done.  Schultz  v.  Roberts,  1  S.C.R. 
Eq.  34. 

(ii.)  Jury. 
Striking  the  Jury.]— While  one  jury  are  re- 
tired considering  their  verdict,  another  jury 
from  the  same  panel  may  be  struck  without  the 
cards  containing  the  names  of  the  former  jury 
being  returned  to  the  box.  Ooodchap  v.  Nixon, 
2  S.C.R.  182. 

Special  Jury  of  Twelve.]— Ii  the  case  presents 
features  of  unusual  complexity,  the  Court  will 
grant  a  jury  of  twelve  from  the"  special  jury  list, 
and  the  poverty  or  wealth  of  the  plaintiff  is  im- 
material.    Tate  V.  Ooodlet,  3  S.C.R.  12. 

In  an  action  for  dishonouring  a  cheque,  where 
forgery  was  alleged  by  the  plaintiff  and  denied 
by  the  defendant,  the  Court  granted  a  special 
jury  of  twelve  on  the  application  of  the  defen- 


665 


PRACTICE  AND  PLEADING. 


666 


dant.    Nash  v.  Bank  of  New  South  Wales,  3 
S.C.R.  13. 

Circumstances  in  which  the  Court  will  refuse 
to  direct  the  trial  of  an  action  by  a  special  jury 
of  twelve  considered.  Oraham  v.  Commissioner 
for  Railways,  3  S.C.R.  13;  Thompson  v.  Com- 
missioner for  Railways,  3  S.C.R.  12  (note). 

Revision  of  Jury  List.] — Where  a  jury  list  has 
been  improperly  revised  by  a  bench  of  magis- 
trates, of  which  the  plaintiff  was  one,  a  new 
trial  was  ordered.  Riclcetson  v.  Barbour  (No. 
3),  1  S.C.R.  N.S.  193. 

At  Coroner's  Inquest.] — Qucere,  whether  less 
than  twelve  jurors  are  sufficient  in  thinly- 
populated  districts  in  coroners'  inquests.  In  re 
Loftus,  1  S.C.R.  1. 

Evidence  of  Misconduct  of,  when  receivable.] 
— Brenan  v.  Russell,  I  S.C.R.  300.  Supra,  col. 
195. 

Jury  in  Divorce  Issues.] — Teas  v.  Teas,  14 
S.C.R.  61. 

Jury  de  Medietate  Lingiice — Alien  not  Entitled 
to  in  this  Colony.] — R.  v.  Valentine,  10  S.C.R. 
113.     See  Criminal  Law,  col.  198. 


(h)  Verdict, 

Entering  Verdict  on  Abandoned  Count.] — 
Where  a  count  was  abandoned  at  the  trial,  and 
the  jury  found  a  general  verdict  for  the  plaintiff, 
the  defendant  should  apply  to  the  judge  who 
tried  the  case,  and  not  to  the  Court,  to  have  the 
verdict  entered  for  him  on  the  abandoned  count. 
Cafe  V.  Morrison,  Knox  161. 

No  Verdict — Disagreement.] — In  an  action  by 
A.  and  B.  against  C,  D.,  and  E.  for  breach  of 
agreement  to  purchase  certain  coal  lands,  the 
following  verdict  was  returned  : — "Verdict  for 
defendants  D.  and  E.;  no  verdict  as  regards 
defendant  C."  The  Court,  no  leave  being 
reserved,  refused  to  grant  a  rule  to  enter  a  non- 
suit, or  to  enter  a  verdict  for  defendant  C,  as 
the  jury  were  unable  to  determine  whether  or 
not  he  was  liable.  Hargraves  v.  Cohen,  12 
S.C.R.  310. 

Verdict  Against  Evidence.] — See  New  Trial. 


(j)  Judgment— See  Judgment. 

{k)  Wairant  of  Attorney— See  Judgment. 

(l)  Garnishee  Order— See  Garnishee. 

(m)  Execution — See  Execution. 

(n)  Costs— See  Costs. 

(o)  Attachment — See  Contempt  of  Court. 

ip)  New  Trial—  See  New  Trial. 

[q)  Appeal  to    Privy   Council— See   Privy 
Council. 

(r)  Practice  on  Motion  in  Chambers  and  be- 
fore the  Full  Court. 

(i.)  Jurisdiction. 

Review  of  Chamber  Decision  by  Full  Court.] — 
The  decision  of  a  judge  in  Chambers  upon  a 
rule  granted  by  the  Court,  but  made  returnable 
in  Chambers,  is  subject  to  be  reviewed  by  the 
Court.     Ex  parte  Baillie,  5  S.C.R.  17. 

Ride  may  be  Varied.] — The  Court  may  vary 
or  discharge  or  rescind  any  riile  made  by  it 
during  the  same  term.  A  rule  for  an  attach- 
ment for  non-payment  of  money  under  a  judge's 
order,  is  only  a  rule  7iisi.  Ex  parte  Dooley,  5 
S.C.R.  343. 

New  Matter.] — On  a  separate  application  to 
the  Court,  after  an  unsuccessful  one  to  a  judge, 
new  facts  may  be  adduced  ;  and  the  judge's 
order  may  or  may  not  be  discharged  or  varied 
as  incidental  to  the  order  of  the  Court.  O'SuU 
livan  V.  Aarons,  5  S.C.R.  336. 

Jurisdiction  of  Single  Judge  Out  of  Term.] — 
By  sec.  27  of  the  Administration  of  Justice  Act 
(4  Vict.  No.  22)  a  single  judge  has  jurisdiction 
in  cases  of  exigency  in  all  prohibition  matters, 
subject,  however,  to  confirmation  by  the  Full 
Court  on  the  first  day  of  term.  gee.  5  of  17 
Vict.  No.  39,  does  not  limit  the  jurisdiction  to 
cases  under  £30.     Ex  parte  Hayes,  8  S.C.R,  79. 

Order  Nisi  in  Vacation  to  be  Confirmed,] — ^An 
order  nisi  for  a  prohibition  granted  by  a  single 
judge  in  vacation  under  4  Vict.  No.  22,  sec,  27, 
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lapses  unless  confirmed  by  the  Court  on  the 
first  day  of  the  next  ensuing  term.  Ex  parte 
Irwin,  10  S.C.R.  49. 

A  rule  nisi  for  a  prohibition  granted  by  a 
judge  in  Chambers  in  vacation  must  be  con- 
firmed on  the  first  day  of  the  next  ensuing 
term,  or  it  will  be  discharged.  Ex  parte 
McCarthy,  8.M.H.  14th  June  1876. 

The  prothonotary  may  refuse  to  tax  costs 
awarded  by  the  order  of  a  single  judge  which 
has  not  been  so  confirmed.  Ex  parte  M' Shane, 
1  S.C.R.  N.S.  10. 

Signature  by  Chief  Cflerh.] — It  is  a  sufficient 
compliance  with  rule  5  of  the  1st  March  1856, 
if  a  rule  of  court  is  signed  by  the  Chief  Clerk 
"  for  the  prothonotary."  Sevil  v.  Heath,  Knox 
200. 

Order  of  Jvdge  trying  Issues — Hide  of  Court.] 
— Whether  it  is  necessary  to  make  an  order  of 
a  judge  trying  issues,  directing  payment  of  the 
costs  of  the  day  by  the  plaintiff,  a  rule  of  court, 
in  order  to  enforce  it  by  attachment,  quaere. 
Eavmshy  v.  Municipality  of  Hay,  1  N.S.W. 
L.E.  346. 

Review  by  Judge  of  his  own  Decision.'] — A 
.judge  sitting  in  Banco  has  full  power  to 
review  a  decision  which  he  may  have  made 
in  Chambei's,  although  no  new  circumstance  or 
mistake  in  facts  be  shown.  Beere  v.  Czerwonka, 
2N.S.W.  L.R.  at  p.  356. 


(ii.)  Preliminary  Steps. 

Motion  to  Rescind  Judge's  Order.]— K  party 
cannot  move  to  rescind  or  vary  a  judge's  order 
after  he  has  served  it  upon  the  other  side.  Ex 
parte  Keogh,  2  S.C.R.  210. 

But  where  an  unsuccessful  applicant  took 
out  and  served  on  the  other  side  the  judge's 
order  of  dismissal,  at  the  same  time  giving  thein 
notice  of  his  intention  to  appeal : — Held,  that 
he  was  not  estopped  from  moving  the  Full  Court 
to  rescind  such  order.  The  service  of  the  order 
accompanied  by  notice  of  appeal  was  analogous 
to  paying  money  under  protest.  Ex  parte 
Monson,  5  S.C.R.  256. 

Statement  of  Grounds  of  Motion.]— A  rule  nisi 
for  a  prohibition  stating  no  grounds  and  not 


referring  to  any  affidavit  containing  the  grounds 
(no  such  affidavit  having  been  served),  will 
be  discharged  with  costs.  Rules  (1856)  16, 
17  &  18.    Ex  parte  Kearns,  Knox  13. 

An  application  to  set  aside  a  nonsuit  at  the 
trial  of  a  Supreme  Court  issue  in  the  District 
Court  will  be  refused  if  it  is  not  made  upon 
distinct  and  definite  grounds;  "on  the  grounds 
appearing  in  the  affidavits  and  pleadings"  is 
altogether  too  vague.  Per  Hargrave  J.  Mos- 
crop  v.  Jacobs,  Knox  324. 

Where  a  rule  was  drawn  up,  calling  upon  the 
defendant  to  show  cause  why  he  should  not 
accept  a  certain  bond  as  security  for  costs,  and 
why  the  prothonotary  should  not  approve  of 
such  bond,  and  why  the  defendant  should  not 
pay  the  costs  of  the  rule, — the  grounds  on 
which  the  rule  was  obtained  were  not  stated, 
nor  did  the  rule  refer  to  any  affidavit  as  con- 
taining them : — Held,  that,  as  there  would  be 
only  one  ground  on  which  the  rule  could  be 
asked  for,  namely,  that  the  bond  was  a  perfectly 
valid  bond  and  ought  to  be  accepted  as  security, 
the  grounds  sufficiently  appeared  on  the  face  of 
the  rule.     Buckstone  v.  Bennett,  Knox  481. 

Where  a  point  was  not  accurately  stated  in 
the  grounds  of  the  rule,  the  Court,  nevertheless, 
allowed  it  to  be  argued.  Yates  v.  Municipality 
ofDuhbo,  3  N.S.W.  X,.R.  315. 

Time.] — Application  to  amend  a  rule  nisi 
should  be  made  immediately  after  the  service 
of  the  rule.  Zimmler  v.  Manning,  3  S.C.R. 
at  p.  323. 

It  is  too  late,  on  motion  to  make  it  absolute, 
to  amend  a  rule  nisi,  which  is  defective  by  rea- 
son of  a  fatal  omission  to  state  the  grounds. 
Ex  parte  Kearns,  Knox  13. 

A  motion  to  set  aside  the  order  of  a  judge 
dismissing  an  application  for  a  statutory  prohi- 
bition may  be  made  to  the  Full  Court,  although 
the  time  allowed  by  14  Vict.  No.  43  for  moving 
for  a  prohibition  has  then  expired.  Ex  parte 
Whelan,  11  S.C.R.  88. 

In  moving  to  set  aside  proceedings  for  irregu- 
larity, the  parties  applying  should  come  within  a 
reasonable  time.  Ex  parte  Broughton,  Knox 
189.    Small  v.  Madgmck,  1  S.C.R.  N.S.  251. 

A  rule  nisi  to  set  aside  an  award  may  be 
moved  for  on  the  last  day  of  term.  Re  Mov/ni 
Kembla  Coal  and  Oil  Co.;  Eady's  Arbitration,  3 
N.S.W.  L.R.  92. 
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Service  o/Bvie  Nisi  on  Attomey-Oeneral.] — On 
a  motion  for  a  prohibition  against  an  order  of 
justices  imposing  a  penalty  in 'which  the  Crown 
is  interested,  the  Attorney-General  must  be 
served  with  a  copy  of  the  rule  nisi.  Ex  parte 
Booth,  1  S.C.R.  22. 

But  it  is  not  necessary  that  the  rule  nisi  should 
in  terms  call  upon  the  Attorney-General  to  show 
cause.     Ex  parte  Marx,  7  S.C.R.  344. 

Prothonotary.] — In  a  rule  nisi  to  compel  the 
prothonotary  to  tax  costs,  it  is  not  necessary  to 
call  on  the  prothonotary  to  show  cause.  Ex 
parte  M'Shane,  1  S.C.R.  N.S.  10. 

Motion  not  Set  Dovm.] — The  plaintiflf  gave 
notice  of  appeal  from  an  interpleader  order  of 
'  Hargrave  J.  in  Chambers,  and  filed  a  copy  of 
the  notice  in  the  Supreme  Court  office.  The 
motion  was  not  put  in  the  list,  and  the  plaintiff 
did  not  move.  The  claimant  then  made  the 
order  of  Hargrave  J.  a  rule  of  Court.  Upon 
motion  to  set  aside  the  rule  of  Court  and  the 
judge's  order: — Held,  that  the  application  was 
too  late.  Chapman  v.  Appleion,  1 N.  S.W.  L.R. 
343. 

Amendment  of  Title  of  Affidavit— \2  Vict.  No. 
1.,  s.  3.] — The  affidavit  upon  which  a  rule  nisi 
was  granted  for  a  prohibition  to  a  District  Court 
Judge  being  entitled  in  the  District  Court,  and  in 
the  cause  there,  and  sworn  in  Melbourne  before  a 
Commissioner  of  the  Supreme  Court  of  New 
South  Wales,  was  ordered  to  be  amended  under 
12  Vict.  No.  1,  see.  3.  Ex  parte  Pollard,  2 
S.C.R.  192. 


(iii.)  Affidavits  and  Depositions. 

Affidavits  Supplementary  of  Depositions.] — At 
the  hearing  of  a  motion  for  a  prohibition  at  com- 
mon law,  the  Court  will  only  look  at  affidavits  in 
order  to  inquire  as  to  the  fact  of  jurisdiction, 
and  not  to  examine  the  grounds  of  the  justices' 
decision.    Ex  parte  Booth,  \  H-CR.  21. 

At  the  hearing  of  a  motion  for  a  statutory 
prohibition,  evidence  by  affidavit  will  not  be 
admitted  to  supplement  the  facts  appearing  on 
the  depositions.  Ex  parte  Ivell,  2  S.C.R.  91. 
■  On  motions  for  prohibitions,  affidavits  of  evi- 
dence given  before  justices,  but  not  taken  down 
in  the  depositions,  are  not  admissible  to  supple- 


ment the  depositions  for  the  purpose  of  support- 
ing or  quashing  the  conviction,  but  may  be  used 
for  the  purpose  of  showing  merits,  and  thereby 
influencing  the  Court  on  the  question  of  costs. 
Ex  parte  Monson,  5  S.C.R.  256. 

On  a  motion  for  a  statutory  prohibition,  the 
evidence  appearing  on  the  depositions  cannot  be 
supplemented  in  order  to  show  what  occurred 
before  the  justices.  Ex  parte  Thame  (22nd  May 
1863)  considered.  Ex  parte  Tranter,  7  S.C.R. 
213. 

At  the  hearing  of  a  motion  for  a  statutory 
prohibition,  affidavits  supplementary  of  the 
depositions  may  be  used  to  show  the  grounds 
upon  which  the  justices  gave  their  decision. 
Exparte  Mair,  2  S.C.R.  N.S.  216. 

Affidavits  in  Reply.'] — Affidavits  in  reply  can- 
not be  used  on  motion  for  rule  absolute.  Such 
a  practice  would  only  be  to  supplement  by  more 
witnesses  the  case  originally  set  up  by  the 
appellant.     Ex  parte  Marx,  7  S.C.R.  344. 


(iv.)  Miscellaneous. 

Eight  to  Begin.] — In  a  special  case  the  plaintiff 
begins.     Rossiter  v.  Dawson,  1  S.C.R,  55. 

Filing  Suggestion.] — The  suggestion  authorised 
by  the  Common  Law  Procedure  Act  of  1853, 
s.  116,  may  be  either  of  facts  or  matter 
omitted  from  the  pleading,  the  non-averment  of 
which  renders  the  pleading  defective — or  that 
such  facts  or  matter  were  proved  at  the  trial. 
To  this  the  defendant  may  demur  or  take  issue 
thereon,     Rossiter  v.  M'Quigan,  1  S.C.R.  154. 

Counsel.] — On  a  demurrer  when  one  counsel 
has  been  first  heard,  another  counsel  cannot, 
on  the  case  coming  on  for  further  argu- 
ment, resume  the  argument  although  briefed 
for  the  purpose.  Miller  v.  Gulliver,  1  N,S,W. 
L.R.  176. 

In  District  Court  appeals  only  one  counsel  is 
heard.    Brown  v.  Miller,  2  S,C,R,  76, 

On  motions  nisi  for  new  trials  only  one 
counsel  is  heard,  Lyons  v.  Hardy,  2  N.S.W. 
L.R.  at  p.  371. 

Amendment  of  Rule  Incorrectly  Drawn  Up — 
Delay.] — A  rule  for  a  prohibition  was  made 
absolute,  with  costs,  nothing  being  said  as  to 
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whether  the  justices  were  to  be  liable  for  costs. 
The  rule  was  drawn  up,  with  costs  to  be  paid 
by  the  respondents  generally.  After  taxation  a 
letter  of  demand  was  sent  to  the  justices,  to 
which  no  reply  was  received,  and  after  three 
months  afi.  fa.  was  issued  against  them.  The 
justices  then  applied  to  have  the  rule  amended 
and  the /J. /a.  set  aside,  on  the  ground  that  the 
rule,  by  ordering  them  to  pay  costs,  had  been 
incorrectly  drawn  up  : — Held,  that  they  were 
precluded  by  delay.  Ex  parte  Pyne,  1  S.C.R. 
N.S.  275. 

ifeAeaj'imjr.]— The  Court  refused  to  rehear  a 
motion  which  had  been  argued  before  two  judges 
in  Banco,  although,  the  judges  differing,  no 
decision  was  arrived  at  and  no  order  made. 
Krefft  V.  Hill,  13  S.C.R.  303. 

And  see  Mandamus  and  Prohibition — New 
Trial, 


B.  Pleading  (Common  Law). 

(a)  Declaration. 

(i.)  General  Principles, 
Trover  or  Detinue.]— The  particulars  in 
a  plaint,  after  stating  that  the  action  was 
brought  for  the  value  of  a  horse,  saddle, 
and  bridle,  and  a  cart  and  harness,  lent  by  the 
plaintiff  to  the  defendants,  and  unlawfully 
detained  by  them,  concluded  as  follows  :— "  To 
loss  sustained  by  the  said  plaintiff,  by  reason  of 
the  detention  of  the  said  horse,  &o.,  as  before 
mentioned  ;  and  the  plaintiff  for  the  conversion 
as  aforesaid  claims"  damages.  Plea,  "not 
guilty."  The  evidence  was  that  the  defendants 
had  refused  to  return  the  chattels  to  the  plain- 
tiff though  demanded  by  him  : — Held,  an  action 
of  trover  and  not  detinue.  Talbelt  v.  Ohrystall, 
1  S.C.R.  86. 

Averment  that  all  Conditions  Precedent  were 
Fidfilled.]-'^^^  declaration  stated  an  agree- 
ment between  the  plaintiff  and  A.  for  the 
performance  of  certain  work  by  the  plaintiff  for 
A.,  to  be  paid  for  upon  certificates  to  be  given 
by  the  defendants ;  and  averred  that  the  plaintiff 
did  and  performed  all  the  work  so  contracted  to 
be  done,  and  all  things  and  times  happened  to 


entitle  him  to  have  and  receive  a  certificate  from 
the  defendants,  and  it  was  their  duty  to  give 
the  same : — Held,  that  the  declaration,  omitting 
to  show  the  cii'cumstances  from  which  the 
alleged  duty  arose,  was  bad.  Kelly  v .  Bradridge, 
2  S.C.R.  162. 

Derivative  Title.]— The  declaration  stated 
that  A.,  the  executor  of  B.,  sued  the  defen- 
dant for  that  B.  let  a  certain  dwelling- 
house,  store,  and  premises  to  the  defendant,  at 
a  certain  rent,  of  which  rent  one  quarter  due  to 
A.,  as  such  executor  to  B.,  was  due  and  unpaid:  , 
— Held,  bad,  on  general  demurrer,  on  the  ground 
that  the  plaintiff  had  shown  no  title.  Kelly  v. 
Besson,  2  S.C.R.  164. 

Matter  of  Aggravation.] — A  declaration  in 
trespass  charged  the  defendant  with  seizing  and 
taking  the  plaintiff's  sheep,  and  scattering  the 
sheep : — Held,  that  the  scattering  was  merely  a 
matter  of  aggravation,  and  a  plea  to  the  whole 
declaration,  justifying  the  seizing  and  taking, 
but  omitting  to  justify  the  scattering,  was  a 
good  plea.    Mw  v.  M'Master,  2  S.C.R.  323. 

Several  Counts  on  the  Same  Cause  of  Action — 
Striking  Ottf.]— The  first  count  of  a  declaration 
framed  under  sees.  21  and  23  of  the  Real  Pro- 
perty Act  (26  Vict.  No.  9)  alleged  that  the  plain- 
tiff was  seised  and  was  in  possession  of  land,  and 
that  the  defendants  knew  these  facts,  but  that 
the  defendants,  notwithstanding,  falsely  alleged 
themselves  to  be  seised  and  in  possession,  and 
thereupon  applied  for  a  title  under  the  Act. 
The  second  count  omitted  the  allegation  that 
the  plaintiff  was  seised,  and  the  allegation  that 
the  defendants  knew  of  the  plaintiff's  title. 
The  third  count  alleged  both  seisin  and  posses- 
sion, but  omitted  the  statement  that  the  defend- 
ants knew  either  fact.  The  fourth  count 
alleged  only  possession  in  the  plaintiff.  In  all 
other  respects,  every  count  was  the  same  as  the 
first.  The  acts  complained  of  were  stated  in 
exactly  the  same  terms,  and  so  was  the  resulting 
damage: — Held,  on  motion  to  strike  out  three 
of  the  four  counts,  that  the  plaintiff  must  be 
confined  to  the  first  count,  on  the  groimd  that 
the  four  counts  were  founded  on  the  same  cause 
of  action,  and  in  violation  of  the  Reg.  Gen. 
T.T.  1853.  (PI.)  r.  I.  StocMale  v.  Hamilton, 
(No.  1)  4  S.C.R,  313. 
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Judgment  having  been  given  fox-  the  plaintiflf 
on  the  defendant's  demurrer  to  this  declaration 
(5  S.C.R.  180),  the  plaintiflf  applied  for  leave  to 
add  a  count,  the  same  as  the  fourth  count 
originally  pleaded,  resting  his  case  on  possession 
only  : — Held,  that  this  would  be  useless  ;  for 
the  defendant  could  only  plead  not  possessed  to 
the  new  count,  and  this  issue  was  already 
raised.  StocMale  v.  Hamilton  (No.  3),  6  S.C.R. 
261. 

Collateral  Agreement.'] — The  declaration  set 
out  a  written  agreement  whereby,  in  considera- 
tion that  the  defendants  would  float  a  certain 
gold  mining  company,  of  which  the  plaintiflfs 
were  the  registered  shareholders,  the  plaintiffs 
agreed  to  assign  and  transfer  the  "  mine,  shares, 
property,  and  appurtenances"  of  the  company  to 
the  defendants  for  the  sum  of  £4000,  payable  as 
follows  : — "  £2000  in  cash  at  the  execution  by 
the  shareholders  of  the  said  company  of  the 
legal  sale  and  transfer  of  the  said  mine  and 
claim"  to  the  defendants,  "  and  a  further  sum 
of  £2000  one  month  from  the  date  of  such 
purchase"  ;  provided  always  that  if  the  company 
were  not  floated  within  four  weeks  from  the  date 
of  the  said  agreement,  "  the  obligation  of  this 
agreement  shall  be  at  an  end,  and  the  same 
shall  thereupon  cease  and  become  void."  The 
declaration  continued:  "andtheplaintiSs  further 
say  that  by  a  memorandum  indorsed  upon  the 
said  recited  agreement  it  was  agreed  between 
the  plaintifis  and  defendants  that  if  the  said 
company  should  be  floated  by  the  defendants  for 
the  sum  of  £12,000  then  the  plaintiflfs  would 
accept  from  the  defendants,  and  the  defendants 
would  within  a  reasonable  time  allot  to  the 
plaintiffs,  two  thousand  pounds  worth  of  scrip  in 
the  said  company  in  lieu  of  the  said  farther  sum 
of  £2000.  And  the  plaintiflfs  further  say  that 
subsequently  to  the  making  of  the  said  agreement 
of  the  tenth  day  of  July,  1872,  it  was  agreed 
between  the  plaintiflfs  and  defendants  that  the 
term  of  four  weeks  mentioned  in  the  said  agree- 
ment should  be  extended  to  six  weeks  from  the 
date  thereof,  and  the  same  was  accordingly  so 
extended.  It  was  further  alleged  that  the  com- 
pany was  floated  for  £12,000,  and  the  sale  and 
transfer  to  the  defendants  made,  and  though 
£2000  cash  was  paid  to  the  plaintiflfs,  and  all  con- 
ditions precedent  were  performed,  yet  the  defen- 
dants had  refused  to  pay  the  said  further  sum 


of  £2000,  or  to  allot  the  said  £2000  worth  of 
scrip.  There  was  also  a  money  count.  Pies 
(inter  alia)  that  the  defendants  were  induced  to 
and  did  enter  into  the  said  agreement  by  the 
false  and  fraudulent  representations  of  ther 
plaintiflfs  as  to  the  value  of  the  property  : — 
Held,  on  motion  to  set  aside  a  nonsuit  (accord- 
ing to  leave  reserved) — 1.  That  the  indorse- 
ment on  the  original  agreement  was  a  separate, 
collateral,  and  independent  agreement,  and  that 
whether  so  or  not  as  it  did  not  in  any  way 
qualify,  alter,  or  affect  that  first  agreement,  it 
need  not  have  been,  and  ought  not  to  have 
been  noticed  in  the  declaration.  2.  That  it  was 
not  ii  collateral  undertaking  by  each  party  to 
take  two  thousand  shares  out  of  twelve  thousand 
shares  on  the  same  terms  as  other  persons  of  the 
general  public  taking  shares  in  the  company  on 
the  undertaking  by  the  defendants  as  the  pro- 
moters. That  the  company  should  consist  of 
twelve  thousand  shares  only,  and  that  they 
would  make  over  a  crushing  machine  to  the 
company,  and  leave  £2000  cash  with  the  com- 
pany for  working  expenses.  3.  That  the  agree- 
ment by  plaintiflfs  to  accept  paid-up  shares  from 
the  defendants  to  the  amount  of  two  thousan(J 
pounds  in  lieu  of  the  balance  of  two  thousand 
pounds  cash,  must,  on  the  record  as  it  now 
stands,  be  taken  to  have  been  oral  only,  for  as 
the  Statute  of  Frauds  is  pleaded  to  that  portion 
of  the  declaration,  and  the  plaintiflfs  have  not 
taken  issue  on  that  allegation,  such  is  the' 
inevitable  conclusion  from  the  pleadings.  4.  That 
this  being  so,  the  oral  agreement  goes  for 
nothing — cannot  be  proved  at  all,  and  is,  there- 
fore, entirely  inoperative  as  if  it  never  existed. 
So  that  the  plaintiflfs'  claim  for  £2000  cash  stands 
absolute  and  indefeasible.  Also,  that  the  oral 
agreement  respecting  the  substitution  of  paid-up 
shares  for  cash  being  inoperative,  both  at  law 
and  in  equity,  could  not  be  relied  on,  or  taken 
advantage  of,  by  the  defendants  by  plea,  any 
more  than  it  could  have  been  relied  on  by  th* 
plaintiflfs  as  aflfeoting  their  cause  of  action.' 
The  Court  therefore  set  aside  the  nonsuit 
and  granted  a  new  trial.  The  declaration 
was  then  amended.  After  setting  out  the 
first  agreement,  and  allegiag  the  subsequent 
parol  agreements  for  extension  of  time,  &c.,  the 
claim  was  confined  to  one  for  damages  for  the 
non-payment  of  this  further  sum  of  £2000. 
Verdict  for  the  plaintiflfs  with  £2000  damages: — 
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Held  (on  motion  for  a,  new  trial  or  that  a. 
nonsuit  might  be  entered),  that  the  indorsement 
and  contract  declared  upon,  were  two  indepen- 
dent agreements.  The  indoi-semeut  did  not 
alter,  affect,  or  in  any  way  relate  to  the  transfer 
■or  payment,  nor  did  it  introduce  any  new  term 
in  reference  to  the  sale,  the  purchase,  or  the 
consideration  as  originally  agreed  upon.  It  was, 
■therefore,  not  necessary  to  set  it  out  in  the 
declaration: — Held,  also,  that  the  plaintiffs  on 
the  issue  of  fraud,  might  state  what  they  had 
lieen  told  as  to  the  mine  by  any  of  their  co- 
plaintiSs.  It  is  incumbent  on  defendants  plead- 
ing fraud  to  prove  the  representations  to  be 
false,  and  that  they  were  made  by  the  plaintiffs 
■either  with  a  knowledge  of  their  falsehold  or 
recklessly,  without  any  information  on  the  sub- 
ject, and  with  a  view  to  benefit  themselves. 
O'Brien  v.  Watson,  12  S.C.R.  294. 

Filing  and  Service.} — Where  there  is  a  differ- 
ence between  the  copy  of  the  declaration  filed 
■and  the  copy  served  on  the  defendant,  the  Court 
will  look  at  the  copy  filled.  Parbury  v.  Purdy, 
S.M.H.  3rd  March  1876.  And  see  cases  infra 
(e)  Amendment,  col.  686. 


(ii.)  Money  Counts, 

Money  Had  and  Received — Public  Officer.  ] — M. , 
a,  contractor  for  making  a  Government  road, 
was  entitled  to  be  paid  a  certain  proportion  of 
the  contract  money  per  month  as  the  work  was 
completed.  This  payment  was  to  be  made  under 
certain  certificates,  one  of  which  was  signed  by 
defendant,  who  took  a  receipt  from  M.  The 
practice  was  to  pay  the  money  into  the  bank  to 
the  public  account  of  the  defendant.  The  road 
superintendent,  a  creditor  of  M.,  brought  an 
action  for  money  had  and  received  against  the 
defendant,  as  garnishee  of  M. : — Held,  that  the 
action  would  not  lie :  (1)  As  the  bare  recognition 
«f  M.'s  claim  was  not  sufficient  unless  there 
was  an  express  promise  to  pay  on  the  part  of 
the  defendant.  (2)  That  the  defendant  held  the 
money,  not  as  a  private  person,  but  in  the  course 
of  his  duty  as  a  public  officer.  Mossiter  v. 
Dawson,  1  S.C.R.  55. 

Money  Had  and  Received— Foundkeeper.]— 
The  plaintiff  having  impounded  the  sheep  of  E., 


E.  paid  to  the  defendant,  who  was  the  pound- 
keeper,  the  amount  claimed  as  damage,  and 
gave  notice  of  appeal;  but  without  going  on 
with  the  appeal,  he  recovered  damages  in  an 
action  against  the  plaintiff  for  the  illegal  im- 
pounding, the  money  so  paid  to  the  defendant 
being  included  in  these  damages: — Held,  that 
the  plaintiff  could  not  recover  in  an  action  for 
money  had  and  received  against  the  poundkeeper 
the  money  so  paid  to  him.  Reynolds  v.  Ferrier, 
2  S.C.R.  278. 

Money  Had  and  Received — Priority— Agency.] 
— The  plaintiff  and  the  defendant  were  tenants 
in  common  of  some  land,  about  sixteen  acres; 
the  former  being  entitled  to  one,  and  the  latter 
to  two  undivided  thirds,  and  this  land  was  let 
to  B.  A  partition  took  place,  and  afterwards, 
there  being  no  change  in  the  occupation,  but  all 
the  parties  knowing  there  had  been  a  change  in 
the  ownership,  and  that  the  plaintlBf  had  seven 
acres  and  the  defendant  nine  acres  exclusively 
under  the  partition,  the  defendant  continued  to 
receive  the  rent  of  tlie  whole: — Held,  that  as 
there  was  nothing  to  show  that  the  defendant 
had  acted  as  the  (plaintiffs  agent,  the  plaintiff 
could  not  recover  from  the  defendant  one-third 
of  the  rents  thus  received  in  an  action  for  money 
had  and  received.  Peacock  y.  Hanson,  3  S.C.R. 
191. 

Money  Had  and  Received — Assessment  on  Rim.] 
— Sec.  2  of  the.Increased  Assessment  and  Rent 
Act  of  1858  (22  Vict.  No.  17),  enacts  that  in  respect 
of  any  run,  the  right  to  which  shall  have  been 
acquired  by  tender,  two  whole  years'  assess- 
ment shall  be  remitted  in  favour  of  the  lessee, 
upon  its  being  certified  by  the  commissioner  of 
the  district  or  otherwise,  to  the  satisfaction  of 
the  Governor,  that  during  three  months  of  the 
first  year  of  the  term  of  his  lease  such  lessee 
has  bondjide  occupied  the  run,  &c.  It  appeared 
that  in  1858  the  defendant  tendered  for  a 
lease  of  a  run  for  fourteen  years,  imder 
the  Orders  in  Council  ;  and,  the ,  tender 
having  been  accepted  in  August  1861,  he  paid 
the  rent  and  the  assessment.  In  January  1862, 
and  therefore  after  the  passing  of  the  Assess- 
ment Act,  he,  without  having  stocked  the  run, 
assigned  it  to  the  plaintiff,  together  with  "all 
the  rights  and  privileges  of  occupation  or  pre- 
emption which  might  belong  or  accrue  to  him  as 
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the  holder  of  a  promise  of  the  lease  of  the  run; 
and  the  plaintiflf,  after  such  purchase,  stocked 
the  run,  and  obtained  a  certificate  from  the 
commissioner,  as  required  by  sec.  2  of  the  In- 
creased Assessment  and  Rent  Act  of  1858.  The 
plaintiff  applied  for  a  return  of  the  assessment, 
stating  the  above  facts,  but  the  Government 
forwarded  the  amount  to  the  defendant: — Held, 
that  the  sum  in  question  was  of  right  payable  to 
the  plaintiff,  and  that  he  could  recover  it  from 
the  defendant  in  an  action  for  money  had  and 
received.     Lord  v.  Lee,  2  S.C.R.  304. 

Money  Paid — Liability  Incurred  on  Behalf  of 
Defendant.] — At  the  request  of  the  plaintiff  as 
agent  for  the  defendant,  a  country  bank  honoured 
certain  drafts  or  orders  on  the  plaintiff  by 
labourers,  for  work  done  for  the  defendant ;  and 
afterwards  the  plaintiff  satisfied  the  bank  by 
his  cheques  on  another  bank  in  Sydney,  which 
were  eventually  dishonoured  : — Held,  that  the 
plaintiff  was  entitled  to  recover  from  the  defen- 
dant in  an  action  for  money  paid.  Guinness  v. 
Joshua,  8  S.C.R.  34. 

Assignment  of  Debt.] — An  action  for  money 
had  and  received  is  maiutainable  in  the  case  of 
the  transfer  of  a  debt,  where  the  original  debt 
was  not  for  money  had  and .  received.  Ash  v. 
Jones,  Knox  235. 


(6)  Plea. 

(i. )  General  Principles. 

Distributive  Issues.} — Under  a  plea  to  three 
counts  "  severally  and  respectively  "  the  issue 
is  distributive.  Morris  v.  Bank  of  New  South 
Wales,  1  S.C.R.  65. 

To  several  Breaches.] — Where  pleas  were 
pleaded  to  the  whole  declaration  or  count,  but 
in  truth  contained  matter  only  in  answer  to 
part :  —Held,  bad,  on  demurrer.  Dibbs  v.  New- 
castle Coal  Co.,  1  S.C.R.  248. 

A  plea  pleaded  to  two  different  counts,  but 
an  answer  to  one  count  only,  is  not  bad  alto- 
gether, and  on  demurrer  can  be  taken  distribu- 
tively.  Cummings  v.  Clifford,  3  S.C.R.  185  ; 
Municipality  of  Waterloo  v,  Hinchcliffe,  5  S.C.R. 
273. 


Leave  to  Plead — Action  on  Promissory  Note.] 
— In  an  action  by  the  holder  of  two  promissory 
notes  against  the  indorser,  the  indorsee  being  a 
bank  in  difficulties,  and  the  plaintiff  the  manager 
of  another  bank,  acting  for  the  first-mentioned 
bank,  a  judge  having  made  an  order  allowing 
the  defendant  to  plead,  first,  that  the  notes  had 
not  been  indorsed,  and,  secondly,  that  the 
plaintiff  was  not  the  holder,  the  Court  refused 
to  rescind  the  order.  Murray  v.  Tliompson, 
6  S.C.R.  89. 

General  Plea  of  Fraud — Fire  Insurance.] — A 
plea  to  an  action  on  a  policy  of  insurance, 
alleging  that  "  the  directors  of  the  said  company 
were  induced  to  make  and  execute  the  said 
policy  by  the  fraud  of  the  plaintiff"  was  ordered 
(Hargrave  J.  dissentiente)  to  be  amended  or 
struck  out  as  being  a  general  plea  of  fraud 
within  the  terms  of  the  32nd  Rule  of  Court  of 
12th  April  1856.  McGarrigle  v.  Miller,  1 
S.C.R.  N.S.  5. 


(ii.)  Particular  Fleas. 

(a)  In  Action  of  Contract. 

Accord  and  Satisfaction.] — A  plea  of  payment 
of  a  lesser  sum  in  satisfaction  and  discharge  of  a 
greater,  before  it  became  due,  is  a  plea  of  accord 
and  satisfaction,  and  does  not  require  any  parti- 
culars to  be  filed  under  the  31st  Rule  of  Court 
of  12th  April  1856.   Sly  v.  Smith,  1  S.C.R.  126. 

The  declaration  alleged  a  breach  of  an  agree- 
ment therein  set  forth,  and  consequent  damage 
to  the  plaintiffs.  Plea,  that  a  certain  agree- 
ment had  been  come  to  between  plaintiffs  and 
defendants  after  disputes  had  arisen.  The  plea 
did  not  in  terms  admit  or  deny  the  alleged 
breach;  nor  did  it  ia.  terras  state  that  the  agree- 
ment pleaded  had  been  accepted  by  the  parties 
in  accord  and  satisfaction  of  the  causes  of  action 
alleged  in  the  declaration: — Held,  on  demurrer, 
reversing  the  judgment  of  the  Court  below,  that 
such  plea  was  bad.  It  could  not  be  assumed 
that  an  agreement,  ^the  defendants'  version  of 
which  was  set  out  in  the  plea,  had  been  accepted 
in  accord  and  satisfaction.  Barclay  v.  Bank  of 
New  South  Wales,  2  S.C.R.  N.S.  1;  L.R.  5 
App.  Cases  374. 
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Set-off.] — In  an  action  by  the  assignees  of  an 
insolvent  co-partnership,  for  a  debt  due  to  one 
of  the  partners,  a  debt  due  by  the  co-partnership 
to  the  defendant  cannot  be  set  ofif.  Perry  v. 
Towns,  1  S.C.R.  73. 

;  Set-off  of  Debt  Due  hefore  Insolvency.'] — 
In  an  action  by  the  assignee,  money  due  by  an 
insolvent  to  the  defendant  before  insolvency 
can  be  set  off,  under  5  Vict.  No.  17,  sec.  37, 
without  averring  want  of  notice  of  insolvency; 
such  notice  must  be  replied.  A  plea  setting  up 
the  statement  of  accounts  and  the  proof  of  the 
balance  under  sec.  37  of  Insolvency  Act  held 
good,  Morris  v.  Bank  of  New  South  Wales,  1 
S.C.B.  65. 

Set-off  of  Debt  Proved  in  Insolvency.] — To  an 
action  by  the  assignee  of  an  insolvent  for  money 
had  and  received  to  the  use  of  the  insolvent,  the 
defendant  cannot  plead  set-off  in  respect  of  a  debt 
incurred  by  the  insolvent  to  the  defendant  with 
notice  of  his  insolvency.  But  after  the  Chief 
Commissioner  has  taken  proof  of  the  debt,  and 
stated  the  account  between  the  insolvent  and 
the  debtor,  and  allowed  the  balance  of  the  debt 
after  giving  credit  for  the  set-off,  the  assignee  of 
such  insolvent  cannot,  by  action  against  the 
debtor,  re-open  the  question  so  decided  by  the 
Chief  Commissioner.  Morris  v.  Flower,  2 
S.C.R.  196;  3  S.C.R.  App.  10. 

Set-off— Action  on  Contract  by  Official  As- 
signee— Plea,  Breach  by  Insolvent.] — Humphery 
V.  Howes,  S.M.H.  15th  Sept.  1876  ;  Sandeman 
V.  Bedwell,  1  N.S.W.  L.R.  10,  ante  col.  466, 
and  see  Insolvency,  Part  IX.,  col.  432,  &c. 

Set-off  or  Payment.] — Action  by  mortgagee  on 
covenant  for  non-payment  of  £200.  Plea,  on 
equitable  grounds,  that  it  was  secured  by  » 
mortgage  of  land  with  a  power  of  sale,  and  that 
the  plaintiff  had  sold  the  property  and  pur- 
chased it  at  the  sale  for  the  amount  then  due 
on  the  mortgage : — Held,  on  demurrer,  good, 
as  amounting  to  a  plea  either  of  payment  or  set- 
off.    Koch  V.  Kemp,  6  S.C.R.  107. 

Set-of-rBailment — Res  Judicata.]  —  Declara- 
tion for  that  the  plaintiff  delivered  to  the  defen- 
dant certain  goods,  to  be  kept  by  the  defendant 


as  a  security  for  a  certain  sum  of  money — to 
wit,  the  sum  of  £195  14s.  6d. — to  be  paid  by  the 
plaintiff  to  the  defendant.  Averment,  that  the 
defendant  received  the  said  goods  for  the  pur- 
pose aforesaid,  yet  in  violation  of  his  duty,  and 
without  the  license  and  consent,  and  against 
the  will  of  the  plaintiff,  wrongfully  sold  the 
said  goods.  Plea,  that  the  debt  there  mentioned 
was  payable  on  a  certain  day,  and  that  it  was 
not  paid  on  that  day,  wherefore  the  defendant 
afterwards  sold  the  goods,  applying  the  pro- 
ceeds in  partial  liquidation  of  such  debt: — 
Held,  a  good  plea.  To  an  action  by  P.  against 
T.,  for  goods  sold  and  delivered,  T.  pleaded 
that  he  (T.)  had  sued  P.  in  the  District  Court 
on  a  promissory  note,  and  that  P.,  in  his 
defence,  insisted  on  a  set-off  of  goods  sold  and 
delivered,  equal  in  amount  to  T.  's  demand  on 
the  promissory  note;  and  the  plea,  after  alleg- 
ing the  identity  of  the  goods  set  off  in  the 
District  Court  with  the  goods  sued  for  in  the 
action,  stated  that  proceedings  were  had  on  the 
claim  in  the  District  Court,  and  upon  the  de- 
fence of  set-off,  and  that  afterwards  T.  recovered 
against  P.  a,  certain  balance  in  the  District 
Court: — Held,  on  demurrer,  a  good  plea,  as  the 
set-off  must  have  been  adjudicated  upon  in  the 
District  Court  against  P.  Peters  v.  Thornton, 
7  S.C.R.  298. 

Set-off— Evidence.] — The  plaintiff  sued  upon 
a  promissory  note  for  £20.  The  defendant 
pleaded  certain  matters  by  way  of  set-off.  The 
plaintiff  joined  issue  upon  the  defendant's  plea. 
The  defendant  proved  his  set-off,  and  the 
plaintiff  then  gave  evidence  of  a  debt  to  him 
from  the  defendant,  exceeding  in  amount  the 
defendant's  set-off.  The  judge  told  the  jury 
that  unless  there  had  been  an  express  arrange- 
ment, that  the  goods  and  money  received  from 
time  to  time  by  the  defendant  from  the  plaintiff" 
were  to  be  considered  as  payment,  and  if  it 
were  a  case  of  balance  of  account  the  plaintiff 
could  not  succeed,  even  if  at  the  time  of  the 
commencement  of  the  action  the  balance  were  in 
his  favour.  The  jury  returned  a  verdict  for  the 
defendant: — Held,  that  under  the  circumstances 
a  new  trial  should  not  be  granted.  Isbester  r. 
Thomson,  2  S.C.R.  N.S.  222. 

Set-off— Penalty.]— 1o  a  declaration  for  worfc 
and  labour  the  defendants  pleaded,  by  way  of 
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set-off,  a  bond  in  the  penal  sum  of  £600,  the 
condition  of  which  recited  that  the  sum  of  £300 
should  be  paid  by  the  plaintiff  to  the  defendant 
as  liquidated  damages  in  case  of  default  in 
carrying  out  a  building  oontr3,ct  and  alleged 
breaches  of  the  condition  of  the  bond  :— Held, 
that  the  sum  of  £300  was  in  the  nature  of  a 
penalty,  and  could  not  be  the  subject  of  a  set-off. 
Sandeman  v.  Bedwell,  2  S.C.R.  N.S.  145. 

Subject  Matter.]— A  plea  of  cross  action 
addressed  to  several  counts  must  show  that  the 
grounds  of  cross  action  arose  out  of  the  same 
subject  matter  as  each  of  the  counts.  Dibis  v. 
TTie  Newcastle  Coal  and  Copper  Company,  1 
S.C.R.  248;  Zimmler  v.  Manning,  2  S.C.R. 
235. 

Promissory  Note — Indorsemenl.l — A  declara- 
tion stated  that  A.  and  B.  by  their  promissory 
note,  now  overdue,  promised  to  pay  plaintiffs 
or  order  £75;  and  "the  said  plaintiffs  then 
indorsed  the  said  note  to  the  defendant,  who 
then  indorsed  the  same  to  the  plaintiffs."  Dis- 
honour and  notice : — Held,  bad  in  arrest  of 
judgment.  A  suggestion  was,  however,  filed  by 
leave  of  the  Court,  that  there  was  no  considera- 
tion for  the  plaintiffs'  indorsement,  and  that  the 
defendant  indorsed  as  surety  for  the  makers. 
Eossiter  v.  M'Ouigan,  1  S.C.R.  154. 

Accommodation  Note.] — In  an  action  by  an 
indorsee  against  the  maker  of  three  several 
promissory  notes,  the  defendant  pleaded  that 
they  were  made  by  the  defendant  in  favour  of 
defendant's  son  for  the  accommodation  of  the 
plaintiff.  The  jury  were  directed  that  if  the 
plaintiff  requested  the  defendant  to  make  the 
notes,  and  at  the  same  time  promised  to  hold 
him  harmless,  and  provide  for  the  notes  when 
due,  and  if  the  defendant,  upon  such  request 
and  promise,  made  the  notes,  he  would  be  en- 
titled to  a  verdict,  though  the  indorsement  to 
the  plaiutiff  was  for  consideration  : — Held,  that 
the  plea  was  a  sufficient  statement  of  an  agree- 
ment by  the  plaintiff  not  to  sue  the  defendant 
or  look  to  him  for  payment ;  and  that  if  such  a 
promise  was  made  by  the  plaintiff,  it  would  be 
immaterial  whether  the  indorsement  was  for 
consideration  or  not.  The  direction  was, 
therefore,  right.  But  a  new  trial  was  granted 
on  the  ground  that  the  verdict  was  against  the 
evidence.    Butter  v.  Eather,  13  S.C.R.  147. 


Promissory  Note — Consideration.] — A  plea 
alleging  merely  that  the  defendant  never 
received  any  value  or  consideration  for  making 
a  promissory  note  sued  upon  was  struck  out 
with  costs.  Godwin  v.  Cushion  (No.  1),  1  S.C.R. 
N.S.  8. 

Promissory  Note  —  Consideration.  ] — To  an 
action  for  an  instalment  (£25)  of  a  promissory 
note  for  £500  made  by  the  defendant  jointly 
with  H. ,  the  defendant  pleaded  that  he  had  no 
knowledge  of  the  circumstances  under  which 
the  note  was  made,  that  the  defendant  had  had 
no  business  transactions  with  the  plaintiff  or 
with  H. ,  and  that  he  had  not  authorised  H.  to 
receive  any  consideration  from  the  plaintiff,  and 
that  there  never  was  any  value  or  consideration 
for  the  making  of  the  said  note  or  for  the  pay- 
ment thereof  by  the  defendant : — Held  (Har- 
grave  J.  dissentiente),  that  the  plea  was  good 
as  amounting  to  a  plea  of  no  consideration. 
The  plaintiff  replied  to  the  defendant's  third 
plea  that  the  plaintiff  had  no  notice  of  the  cir- 
cumstances alleged  in  the  plea,  and  that  H. 
obtained  valuable  consideration  from  the  plain- 
tiff:— Held,  a  good  replication.  Godwin  v. 
Cashion  (No.  2),  1  S.C.R.  N.S.  165. 

Building  Contract — Plea  of  Non-performance 
within  time  agreed  upon  or  according  to  Specifica- 
tions.]— M' Donald  v.  Municipality  of  Kiama, 
2  S.C.R.  67. 

Bill  of  Exchange — Plea  of  Illegal  Agreement.] 
—Campbell  v.  Whyte,  2  S.C.R.  94. 

Rent  —  Plea  (equitable).  Non-execution  of 
Lease  as  Agreed.] — Sullivan  v.  Willson,  3  S.C.R. 
180. 

Non-delivery  of  Sheep — Plea,  Statnteof Frauds, 
sec.  17.] — Cummings  v.  Clifford,  3  S.C.R.  185, 

Promissory  Note — Plea,  No  Consideration.] — 
Brunlcer  v.  Breckenridge,  6  S.C.R.  163. 

Declaration  for  Befusing  to  Allow  Completion 
of  Contract  to  Sink  Wells. — Plea  (cross  action). 
Non-completion  in  Time  or  Manner  agreed 
upon.] — Jones  v.  Corker,  8  S.C.R.  236. 

Plea  of  Ne  Unqaes  Executor.] — Brown  v. 
Rattray,  8  S.C.R.  323. 
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Declaration  hy  Husband  om  Promissory  Note 
made  by  Wife— Plea,  Wife's  Separate  Estate.]— 
Nicholson  v.  A.J.S.  Banh,  10  S.C.R.  327. 

Plea  of  Fraud— Onus  of  Proof.]— O'Brien  \. 
Watson,  12  S.C.R.  303. 

Plea  that  Contracts  were  not  under  Corporation 
Seal.] — Municipal  Council  of  Sydney  v.  M'Beath, 
2N.S.W.  L.R.  142;  Municipal  Council  of  Sydney 
V.  Ei>ers,  2  N.S.W.  L.E..  151. 

Plea  under  s.  1  of  the  Carriers  Act  (41  Vict. 
No.  21)  must  be  specially  pleaded.] — 8hei~win  v. 
Commissioner  for  Saihoays,  2  N.S.W.  L.R.  209. 

Declaration  on  Covenant  in  Mortgage  Deed — 
Equitable  Plea  that  Defendant  toas  induced  by 
Fraud  to  Execute  Deed.]  —  Moore  v.  Siittor, 
4  N.S.W.  L.R.  283. 

And  see  under  different  headings. 


(b)  In  Action  of  Tort. 

Taking  Money  out  of  Court. —  Waiver  of 
Tort.]  —  The  first  count  was  for  breach  of 
duty,  and  alleged  that  the  defendant  had  sued 
out  a  writ  of  fi.  fa.  against  A. ,  and  that  the 
WTit  was  delivered  to  S.  to  be  executed  by  him 
as  special  bailiff  under  7  Vict.  No.  13  ;  and  that 
the  special  bailiif,  under  colour  of  the  writ, 
seized  and  sold  the  goods  of  A.  and  B.  and 
delivered  them  to  the  purchasers,  and  also  sold 
them  under  their  value ;  and  also  seized  and 
sold  more  than  was  necessary  to  satisfy  the 
writ.  The  second  count  was  for  money  had  and 
received.  The  defendant  pleaded  not  guilty, 
and  not  possessed  to  the  first  count,  and  never 
indebted  to  the  common  count,  except  as  to 
£157  6s.  lOd.,  which  amount  he  paid  into  coixrt. 
The  plaintiff  joined  issue  on  the  first  three 
pleas,  and  replied  to  the  fourth  plea,  taking 
£157  6s.  lOd.  out  of  court  in  discharge  of  the 
causes  of  action  to  which  it  was  paid  in : — 
Held,  that  by  taking  out  of  court  the  money 
paid  in  under  the  money  count,  the  plaintiff 
waived  the  tort,  and  could  not,  therefore, 
recover  on  the  first  count.  Smith  v.  Ogg,  3 
S.C.R.  6.- 

.   Money  Paid  into  Court— Trover  and  Common 
Counts.]— The  plaintiff  sued  the  defendant  in 


trover  for  the  wrongful  sale  of  some  wood,  but: 
he  also  claimed  the  proceeds  of  the  said  sale  in 
a  count  for  money  had  and  received.  The 
defendant  paid  money  into  court  under  the 
money  count,  stating  in  his  plea  that  the  sum 
paid  in  was  enough  to  satisfy  the  claim  in  the 
money  count.  The  plaintiff  having  taken  out 
the  money  so  paid  in,  the  defendant  applied  for 
a  stay  of  proceedings,  on  the  ground  that  the 
plaintiff  had  waived  the  alleged  tort.  The 
Court  refused  the  application.  Smith  v.  Ogg 
(3  S.C.R.  6)  reviewed.  Mase,  v.  Awstrala^ian 
Steam  Navigation  Company,  8  S.C.R.  85,  84. 

Leave  and  License — Trespass.] — Declaration: 
That  the  defendants  broke  and  entered  the 
plaintiff's  land  and  made  an  embankment 
thereon,  alleging  that  the  same  was  done  by 
them  imder  the  powers  conferred  on  them  by  ' 
the  SSth  section  of  the  Municipalities  Act  of 
1858.  Averment,  that  the  land  was  injuriously 
affected  thereby,  and  that  the  plaintiff  sues  for 
compensation  for  the  injury  aforesaid.  Plea, 
tliat  the  work  was  done  by  the  plaintiffs 
leave: — Held,  on  demurrer,  bad.  Vindin  v. 
Municipality  of  West  Maitland,  7  S.C.R.  215. 

Negligence — Plea  thai  Act  was  done  by  De- 
fendant's Servant.] — Hughes  v.  Hughes,  1  S.C.R. 
208 ;  supra  col.  557. 

(c)  Seplication. 

Waiver  of  Objection  to  Pleas.] — Obtaining  a. 
two-day  order  to  reply  is  a  waiver  of  an  objec- 
tion that  might  have  been  taken  to  the  verifica- 
tion of  certain  pleas  to  an  action  on  a  promis- 
sory note.     Carroll  v.  Forrester,  11  S.C.R.  72. 

Departure.] — Declaration  for  work  and  labour 
and  money  paid.  Plea :  Sequestration  of  de- 
fendant's estate  after  cause  of  action  arose. 
Replication:  Ratification  of  promise  after  se- 
questration:— Held,  that  though  the  plaintiff 
should  in  point  of  fact  have  newly  assigned,  the 
replication  was  not  a  departure,  and  judgment 
was  given  for  the  plaintiff.  Miller  v.  Keogh, 
5  S.C.R.  210. 

Where  the  claim  in  a  replication  is  included 
in  a  wider  claim  in  the  declaration,  semble, 
there  is  no  departure.  Smidmore  v,  Au,straUan 
Gas  Light  Co.,  2  N.S.W.  L.R.  219.      • 


685 


PRACTICE  AND  PLEADING. 


66& 


P.  sued  D.  for  money  lent  and  on  accounts 
stated.  D.  pleaded  that  the  money  was  lent 
in  New  Zealand,  that  he  afterwards  became 
insolvent,  and  that  he  received  a  certificate  of 
discharge  imder  the  New  Zealand  insolvent 
laws.  Replication,  that  after  the  certificate  D. 
again  promised  to  pay  the  debt :— Held,  that 
the  original  debt  was  sufficient  consideration 
to  support  the  promise  to  pay,  and  that  the 
replication  was  not  a  departure.  Proudfoot  v. 
Drake,  3  N.S.W.  L.R.  381. 

Ne.%0  Assignment  of  Matters  Stated  in  Declara- 
,  tioji  hy  way  of  Aggravation  only.] — Declara- 
tion : — 1.  That  the  defendant  broke  and  entered 
a  store  and  dwelling-house  of  the  plaintiff  and 
removed  fixtures  and  goods  of  the  plaintiff 
therein,  and  expelled  the  plaintiff  from  the 
possession  of  the  said  store  and  dwelling-house. 
4.  Assault.  Pleas  : — 1.  As  to  the  breaking  and 
entering,  a  lawful  entry  by  the  defendant  under 
a  bill  of  sale  ;  2.  As  to  breaking,  and  entering, 
and  removing  the  fixtures  and  goods,  justifica- 
tion under  bill  of  sale.  Replication  :—l.  Joinder 
of  issue ;  2.  As  to  so  much  of  the  defendant's 
pleas  as  is  pleaded  to  part  of  the  first  count,  that 
plaintiff  said  that  "he  sues  not  only  for  the 
trespasses  therein  admitted,  but  also  for  like 
trespasses  committed  in  excess  of  the  said  rights 
and  for  a  longer  time  than  was  necessary  for  the 
alleged  purposes  in  the  said  pleas  mentioned, 
and  for  trespasses  committed  on  other  occasions 
and  for  other  purposes  than  those  referred  to  in 
the  said  pleas.''  Issue  thereon.  Verdict  for 
the  plaintiff,  with  £800  damages  for  his  expulsion 
from  his  house,  and  for  the  assault : — Held, 
,  that  the  new  assignment  did  not  sufficiently 
disclose  to  the  defendant  that  the  plaintiff  was 
suing  for  the  expulsion  as  a,  substantive  cause 
of  action,  and  that  unless  something  had  occurred 
at  the  trial  to  prevent  the  defendant  from  taking 
advantage  of  thi?  defect,  the  jury  were  not  at 
liberty  to  award  damages  for  the  expulsion. 
Circumstances  considered  under  which  the 
defendant  would  be  disentitled  from  taking  the 
point  afterwards.  Weatherup  v.  Decaux,  4 
N.S.W.  L.R.  254. 

EquitaVle  Replication.'] — To  a  plea  of  the 
Statute  of  Frauds  to  an  action  for  breach  of 
an  agreement  for  a  future  demise,  an  equitable 
replication  setting  up  part  performance  of  the 


agreement  is  bad.    M'Lean  v.  Cooper,  1  S.C.R; 
186 ;  ante  col.  517. 

Action  on  hill  of  exchange  by  transferree  for 
value  in  the  name  of  payee  against  acceptor. 
Plea:  That  it  was  an  accommodation  accept- 
ance. Replication  on  equitable  grounds  setting 
out  facts  to  show  why  bill  was  not  indorsed : — 
Held,  bad.  Thompson  v.  Thompson,  2  S.C.R. 
242;  ante  col.  50. 


(d)  Demurrer. 

Sight  of  Plaintiff  to  Make  up  Demurrer-book.] 
— Plaintiffs  demurrer,  set  down  for  hearing  by 
the  defendant  without  any  judge's  order,  was 
struck  out  of  the  paper,  and  the  demurrer-book 
ordered  to  be  taken  off  the  file,  as  the  plaintiff 
had  the  carriage  of  the  demurrer.  Freeman  v. 
Withers,  Knox  6. 

/?i  Contravention  of  Judge's  Order.] — In  an 
action  upon  a  cheque,  half  of  which  had  been 
lost;  a  judge's  order  had  been  obtained  that 
"  upon  an  indemnity  being  given  by  the  plain- 
tiff against  the  claims  of  any  other  person  upon 
the  lost  half  cheque  the  defendant  shall  be 
barred  from  setting  up  as  a  defence  the  loss  of 
the  half  of  the  cheque": — Held,  that  the  defen- 
dant was  not  at  liberty  to  demur  to  the  declara- 
tion for  omitting  to  state  any  presentmelit,. 
as  the  demurrer  though  in  itself  perfectly  valid 
was  in  contravention  of  the  judge's  order, 
Hoppe  V.  Single,  2  S.C.R.  88. 

Oross-demu7-rers.] — When  there  are  cross- 
demurrers  the  plaintiff  begins.  Moss  v.  Miller^ 
2  S.C.R.,  at  p.  332. 

Counsel.] — On  the  argument  of  a  demurrer 
where  one  counsel  has  been  first  heard,  another 
counsel  cannot,  when  the  case  comes  on  for 
further  hearing,  resume  the  argument.  He  may 
cite  cases  as  amicus  curice.  Miller  v.  Qulliver, 
1  N.S.W.  L.R.  176. 


(e)  Amendment. 

Declaration  Amended  to  Correspond  with 
Summons.] — Where  the  writ  of  summons  stated 
that  it  was  issued  in  an  action  at  the  suit  of 
(naming  the  plaintiffs),  as  directors  of  the  M. 
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.and  N.  M.  C.  Co. ,  and  the  declaration  was  in 
their  own  right,  the  declaration  was  ordered  to 
be  amended  so  as  to  correspond  with  the  sum- 
mons.    T/iorn  V.  Berriman,  3  S.C.R.  124. 

Of  Served  Copy  to  Correspond  with  Declaration 
Filed.] — In  an  action  of  trespass  the  declaration 
laid  the  trespasses  on  1st  July,  1855,  but  the 
copy  served  on  the  defendant  stated  the  date  to 
be  1st  July,  1858.  Upon  the  mistake  being  dis- 
covered, the  plaintiff  was  allowed  to  amend  the 
served  copy  of  his  declaration,  and  to  use  cer- 
tain de  bene  esse  examinations  that  had  been 
i;aken,  with  leave  to  the  defendant  to  cross- 
examine  the  witnesses,  it  being  sworn  and  con- 
ceded that  the  defendant  was  not  aware  of 
the  plaintiff  having  sued  for  any  cause  of  action 
prior  to  July,  1858.  Snsden  v.  Mliott,  2  S.C.R. 
325. 

Where  Statute  Pleaded  not  in  Force  in  Colony.] 
— Declaration  in  two  counts — 1.  Trespass  to 
^oods.  2.  Conversion  of  the  same  goods. 
Pleas — (1.)  To  the  first  count,  not  guilty,  by 
Statute  11  Geo.  II.  c.  19,  s.  21.  (2.)  To  the 
second  count,  that  the  plaintiff  was  defendant's 
tenant,  that  rent  was  due,  and  the  goods  in 
•question  were  lawfully  seized  as  distress;  and, 
not  being  replevied,  were  afterwards  sold  in 
accordance  with  the  provisions  of  15  Vict.  No. 
11.  The  seizure  and  sale  having  been  proved, 
it  appeared  at  the  trial  that  the  real  question  in 
issue  was  whether  there  had  been  a  tenancy  at 
fixed  rent.  On  its  being  contended  that  the 
11  Geo.  II.  c.  19,  s.  21,  was  not  in  force  in*he 
colony,  the  presiding  judgeallowedthedefendant 
-to  amend  by  applyiag  his  second  plea  to  the  first 
count  if  necessary:— Held,  the  amendment  was 
rightly  allowed.     Qlasson  v.  Egan,  6  S.C.R.  85. 

Adding  Plea  of  Statute  of  Frauds.]— A  plea 
which  is  demurrable  or  open  to  grave  question 
ought  not  to  be  allowed  at  the  trial.  Action 
by  A.,  who  had  been  the  tenant  of  the  defen- 
dant, for  breach  of  an  agreement,  imder  which 
A.  was  to  be  allowed  at  the  expiration  of  the 
tenancy  to  take  away  certain  buildings  to  be 
erected  by  him  on  the  demised  premises  during 
the  term,  or  to  be  paid  for  them  by  the  defen- 
dant. At  the  trial  the  defendant,  who  denied 
the  agreement  altogether,  asked  leave  to  be 
allowed  to  plead  under  the  Statute  of  Frauds 
that  the  agreement  relied  on  was  not  in  writ- 


ing : — Held,  that  the  application  was  rightly 
refused.     James  v.  Watts,  8  S.C.R.  81. 

Petition  of  Right.] — The  Court  cannot  amend 
a  petition  of  right,  under  the  24  Viet.  No.  27, 
by  adding  a  count  setting  forth  a  new  cause  of 
action  after  the  Governor  has  granted  his  fiat. 
The  Oriental  Bank  v.  The  Queen,  6  S.C.R.  273. 

0/  Name  of  Defendant  in  Declaration.] — 
Plaintiff  sued  the  mayor  and  aldermen  of  the 
borough  of  Windsor.  He  lost  his  action,  execu- 
tion was  issued  against  him  for  the  costs,  and  an 
application  was  made  by  the  defendants  to  make 
him  insolvent.  This  was  refused,  and  the 
defendants  thereupon  obtained  an  order  of  a 
Judge  in  Chambers  that  the  record  and  sub- 
sequent proceedings  should  be  amended  by 
substituting  "The Borough  of  Windsor"  for  the 
"  Mayor  and  Aldermen  of  the  Borough  of  Wind- 
sor," that  being  the  title  under  which  the  cor- 
poration should  have  been  sued.  The  Court  dis- 
missed a  motion  to  have  the  order  rescinded. 
By  sec.  172  of  the  Common  Law  Procedure 
Act  the  Courtliad  power  to  make  the  amend- 
ment asked.  Davies  v.  The  Borough  oj  Windsor, 
4N.S.W.  L.R.  335. 

Amendment  of  Pleadings  at  Nisi  Prius.] — 
Morehead  v.  M'Isaacs,  5  S.C.R.  295.  See 
Paetnekship  ;  ante  col.  645. 

II.  In  the  Supreme  Court  (In  Equity). 

A.   Practice. 

(a)  Service. 

Substituted  Service.]— Th.e  defendant  and  the 
land  which  was  the  subject  matter  of  the  suit 
were  out  of  the  jurisdiction.  Substituted  ser- 
vice on  an  auctioneer  selling  the  land  on  behalf 
of  the  defendant  was  allowed,  and  an  injunction 
to  restrain  the  selling  was  granted.  WilUe  v. 
Fattorini,  1  S.C.R.  Eq.  32. 

And  see  Injunction. 

(6)  Interlocutory  Applications. 

(i.)  Discovery  and  Inspection, 

Possession  must  be  charged  in  the  BiU.] — In 
order  to  found  an  application  under  sec.  18  of 
17  Vict.  No.  7  it  is  necessary  that  there  should 
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be  a  charge  in  the  bill  as  to  possession  of  docu- 
ments.   Clodev.  Galley  (No.  1),  1  S.C.R.  Eq.  42. 

Deeds  in  Possession  of  Solicitor.] — In  a  suit  for 
the  reconveyance  of  certain  land  it  was  charged 
that  documents  were  in  possession  of  the  solici- 
tors of  the  defendants,  or  one  of  them,  relating 
to  the  title  to  the  land  in  question: — Held,  that 
the  plaintiffs  were  entitled  to  the  discovery  of 
the  documents.  Rattray  v.  Blanchard,  3  S.C.R. 
Eq.  ]. 

On  motion  that  a  defendant  produce  and 
leave  with  the  Master-in-E(3[uity  certain  deeds 
and  documents  admitted  by  his  affidavit  to  be 
in  the  possession  of  his  solicitors,  but  stated  to 
be  subject  to  a  lien  claimed  by  them  for  costs: — 
Ordered,  that  these  deeds  and  documents  should 
be  produced  to  the  plaintiff  or  her  solicitor  for 
inspection,  &c.,  at  all  reasonable  times,  at  the 
office  of  the  defendant's  solicitors.  Aspinall  v. 
Wolfshehl,  8  S.C.R.  Eq.  29. 

Attorney-General.] — The  Court  will  not  on 
the  application  of  the  defendant  order  the 
Attorney-General  or  a  co-defendant  to  give 
discovery  of  documents.  Attorney-General  v. 
Holt,  1  S.C.R.  N.S.  Eq.  21. 

(ii. )  Interrogatories. 

Filed  out  of  Time.] — When  interrogatories 
have  been  filed  after  due  time,  the  proper  course 
is  to  move  to  take  them  off  the  file  and  to  refile 
them.  The  time  for  answering  dates  from  the 
refiling.     Clarke  v.  Fraser,  1  S.C.R.  Eq.  22. 

(c)  Evidence. 

Affidavits.] — The  plaintiff  having  taken  evi- 
dence orally,  the  defendant  sought  to  prove  the 
principal  facts  of  his  case  by  affidavit  under 
17  Vict.  No.  7,  sec.  27  :— Held,  that  this  could 
not  be  done.  Schultz  v.  Eoherts,  1  S.C.R. 
Eq.  34.  [Note.— See  Equity  Act  of  1880,  sec. 
40.] 

Written  Admissions.] — Written  admissions  are 
receivable  as  evidence  in  equity,  although  not 
mentioned  in  the  pleadings.  ^Glode  v.  Galley 
(No.  2),  1  S.C.R.  Eq.  55. 

(d)  Master  in  Equity. 

Exceptions  to  Accounts  in  Master's  Report.] — 
Exceptions  were  taken  to  the  Master's  report 


directed  not  to  the  items,  but  to  the  whole 
amount : — Held,  that  though  an  application  to 
take  the  exceptions  off  the  file  might  have  been 
granted,  stUl,  as  that  had  not  been  done,  there 
was  a.  discretion  to  allow  them  which  was 
exercised.     Rodd  v.  Hickey,  3  S.C.R.  Eq.  6. 

Order  for  Sale.] — An  order  to  open  biddings 
will  not  be  made  till  after  the  Master  has  made 
his  report  as  to  the  sale.  Wyse  v.  Heggarty,  5 
S.C.R.  Eq.  84. 

Talcing  Accounts — Partnership.] — The  Master, 
in  taking  the  accounts  of  a.  partnership  in  a 
station  property  purchased  jointly  by  the 
plaintiff  and  the  defendant,  gave  the  plaintiff 
credit  for  £500,  half  of  £1000  paid  by  defendant 
on  account  of  the  purchase-money,  finding  by 
his  report  "that  there  was  cash  in  the 
defendant's  hands  belonging  to  the  plaintiff  at 
the  date  of  thepurchase,  and  which  was  dedicated, 
or  ought  to  have  been  dedicated,  to  that  pur- 
pose." On  exceptions  to  this  finding: — Held 
(Hargrave  J.  dissentiente),  that  the  question  was 
whether  or  not  the  Master  was  right  in  giving 
credit  to  the  plaintiff  under  the  circumstances 
for  £500  on  the  partnership  account  specifically. 
Exceptions  overruled.  Gorman  v.  Jones,  5 
S.C.R.  Eq.  92. 

No  Appeal  from  Master  before  Repoi-t.] — 
There  can  be  no  appeal  to  the  Court  from  the 
Master's  decision  till  he  has  made  his  report. 
Sempill  V.  Campbell  (No.  2),  6  S.C.R.  Eq.  81. 

The  Master  having  rejected  certain  evidence 
tendered  before  him  on  a  reference,  the  party 
tendering  the  evidence,  before  any  report  was 
made,  moved  to  reverse  the  Master's  decision. 
The  motion  was  refused,  but  without  costs. 
Nicholson  v.  Swan,  7  S.C.R.  Eq.  4. 

Directions  in  Order  confirming  Report.] — On 
motion  to  confirm  a  Master's  report,  an  ap- 
plication to  insert  certain  directions  in  the  order 
cannot  be  granted  except  by  consent.  In  re 
Napier,  7  S.C.R.  Eq.  25. 

Evidence  before  Master.] — During  the  pen- 
dency before  the  Master  of  certain  inquiries 
under  a  decree,  one  of  the  plaLatiffs — a  married 
woman — died,  and  the  remaining  plaintiff  filed 
an  allegation  of  abatement,  and  declined  attend- 
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iug  further  upon  the  inquiries  until  the  revival 
of  the  suit.  The  Master,  after  giving  a  fort- 
night's time  for  the  purpose  of  making  an  appli- 
cation to  the  Court,  proceeded  with  the  inquiry 
ex  parte,  and  made  his  report  on  the  evidence 
before  him.  The  inquiry  related  to  certain 
sums  alleged  in  the  bill  to  have  b^en  advanced 
by  the  present  plaintiff  to  his  deceased  co-plain- 
tiff, of  whose  marriage  settlement  the  defendants 
were  trustees.  On  exceptions  by  the  plaintiff  to 
the  report,  on  the  ground  of  abatement,  and  as 
to  the  correctness  of  the  findings: — Held,  that 
the  suit,  as  constituted,  had  not  abated  by  the 
death  of  the  co-plaintiff;  but  report  referred 
back  to  the  Master  with  liberty  to  receive  addi- 
tional evidence  as  to  the  facts  reported  upon. 
Hellyer  v.  Druitt  (No.  1),  7  S.C.R.  Eq.  7. 

Befusal  of  Master  to  carry  out  Reference.} — 
When  the  Master  refuses  to  carry  out  a  refer- 
ence, there  is  no  necessity  to  obtain  a  certificate 
of  his  refusal  before  applying  for  an  order 
directing  him  to  proceed.  Hellyer  v.  Drmtl 
(No.  2),  7  S.C.R.  Eq.  26. 

Appeal  from  Master  allomng  an  Account.] — 
A  party  objecting  to  the  allowance  by  the 
Master  of  an  account  should  proceed  under 
Rule  21  before  excepting  to  the  Master's 
report.  Where  a  reference  to  the  Master 
was  ordered  by  the  Court  on  appeal  against  the 
decision  of  the  Primary  Judge  overruling 
exceptions  to  the  Master's  report,  each  party 
was  ordered  to  pay  his  own  costs  of  such 
reference  and  argument  thereon,  the  reference 
being  considered  to  be  the  act  of  the  Court  for 
its  own  information.  Sempill  v.  Campbell 
(No.  3),  9  S.C.R.  Eq.  13. 

Master's  Poioer  as  to  Costs.] — The  Master's 
duty  is  clearly  never  to  tax  costs  as  between 
solicitor  and  client  unless  specially  so  directed 
by  the  Court.  Broughton  v.  Bodd,  6  S.C.R. 
Eq.  102. 

(e)  Receiver. 
Appointment  of,  in  New  South  Wales  after 
appointment  in  Migla,nd.]-A  receiver  was  ap, 
pointed  here  in  an  estate  for  the  administration 
of  which  a  suit  had  been  instituted,  and  a  decree 
had  been  previously  obtained  in  England  direct- 


ing the  appointment  of  a  receiver  to  collect 
assets  in  New  South  Wales.  Alliance  Bank  v. 
Irving,  4  S.C.R.  Eq.  17. 

Salary.] — A  receiver  appointed  at  a  certain 
annual  salary,  who  has  been  discharged  within 
the  year,  and  before  he  has  entered  on  his 
duties,  is  not  entitled  to  a  proportionate  part 
of  his  salary  for  the  time  during  which  he  held 
the  appointment.  Frost  v.  Healy,  5  S.C.R. 
Eq.  1. 

Of  Infant's  Estate.] — A  receiver  of  an  infant's 
estate  may  be  appointed  without  a  suit,  on 
petition  "in  the  matter  of  the  infant."  Re 
Bcmman  (an  infant),  6  S.C.R.  Eq.  84. 

Banlc  Shares — Dividends.] — Part  of  the  out- 
standing estate  of  an  intestate,  which  a  receiver 
was  directed  to  get  in,  consisted  of  bank  shares 
of  great  value  registered  in  the  intestate's  name. 
As  it  appeared  that  great  di6Sculty  would  be 
experienced  in  findiog  sureties  to  enter  into  the 
receiver's  recognisance,  by  reason  of  the  great 
value  of  the  shares,  the  administratrix  was  au- 
thorised to  get  such  shares  transferred  into  her 
own  name,  and  ordered  to  transfer  them, 
together  with  othersjthen  registered  in  her  own 
name,  into  the  name  of  the  Master  in  Equity, 
the  receiver  to  give  security  and  be  accountable 
in  respect  of  such  shares  only  for  what  he 
should  receive  of  the  dividends.  Malcolm  v. 
Harris,  7  S.C.R.  Eq.  66. 

Insolvent  Estate.] — The  Court  will  appoint  a 
receiver  to  receive  dividends  in  an  insolvent 
estate  under  administration,  and  to  pay  the  same 
into  court,  and  will  also  allow  costs.  Buckley 
V.  Grace,  2  S.C.R.  N.S.  Eq.  12. 


(/)  Costs. 

(i.)  Generally, 
Specific  Performance— Misdescription.]— In  a 
suit  where  specific  performance  was  decreed, 
the  defendant  claimed  compensation  as  having 
been  misled  by  the  plaintiff's  misdescription:— 
Held,  that  as  the  defendant  had  the  opportunity 
to  verify  the  description,  he  could  not  claim 
compensation ;  but  as  the  difficulty  arose  from 
the  plaintiff's  misdescription,  each  party  should 
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bear  their  own  costs.  Tcdbott  v.  Cunningham, 
3  S.C.R.  Eq.  8. 

Where  a  bill  for  specific  performance  was 
dismissed  on  the  ground  of  laches :  Held,  on 
appeal,  that  the  dismissal  be  confirmed,  but, 
under  the  circumstances,  without  6osts  of  the 
court  below  or  of  the  appeal.  Berry  v.  Elyard, 
3  S.C.R.  Eq.  67. 

When  a  plaintiff  in  a  suit  for  specific  per- 
formance only  succeeds  as  to  part,  and  fails  on 
one  very  material  point,  he  was  not  allowed  his 
costs  of  suit  or  of  appeal;  each  party  being 
ordered  to  pay  their  own  costs.  Norie  v.  Wool- 
colt,  9  S.C.R.  Eq.  21. 

Of  Attendance  before  Master. 1  —  Costs  and 
expenses  awarded  by  Master  to  party  attending 
on  a  warrant  issued,  but  not  duly  attended,  by 
the  opposite  party,  ordered  by  the  Court  to  be 
paid  within  fourteen  days.  Moxarihur  v.  Regan, 
6  S.C.R.  Eq.  49. 

Master's  Power  as  to  Costs.] — The  Master's 
duty  is  clearly  never  to  tax  costs  as  between 
solicitor  and  client  unless  specially  so  directed 
by  the  Court.  Sroughton  v.  Eodd,  6  S.C.R. 
Eq.  102. 

Mortgagor's  Costs  on  Decree  for  Redemption.'] 
— A  decree  for  redemption  directed  an  account 
to  be  taken  of  what  was  due  by  the  mortgagor 
"  for  principal  interest  and  costs."  The  Master, 
in  pursuance  of  such  decree,  taxed  the  mort- 
gagor's costs  of  suit  as  between  solicitor  and 
client,  added  them  to  the  amount  due  in 
respect  of  the  morf;gage,  and  certified  accord- 
ing : — Held,  that  although  the  decree  was  not 
in  the  usual  form,  the  word  "costs"  was  large 
enough  to  express  not  only  the  costs  specially 
secured  by  the  mortgage,  but  also  the  mort- 
gagor's costs  of  suit.  Mortgagees  are  not  en- 
'  titled  to  costs  as  between  solicitor  and  client. 
Broughton  v.  Rodd,  6  S.C.R.  Eq.  102. 

Appointment  of  new  Solicitor.] — On  the  decease 
of  defendants'  solicitor,  plaintiff  moved  for  an 
order  to  compel  them  to  appoint  another,  or 
that  process  might  be  served  on  them  personally. 
The  motion  was  ordered  to  stand  over  to  a 
certain  date,  defendants  to  be  served  personally 
with  notice.  On  the  motion  coming  on,  it 
appearing    that    the    defendants    had    in.  the 


meantime  appointed  a  solicitor,  the  Court 
ordered  the  costs  of  the  motion  to  be  costs  in  the 
cause  to  all  parties.  Nicholson  v.  Swan,  7 
S.C.R.  Eq.  24. 

Of  Injunction  against  Executors.]  —  An  in- 
junction against  executors  misapplying  certain 
money  was  granted  without  costs,  the  acting 
executor  hmiA  fide  believing  the  course  which  he 
took  to  be  warranted  by  the  will  and  in  accord- 
ance with  testator's  wishes,  and  most  ad- 
vantageous for  his  family.  M' William,  v.. 
M' William,  9  S.C.R.  Eq.  96. 

Unnecessary  Expenses.] — A  successful  plain- 
tiff, a  cestui  que  trust,  in  a  suit  agamst  his. 
trustees  for  an  account  was  ordered  to  pay  to 
the  defendants  all  their  costs  of  suit  as  between 
solicitor  and  client.  These  costs  included  the 
costs  of  evidence  taken  before  the  hearing  by  th& 
cestui  que  trust  in  support  of  the  allegations  in 
his  bill,  which  had  been  satisfactorily  answered, 
by  the  defendants  or  met  by  their  evidence ; 
the  costs  of  the  defendant's  evidence  in  answer 
thereto,  and  the  cost  of  motions  relating  to  such 
evidence ;  the  Court  holding  that  such  evidence- 
was  superfluous  for  obtaining  the  decree  for  am 
account,  to  which  he  would  have  been  entitled 
on  the  bill  and  admissions  in  the  answer  only. 
Richardson  v.  Allen,  9  S.C.R.  Eq.  50;  10-, 
S.C.R.  Eq.  1. 

A  plaintiff  succeeding  (on  appeal)  in  obtaining 
a  decree  for  an  account  ought  to  pay  all  the 
costs  in  the  Master's  office  to  the  time  of  the 
production  of  a  certain  deed  in  his  possession 
which  he  ought  to  have  produced  at  first. 
Semble,  per  Paucett  J.  Hellyer  v.  Druitt,  10' 
S.C.R.  Eq.  15. 

Both  Parties  Partially  SttccessfuZ.] — Where  in. 
a  suit  by  an  executor  of  a  trustee  of  a  marriage 
settlement  against  the  executors  of  the  settlor, 
the  plaintiff  recovered  less  than  he  claimed,  and. 
the  defendants  were  compelled  to  pay  more  than, 
they  offered,  each  party  having  acted  bond,  fide, 
no  costs  were  given  to  either  side.  The  decree 
contained  no  order  as  to  costs,  the  Court  in- 
timating that  each  party  was  to  look  to  their 
respective  cestui  que  trust.  Knox  v.  M'Donald„ 
10  S.C.R.  Eq.  110. 

Improper  Investment  by  Trustees.] — Where  a 
trustee  sold  shares  in  a  steam  company  to.  the 
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trust,  such  investment  not  being  one  which  a 
■Court  of  Equity  would  sanction,  he  was  ordered 
to  pay  the  costs  of  a  suit  by  the  cmtuis  que,  trus- 
tent,  and  of  the  necessary  defendants  ;  a  second 
trustee,  having  acquiesced  in  the  sale,  was 
•ordered  to  pay  his  own  costs.  Crook  \.  Smart, 
10  S.C.R.  Eq.  124;  affirmed  on  appeal,  11 
S.C.B..  Eq.  121. 

Solicitor  Defending  in  Person — Profit  Costs.l — 
A  defendant  who,  being  a  solicitor,  has  appeared 
•and  defended  in  person,  and  to  whom  costs  have 
been  awarded  against  the  plaintiff,  is  entitled  to 
\  profit  costs,  that  is  to  say,  to  the  same  costs  as 
if  he  had  employed  a  solicitor.  Pennington  v. 
Russell  (No.  2),  4  N.S.W.L.R.  Eq.  41. 

(ii.)  Security  for  Costs. 

Next  Friend.} — A  next  friend  being  security 
for  costs  is  entitled  to  have  an  undertaking  by 
the  parties  that  his  costs  ■nill  be  paid  before 
an  arrangement  for  a  stay  of  proceedings,  to 
which  he  is  not  a  party,  will  be  sanctioned  by 
the  Court.     Barry  v.  Thurlmo,  2  S.C.R.  Eq.  99. 

Insolvency  of  Next  Friend.'] — A  person  cannot 
act  as  the  next  friend  of  a  married  woman 
pending  his  insolvency  without  gi'ving  security 
for  costs,  as  he  is  not  then  sui  juris ;  but  after 
his  certiScate  is  granted  he  may  act  without 
giving  security.  Fraser  v.  Kearney,  11  S.C.R. 
Eq.  35. 

Extension  of  Time.} — It  is  no  ground  for 
extending  the  time  for  entering  an  appeal  that 
the  plaintiff  (appellant)  is  out  of  the  jurisdiction, 
jind  that  as  the  necessary  security  for  the  costs 
of  the  appeal  cannot  be  given  before  com- 
munication ■with  him,  the  time  for  giving  such 
.security  will,  unless  an  extension  be  granted, 
have  run  out  in  the  meantime,  whereby  the 
appeal  will  be  deemed  abandoned.  Mnov.  Dailies, 
4  N.S.W.  L.R.  Eq.  37. 

((iii.)  Appeal  for  Costs— see.  {g  ii.)  Appeal  for  Costs 
Only,  col.  696. 

{g)  Appeal  to  Full  Court. 
(i.)  Practice  generally. 
Signature  of  Two  Cownsei.]— Appeal  dismissed 
because  memorandum  not  signed  by  two  counsel. 
Sempill  v.  Camphell  (No.  1)*  6  S.C.R.  Eq.  1. 


Appeal  Reinstated — Want  of  Prosecution.] — 
An  appeal,  in  the  prosecution  of  which  there  had 
been  negligence,  and  which  had  previously  been 
struck  out  of  the  paper  for  irregularity,  allowed 
to  be  set  down  for  hearing  after  the  irregularity 
had  been  rectified  upon  paying  costs  of  motion 
and  giving  security  for  costs  of  suit.  Rattray  v. 
Blanchard,  6  S.C.R.  Eq.  100. 

(ii.)  Appeal  for  Costs  Only. 

Jurisdiction.] — The  wording  of  sec.  21  of  4 
Vict.  No.  22,  contrary  to  the  English 
practice,  permits  an  appeal  for  costs  only. 
Dight  V.  Gordon,  3  S.C.R.  Eq.  62.  [Note.— The 
wording  of  sec.  70  of  the  Equity  Act  of  1880 
is  substantially  the  same  as  that  of  the  above 
section.] 

On  appeal  by  the  plaintiff  to  the  Full  Court 
from  a  decree,  so  far  as  such  decree  ordered  that 
the  costs  of  the  defendant  should  be  taxed  as 
between  solicitor  and  client,  and  retained  by 
him  out  of  certain  trust  moneys  in  his  hands, 
and  that  upon  such  payment  of  costs  the 
defendant  should  join  in  conveying  the  trust 
property  to  the  plaintiff: — Held  (Hargrave  J. 
dissentiente),  that  an  appeal  solely  on  the  ques- 
tion of  costs  would  lie  here,  though  not  allowed 
by  the  English  practice.  The  decree  was 
varied  by  ordering  that  the  defendant,  who  had 
rendered  the  suit  necessary  by  insisting  on  an 
untenable  claim,  should,  instead  of  receiving 
costs,  be  ordered  to  pay  the  plaintiff's  costs,  and 
to  convey  the  property  forthwith.  Dixon  v. 
WiUiams,  13  S.C.R.  Eq.  7. 

(iii.)  Proceedings  Pending  Appeal. 
Execution,  of  Decree.]  —  The  defendant 
having  refused  to  execute  a  settlement  as 
directed  by  the  decree,  an  application,  made 
during  the  pending  of  an  appeal  against  the 
decree  for  the  Court,  to  fix  a  time  and  place  for 
him  to  do  so,  was  granted.  Hogan  v.  Hogan, 
7  S.C.R.  Eq.  89. 

Inaccuracy  not  Discovered  till  Appeal.]— 
Evidence  was  admitted,  on  appeal,  of  facts 
showing  want  of  registration  of  certain  docu- 
ments, the  plaintiffe  having  up  to  that  time 
relied  upon  the  accuracy  of  the  defendant's 
affidavits  stating  such  registration.  Blackwood  v. 
L.  O.  Bank  of  Australia,  9  S.C.R.  Eq.  101. 
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Eztejmon  of  Time — Appellant  out  of  Juris- 
diction.]—It  is  no  ground  for  extending  the 
time  for  entering  an  appeal  that  the  plaintiff 
(appellant)  is  out  of  the  jurisdiction,  and  that, 
as  the  necessary  secxirity  for  the  costs  of  the 
appeal  cannot  be  given  before  communication 
with  him,  the  time  for  giving  such  security 
will,  unless  an  extension  be  granted,  have  run 
out  in  the  meantime,  whereby  the  appeal  will 
be  deemed  abandoned.  EnoY.  Davies,  4  N.S.W. 
L.E.  Eq.  37. 


(h)  Bill  of  Review. 

Due  Diligence — Lapse  of  Time.] — A  party 
who  applies  for  permission  to  file  a  bill  of 
review^  on  the  ground  of  having  discovered  new 
evidence,  must  show  that  the  matter  so  dis- 
covered has  come  to  the  knowledge  of  himself 
or  his  agents  for  the  first  time  siace  the  period 
at  which  he  could  have  made  use  of  it  in 
the  suit,  and  that  it  could  not  with  reason- 
able diligence  have  been  discovered  sooner; 
and  that  the  evidence  is  of  a  character  that, 
if  it  had  been  brought  forward  in  the  suit, 
it  might  have  altered  the  judgment.  An  appli- 
cation to  review  the  report  of  a  Master  is  open 
to  the  same  objections,  on  the  grounds  of  incon- 
venience and  hardship,  which  can  be  urged 
against  an  application  to  review  a  decree.  5 
Vict.  No.  9,  sec.  13,  which  enacts  that  the 
decree  or  order  of  the  Full  Court,  on  an  appeal 
from  the  Primary  Judge  except  by  an  appeal 
to  the  Privy  Council  "  shall  be  conclusive  and 
final,"  only  means  that  such  order  shall  be  final 
and  conclusive  in  the  same  sense  as  an  order 
of  the  House  of  Lords  affirming  a  decree  in 
Chancery  is  in  England  final  and  conclusive. 
Such  order  does  not  preclude  a  bill  of  review. 
Hashing  v.  Terry,  2  S.C.R.    App.  10. 


(i)  Appeal  to  Privy  Council — See  Pkivy 
Council. 

(h)  Abatement  of  Suit— See  HellyerY.  Druitt 
(No.  1),  7  S.C.R.  Eq.  7,  ante  col.  690. 

(I)  Vesting  Order— See  Trustee. 

(m)  Attachment— See  Contempt  of  Couet. 


B.  Pleading  (In  Equity). 
(a)  Petition. 

Petition  by  Devisee — Trustee  Acts — Bills  for 
Relief.] — ^W.  N.  by  his  will  devised  certain  real 
estate  to  his  three  daughters,  severally.  Certain 
of  the  properties  comprised  in  the  devises  had 
been  granted  or  conveyed  to  his  wife,  who  died 
in  the  lifetime  of  the  testator,  leaving  the  three- 
daughters  her  co-heiresses.  The  daughters, 
elected,  or  agreed  (not  by  deed)  to  take  their 
share  of  the  property  according  to  the  devises 
in  their  father's  will,  without  regard  to  their 
rightsrespectively  as  their  mother's  co-heiresses, 
and  accordingly  entered  on  and  kept  possession 
of  the  properties  so  devised  to  them.  By  the 
limitations  in  the  will,  each  of  the  daughters 
had  a  power  of  appointment  by  will  over  the 
property  devised  to  her.  One  of  the  daughters 
died,  having  first  exercised  this  power  of  ap- 
pointment by  will,  whereof  she  appointed,  as. 
executors,  her  husband  and  son  (an  infant),  who' 
were  out  of  the  jurisdiction,  and  J.  T.  N., 
resident  within  the  jurisdiction.  A  petition  by 
one  of  the  daughters  for  a  conveyance  to  her  of 
the  legal  estate  of  the  property  comprised  in  the 
devise  to  her  was  refused,  as  under  the  compli- 
cated circumstances  of  the  case,  and  having 
regard  to  the  nature  of  the  questions  to  be 
determined,  involving  as  they  did  the  rights  of 
all  parties  interested  in  the  testator's  real  estate 
(one  of  whom  was  an  infant  and  out  of  the  juris- 
diction), the  relief  prayed  should  be  sought  by 
bill.     In  re  Nash's  Trusts,  8  S.C.R.  Eq.  31. 

(b)  Suit. 

Claim  limited  to  Bill.]  —  Plaintiff's  claim 
limited  by  statements  in  his  bUl,  Dean  v. 
Byrnes,  3  S.C.R.  App.  18. 

Amendment  of  Bill.] — Bill  filed  for  recovering, 
out  of  the  estate  of  testatrix,  certain  sums- 
which  plaintiff  had  been  compelled  to  pay,  upon 
a  cash  credit  bond  and  promissory  notes  on 
which  he  had  become  liable  at  her  request,  and 
on  her  assurance  that  he  should  be  involved  in 
no  personal  liability.  After  replication  filed 
and  some  evidence  taken,  a  document  under  the 
hand  of  the  testatrix  was  discovered,  guarantee- 
ing the  plaintiff  against  such  personal  liability. 
The  plaintiff  was  allowed  to  amend  his  bill  by 
inserting  this  document,  upon  payment  of  the 
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costs  of  the  application.  Champneys  v.  Biichan 
(3  Drewry  5)  distinguished.  Stvan  v.  Thac- 
Icaray,  7  S.C.R.  Eq.  1. 

Allegation  in  Statement  of  Claim  not  Denied.'] 
— All  allegation  in  a  statement  of  claim,  which 
by  the  defence  is  not  expressly  and  in  terms 
"denied,"  but  only  "not  admitted,"  is  not  to 
be  deemed  admitted  for  the  purpose  of  the  suit. 
A  plaintifif  may  read  a  passage  from  a  statement 
pf  defence  without  reading  the  whole  of  the 
paragraph  containing  such  passage.  Bourke  v. 
Wright,  4  N.S.W.  L.R.  Eq.  9. 

Answer.] — Defendant's  answer  not  open  to  ex- 

•  ception  for  blending  explanatory  matter  with 
■  admissions,  so  that  both  may  be  read  together. 

Notice  must  be  directly  denied.  Weniioorth  v. 
Gurner,  1  S.C.R.  Eq.  43.  [Note.— But  see 
Equity  Act  of  1880,  sec.  24.] 

Negative  Pleas.] — In  negative  pleas  to  which 
.  an  answer  is  required  the  rule  is  that  the  defen- 
dant must  answer  all  the  circumstances  which 
lead  up  to  the  equity  alleged  in  the  bill  and 

•  denied  in  the  plea,  but  must  not  deny  the 
equity  itself.  Rattray  v.  Blandiard  (No.  2), 
3  S.C.R.  Eq.  81. 

Omission  to  File  Defence — Admission  of  Facts.] 
— A  defendant  who,  though  he  has  filed  a  me- 
morandum under  sec.  20  of  the  Equity  Act  of 
1880  disputing  the  plaintiff's  claim,  omits  to  file 
.  a  statement  of  defence,  must  be  treated  as  ad- 
mitting the  facts  stated  in  the  statement  of 
claim,  and  cannot  give  evidence  to  contradict 
them.     Bundle  v.  Short,  4  N.S.W.  L.R.  Eq.  47. 

Demm-rer — Costs.]-— No  costs  given  where, 
of  several  grounds  of  demurrer,  some  are 
.allowed  and  some  are  disallowed.  Tooth  v, 
Macleay,  2  S.C.R.  Eq.  17. 

Multifariousness.]— In  allowing  or  disallowing 
.  a  demurrer  for  multifariousness  the  circum- 
stances of  each  case  must  be  looked  to.  Rattray 
v.  Blanchard  (No.  1),  3  S.C.R.  Eq.  32. 

And  see  (c)  Evidence,  supra  col.  689, 
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.Statutes].— 36  Vict. No.  28. 

36  Vict.  (Private). 


PRINCIPAL  AND  AGENT. 

I.  Rights  and  Liabilities  op  Pbinctpals  and 
Third  Parties. 

(a)  Liability  of  Principal  on  Contracts  by 
Agtnt. 

(6)  Liability   of  Principal  for   Tort    of 
Agent. 

II.  Rights  and  Liabilities  op  Agents  and 
Third  Parties. 

III.  Rights  and   Liabilities    op   Principal 

and  Agent. 

(a)  Liability  of  Agent. 

(b)  Duties  of  Broker. 

(c)  Lien  of  Agent, 
{d)  Commission. 

IV.  Attorney   and    Client  —  See  Attorney 

AND  Solicitor. 

Statute.] — 30  Vict.  No.  13  {Advances  to 
Agents. ) 

I.  Rights  and  Liabilities  op  Principal  and 
Third  Parties. 

(a)  Liability  of  Principal  on  Contracts  by  Agent. 

Ratification — Waiver.] — Bill  for  specific  per- 
formance of  an  agreement  to  sell  a  station, 
which  agreement  contained  a  clause  that  the 
cattle  should  be  mustered,  and  that  payment 
should  be  calculated  on  the  number  appearing 
by  such  muster.  The  agent  of  the  purchaser, 
without  the  sanction  of  his  principal,  agreed 
with  the  agent  of  the  vendor  to  waive  the 
muster  and  take  the- cattle  at  an  agreed  number. 
The  purchaser  repudiated  this  arrangement  as 
soon  as  possible,  and  by  this  bill  claimed  that 
the  original  agreement  should  be  performed  : — 
Held,  that  the  purchaser  had  a  right  to  insist  on 
the  cattle  being  numbered,  as  the  arrangement 
between  the  agents  was  not  within  the  scope  of 
their  agency,  and  did  not  bind  a  principal  who 
dissented  and  had  refused  to  ratify.  Turner  v. 
Wright,  2  S.C.R.  Eq.  9. 

Proof  of  General  Agency.]—  Semhle,  that  a 
general  agency  by  an  insurer  to  effect  insur- 
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anoes  cannot  be  presumed  from  the  employment 
of  an  insurance  broker  on  several  occasions. 
Millar  v.  Roddam,  8  S.C.R.  319. 

Agmt  Exceeding  Authority. 1—1\\&  Court  will 
not  enforce  specific  performance  of  a  contract 
■when  signed  by  an  agent  who  has  exceeded  his 
authority,  and  where  the  terms  of  the  contract 
itself  are  ambiguous  and  in  part  defective.  A. 
entered  into  a  contract  with  B. ,  the  agent  of  C. , 
for  the  purchase  of  land  belonging  to  C.  A. 
and  C.  agreed  as  to  terms  but  the  contract  was 
signed  by  A.  and  B.  in  the  absence  of  C. ,  who  it 
appeared  had  not  authorized  B.  to  sign  it.  No 
copy  of  the  contract  was  given  to  C,  and  it  did 
not  embody  all  the  terms  agreed  on  : — Held,  B. 
was  not  C.'s  agent  to  sign,  but  only  to  find  a 
purchaser.  Specific  performance  refused. 
0'Brie.n  v.  Ooodsell,  1  S.C.R.  N.S.  Eq.  6. 

Discretion ofAgent.l — W.,  plaintififs manager, 
called  upon  defendant  to  solicit  an  order  for 
theatre  chairs  to  be  procured  from  America  for 
the  defendant's  theatre.  The  defendant  signed 
a  written  indent  authorising  the  plaintiff  to 
procure  200  theatre  chairs,  at  the  same  time  tell- 
ing W.  that  he  was  placing  confidence  in  him  to 
get  him  the  handsomest  things  in  chairs  that  he 
could  get,  and  that  he  wished  him  personally  to 
approve  of  them.  The  terms  of  the  indent 
were  :  "  Two  hundred  theatre  chairs  of  the 
most  approved  make,  of  iron,  upholstered  with 
imitation  leather — colours  to  be  left  to  the 
joint  judgment  of  W.,  and  two  other  persons, 
similar  to  pattern  herewith,  but  with  any 
approved  improvements."  No  prices  were 
fixed.  Chairs  were  ordered  by  W.  and  the 
others  and  sent  to  Sydney.  The  defendant 
refused  to  take  delivery  or  to  pay  the  price : 
— Held,  that  by  the  verbal  agreement  with  W., 
the  defendant  had  constituted  him  his  agent  to 
select  the  chairs,  and  could  not  refuse  to  pay  for 
them  if  they  were  substantially  of  the  descrip- 
tion he  ordered.  Held,  also  (per  Faucett  J. 
and  Windeyer  J. ;  Manning  J.  dissentiente)  that 
by  "approved  improvements"  were  meant,  not 
improvements  approved  by  W.,  but  generally 
approved  in  the  trade.  Want  v.  Bennett,  2 
S.C.R.N.S.  186. 

Evidence  of  Authority. '[—K  letter  'accepting 
an   offer    of    some   land   unconditionally  was 


written  and  sent  to  the  plaintiffs  agent  by  the 
instructions  of  the  defendant.  At  the  trial  the 
defendanjb  swore  that  she  only  authorised  the 
writer  to  accept  the  offer  conditionally.  No 
objection  was  taken  to  the  admissibility  of  the 
evidence :  —  Held,  that  no  objection  could 
afterwards  be  taken  to  the  ruling  of  the 
judge,  who  left  the  question  of  authority  to 
the  jury.  Newcomen  v.  Corrigan,  1  N.S.W. 
L.R.  358. 

Ratification — Reasonableness  of  Terms  of  Con- 
tract.1 — Action  for  breach  of  contract  to  deliver 
bullocks.  The  evidence  was  that  on  1st  June 
defendant  telegraphed  to  Brown  and  Garnsey, 
stock  and  station  agents,  that  he  had  200  bul- 
locks for  sale  at  £4,  average  700  lbs.  fully.  On 
5th  July,  B.  and  6.  asked  whether  they  could 
offer  eight  days  for  inspection.  On  7th,  D, 
went  on  behalf  of  plaintiff  to  inspect.  On  12th, 
defendant  wired  B.  and  G.  that  they  could  offer 
his  cattle  at  £4,  clear  of  commission.  On  12th, 
B.  and  G.  signed  on  behalf  of  defendant  a  con- 
tract of  sale  to  the  plaintiff  of  the  cattle  at  £4, 
to  be  delivered  on  the  defendant's  station  in  two 
drafts  on  26th  July  and  11th  August,  to  average 
700  lbs.  And  they  further  agreed  that  plaintiff 
should  have  the  first  draft,  and  no  other  bullocks 
to  be  removed  until  his  200  head  were  taken  off. 
On  13th  July,  and  before  defendant  or  D.  knew 
of  the  contract  of  the  12th,  defendant  in  a  con- 
versation with  D.  made  use  of  expressions 
which  might  mean  that  he  would  consent  to 
give  the  plaintiff  the  first  pick,  and  \^■ould  keep 
the  cattle  on  the  camp  until  the  plaintiff  had 
taken  his  200  head.  Defendant  afterwards 
refused  to  deliver  the  cattle,  alleging  that  he 
had  none  up  to  the  weight.  On  this  evidence 
being  given  for  the  plaintiff,  the  judge  at  the 
trial  nonsuited  him,  on  the  ground  that  B.  and 
G.  had  no  authority  from  the  defendant  to  enter 
into  the  contract  of  12th  July: — Held,  on  motion 
,for  a  new  trial,  that  the  nonsuit  was  right.  The 
defendant's  expression  of  willingness,  made  in 
the  conversation  with  D.  on  13th  July,  to  carry 
out  the  conditions  of  the  contract  of  12th  July, 
was  no  evidence  to  go  to  the  jury,  either  of  a 
ratification  by  the  defendant  of  the  acts  of  his 
agents,  B.  and  G.,  or  of  the  reasonableness  of 
the  terms  of  the  contract  entered  into  by  them 
on  his  behalf.  I'uck  v.  B7'oton,  3  N.S.W.  L.R. 
339. 
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Ante-nuplial  Contract  to  Settle — Authority  of 
Solicitor  to  hind  his  Principal.] — Hogan  v. 
Hogan,  8  S.C.R.  Eq.  96;  ante  col.  108. 


(J)  Liability  of  Principal  f 01-  Tort  of  Agent. 

Liability  of  Principal  Acting  Gi-atuitounly.] — 
In  an  action  by  the  owner  of  land  adjoining  a 
public  road,  for  damage  done  to  that  land  by  stn 
overflow  caused  by  the  unskilful  cutting  of  a 
drain  in  the  road,  it  appeared  that  the  defend- 
ants employed  a  person  to  cut  the  drain, 
directing  him  to  make  a  sufficient  drain  so  as  to 
carry  off  the  water,  and  paid  him  a  stipulated 
price  per  yard  ;  and  he  employed  and  paid  men 
irader  him  who  did  the  work.  The  person  thus 
employed  by  the  defendants  in  the  wrong  exer- 
cise of  his  judgment  stopped  short  of  the  due 
level,  and  so  caused  the  overflow  : — Held,  that 
the  defendants  were  responsible  for  the  injury, 
although  they  were  acting  gratuitously  on  behalf 
of  the  public  or  Government,  and  expending 
within  their  district  money  voted  for  this  work, 
and  although  the  work  in  question  so  under- 
taken for  the  public  benefit  was  paid  for  out  of 
this  money.     Halter  v.  Moore,  3  S.C.R.  65. 

Authority  of  Sank  Manager  to  Prosecute — 
Malicious  Prosecution.']  —  In  an  action  for 
malicious  prosecution  against  an  incorporated 
banking  company,  the  jury  found  that  the 
same  had  been  authorised  on  behalf  of  the 
bank  by  W.,  the  acting  manager,  and  were 
directed  by  the  judge  that  it  was  to  be  inferred 
from  W.'s  position  as  manager  that  he  had 
sufficient  power  under  the  ciroumstainces  for 
directing  a  prosecution.  A  rule  nisi  to  enter  a 
nonsuit  or  for  a  new  trial  was  discharged  : — 
Held,  on  appeal  to  the  Privy  Council,  reversing 
the  decision  of  the  Supreme  Court  (Hargrave 
and  Manning  JJ.,  Martin  C.J.  dissentiente), 
that,  assuming  the  prosecution  to  have  been 
authorised  by  W.,  the  direction  to  the  jury 
to  the  effect  that  it  was  to  be  inferred  from 
W.'s  position  that  he  had  authority  to  direct 
the  prosecution  was  on  the  evidence  incorrect. 
The  arrest  and  still  less  the  prosecution  of 
offenders  is  not  within  the  ordinary  routine  of 
banking  business,  therefore  not  within  the 
ordinary  scope  of  a  bank  manager's  authority. 
Evidence  accordingly  is  required  to  show  that 
such  arrest  or  prosecution  is  within  the  scope 


of  the  duties  and  class  of  acts  such  manager  is 
authorised  to  perform.  That  authority  may  be 
general,  or  it  may  be  special,  and  derived  from 
the  exigency  of  the  particular  occasion  on 
which  it  is  exercised.  In  the  former  case  it  is 
enough  to  show  commonly  that  the  agent  was 
acting  in  what  he  did  on  behalf  of  the  principal ; 
but  in  the  latter  case  evidence  must  be  given  of 
a  state  of  facts  which  shows  that  such  exigency 
is  present,  or  from  which  it  might  reasonably 
be  supposed  to  be  present.  Although  costs 
may  not  be  added  to  the  amount  recovered  iu 
estimating  the  appealable  sum,  yet  interest  on 
a  verdict  until  the  time  of  entering  up  the 
judgment  appealed  from  and  included  in  such 
judgment  is  to  be  considered  in  estimating  such 
appealable  sum.  Rule  made  absolute  for  a  new 
trial.  Owston  v.  Banh  of  New  South  Wales, 
L.R.  4  App.  Cases  270.  For  report  of  case 
below,  see  Knox  36. 

Arrest  by  Special  Constable  Appointed  by  De- 
fendants.]— C.  was  a  special  constable  appointed 
by  defendants  (who  were  wharfingers  and  ship- 
owners), under  sec.  12  of  the  Police  Act  (19 
Vict.  No.  24),  for  the  protection  of  their  pro- 
perty and  the  keeping  of  order  on  their  wharf  ; 
he  was  paid  by  the  defendants.  C.  arrested 
the  plaintiff  and  took  him  in  custody  on  a  false 
charge  of  having  stolen  goods  from  off  the  de- 
fendants' wharf.  In  an  action  by  plaintiff 
against  the  defendants  for  the  false  imprison- 
ment : — Held,  that  the  defendants  were  liable 
for  the  acts  of  the  special  constable.  BrocJc- 
stayne  v.  Smith,  3  N.S.W.  L.R.  275. 

Liability  of  Landlord  for  Acts  of  Bailiff.] — 
Plaintiff's  mother,  Mrs.  P.,  leased  a  brickyard 
at  C.  from  defendants.  She  resided  some  five 
miles  from  the  brickyard.  Plaintiff  resided 
with  his  wife  at  C,  near  the  brickyard,  in  a 
house  which  he  rented  from  N.  The  rent  of 
the  brickyard  being  in  arrear,  defendants  issued 
a  distress  warrant  signed  by  them,  authorising 
L.  to  distrain  "  on  the  goods  and  chattels  in 
the  dwelling-house  and  premises  of  Mrs.  P., 
situate  at  C."  Defendants  handed  over  the 
warrant  to  V.,  an  estate  agent,  for  execution, 
with  written  instructions  of  a  vague  character 
as  to  where  the  levy  was  to  be  made.  V.  ap- 
pointed L.,  a  bailiff,  to  execute  the  warrant, 
and  gave  him  the  warrant  and  instructions. 
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L.,  by  mistake,  levied  on  goods  and  chat- 
tels in  the  plaintiffs  house  at  C.  .  The 
plaintiff  brought  an  action  of  trespass  to  his 
dwelling-house  and  recovered  a  verdict.  On 
motion  for  a  rule  for  a  new  trial  on  the  ground 
that  the  defendants  were  not  liable  for  the  act 
of  the  bailiff,  L. : — Held,  that  the  warrant  hav- 
ing been  signed  by  the  defendants,  and  the  in- 
structions given  by  them  being  vague,  the  jury 
was  justified  in  concluding  that  the  mistake 
arose  by  the  fault  of  the  defendants,  and  the 
rule  was  refused.  Fox  v.  Macgregor,  3  N.S.W. 
L.R.  281. 

Wrongful  Impounding.'] — Defendant  sent  his 
servant  C.  with  some  cattle  to  his  station,  and 
told  him  to  impound  any  strange  cattle  he  found 
there.  C.  impounded  the  plaintiffs'  cattle.  Ver- 
dict for  the  plaintiffs: — Held,  that  as  C.  had  not 
acted  wilfully,  but  had,  by  mistake,  in  carrying 
out  the  orders  given  him  by  the  defendant, 
taken  the  cattle  when  not  trespassing,  the  de- 
fendant was  liable  for  his  acts.  Jones  v. 
Barton,  4'N.S.W.  L.R.  271. 


II.  Rights  and  Liabilities  or  Agents  and 
Third  Parties. 

Personal  Liahility  of  Agent  for  the  Oovern- 
ment.] — When  a  contract  is  made  with  agent 
for  the  Government,  the  presumption  is  that 
the  officer  is  not  personally  liable.  Rossiter  v. 
Dawson,  1  S.C.R.  55. 

Sale  by  Broker  as  Principal — Right  to  Swe.] — 
B.,  through  his  brokers,  sold  shares  to  G.,  G. 
being  himself  a  broker,  and  acting  for  a  prin- 
cipal, though  at  the  time  of  the  contract  no 
principal  was  disclosed.  In  the  sold  note,  G. 
was  named  as  purchaser: — Held,  that  G.,  in  his 
own  name,  could  maintain  an  action  against  B. 
far  the  non-transfer  of  the  shares.  Garrett  v. 
Bird,  11  S.C.R.  97. 

For  Mistake.] — Defendant,  as  agent  of  B. 
and  K.,  who  held  a  number  of  blocks  of  land  in 
South  Australia  under  lease  from  the  Crown, 
instructed  the  plaintiffs  to  telegraph  to  their 
manager  at  Palmerston  to  pay  £50  for  B.  and 
K.  for  rents  before  the  1st  January.  A  tele- 
gram was  accordingly  sent  to  that  effect.  The 
next  day  the  following  telegram,  dictated  by 


the  defendant,  but  signed  by  the  plaintiffs' 
manager  in  Sydney,  was  sent  to  the  manager  at 
Palmerston: — "  B.  and  K.'s  rent  to  be  paid  on 
blocks  727  to  746,  on  parallel  19."  B.  and  K. 
intended  to  forfeit  their  other  blocks,  but  this 
was  not  made  known  to  the  plaintiffs.  The 
manager  at  Pahnerstou  paid  rent  not  only  on 
blocks  727  to  746,  but  on  the  other  blocks  held 
by  B.  and  K. : — Held  (affirming  the  decision  of 
the  District  Court  Judge),  that  the  defendant 
was  liable  to  repay  the  plaintiffs  the  money  so 
paid.  E.  S.  tfc  A.  C.  Bank  v.  Barker,  1  N.S.W. 
L.R.  192. 

Criminal  Liability  of  Agents  for  Fravd  under 
30  Vict.  No.  13.]— i?.  V.  JEckhouse,  S.M.H.  4th 
March  1876.    See  Criminal  Law,  col.  162. 


III.    Mutual    Rights   and    Liabilities    op 
Principal  and  Agent. 

(o)  Liability  oj  Agent. 

Vis  Major.] — Declaration  on  common  counts. 
Plea,  that  the  moneys  sued  for  were  a  debt 
alleged  to  be  due  in  respect  of  a  certain  sum  of 
£800,  placed  by  the  plaintiffs  in  the  hands  of 
the  defendant  as  agent  for  the  plaintiffs  to  pur- 
chase gold  on  behalf  of  the  plaintiffs,  and  for  no 
other  purpose  and  without  reward  to  be  paid  to 
the  defendant  for  or  in  respect  of  such  agency. 
Averment,  that  the  £800  was  duly  spent  in  the 
purchase  of  the  gold,  and  that  after  such  pur- 
chase, and  before  the  time  of  the  delivery  of  the 
same,  the  defendant  H.,  then  having  the  said 
gold  in  his  possession,  was  attacked  by  robbers, 
and  robbed  of  the  gold  : — Held,  a  good  plea. 
Oriental  Bank  v.  Hewitt,  1  S.C.R.  220. 

Implied  Agency.]— The  plaintiff  and  the 
defendant  were  tenants  in  common  of  some  land, 
about  sixteen  acres  ;  the  former  being  entitled 
to  one,  and  the  latter  to  two  undivided  thirds, 
and  this  land  was  let  to  B.  A  partition  took 
place,  and  afterwards,  there  being  no  change  in 
the  occupation,  but  all  the  parties  knowing 
there  had  been  a  change  in  the  ownership,  and 
that  the  plaintiff  had  seven  acres  and  the  defen- 
dant nine  acres  exclusively  under  the  partition, 
the  defendant  continued  to  receive  the  rent  of 
the  whole  : — Held,  that  as  there  was  nothing  to 
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show  that  the  defendant  had  acted  as  the 
plaintifi's  agent,  the  plaintiff  could  not  re- 
cover from  the  defendant  one-third  of  the 
rents  thus  received  in  an  action  for  money 
had  and  received.  Peacock  v.  Hanson,  3 
S.C.R.  191. 

Auctioneer  Appointing  Third  Person  to  Bid.'[ 
— An  auctioneer  cannot  appoint  an  agent  to  bid 
for  an  intending  purchaser.  The  defendants 
were  auctioneers  and  also  mortgagees  of  the 
plaintiffs  station.  On  a  sale  the  defendants 
nominated  an  agent  to  bid  for  one  of  their  con- 
stituents who  became  the  purchaser  : — Held, 
that  such  purchase  was  void  as  against  the 
plaintiffs.  If  an  auctioneer  might  effectually 
appoint  a,  third  person  to  bid,  the  chances  of 
collusion  and  fraud  would  be  increased,  the 
purchase  being  really  for  the  person  appointing 
though  ostensibly  for  «,  stranger.  The  two 
positions.moreover.are  antagonistic  in  character. 
Brooks  V.  Richardson,  5  S.C.R.  Eq.  3. 

Factor — Advances— RevocaMon  of  Authority 
to  Sell.] — Mere  advances  made  by  a  factor, 
whether  at  the  time  of  his  employment  or  sub- 
sequently, cannot  have  the  effect  of  altering  the 
revocable  nature  of  an  authority  to  sell  unless  the 
advances  are  accompanied  by  an  agreement  that 
the  authority  shall  not  be  revocable.  Whether 
such  an  agreement  has  been  made  or  may  be 
properly  inferred  is  a  question  upon  the  evidence 
for  the  jury.  So  held  in  an  action  for  damages 
for  an  alleged  improper  sale  by  the  defendants 
of  certain  sugars  placed  in  their  hands  by  the 
plaintiff.  The  judge  directed  the  jury  that  by 
the  mere  relationship  of  principal  and  factor, 
the  factor  did  not,  by  making  advances,  acquire 
any  right,  in  derogation  of  the  rights  of  his 
principal,  to  give  directions  as  to  the  time  and 
manner  of  sale  ;  and  that  any  such  right  on  the 
part  of  the  factor  must  be  made  out  by  an 
agreement  which  might  be  inferred  from  the 
evidence  or  might  be  implied  by  the  proof  of 
usage  : — Held,  that  there  was  no  misdirection. 
De  Comas  v.  Prost,  3  Moo,  P.O.  N.S.  158. 

Revocation.] — An  authority  to  settle  an  action 
coupled  with  an  interest  cannot  be  revoked 
except  by  consent.  Dwyerv.  Herman,  2T>(.8.'W: 
L.R.  280.     See  Attorney,  ante  col.  28. 
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(J)  Duties  of  Broker. 
Purchase    of  Shares  from    Defendant— No 
Tender  of  Transfer.]-Thepla,mtiS,  a  broker,  in 
pursuance  of  instructions  given  him    by  the 
defendant,  contracted  to  purchase  shares  for  the 
defendant,  subject  to  the  rules  of  the  Stock 
Exchange.   The  defendant  having  made  default, 
the  plaintiff  thereupon,  and  under  the  compul- 
sion of  these  rules,  paid  the  price  of  the  shares, 
and  also  certain  calls,  and  caused  the  shares  to 
be  transferred  into  the  name  of  S.,  his  clerk. 
There  had  been  no  tender  of  a  transfer  from  S. 
to  the  defendant.     In  an  action  by  the  broker 
for  money  paid  for  the  defendant's  use,  in  which 
he  claimed  the  price  of  the  shares  and  the 
amount  of  the  calls:— Held  (Stephen  C.J.  dissen- 
tiente),  that  the  plaintiff  was  entitled  to  recover. 
Per  Hargrave  J.,  that  the  case  was  governed  by 
the  law  of  principal  and  agent,  and  that  the 
plaintiff,  having  fulfilled  his  duty  as  the  agent 
of  the  defendant,  was  not  bound  to  make  to 
him  any  tender    of  the   goods    bought.     Per 
Pauoett  J.,  that  it  was  not  necessary  to  tender  a 
transfer  of  the  shares  from  S.,  in  order  to  entitle 
the  plaintiff  to  recover  under  the  count  for 
money  paid.     The  right  to  bring  the  action 
accrued  to  the  plaintiff  on  default  being  made 
by  the  defendant.   Contra,  per  Stephen  C.J., 
that  the  transfer  to  S.,  without  any  offer  or 
readiness  on  S.'s  part  to  re-convey  to  the  defen- 
dant, was  a  fatal  objection  to  the  plaintiffs  right 
to  recover.     Pawk.  v.  Read  (No.  1),  8  S.C.R. 
191. 

Usages  of  the  Stock  Exchange.] — The  plaintiff, 
a  broker  practising  on  the  London  Stock  Ex- 
change, purchased  for  the  defendant,  at  his 
request,  certain  shares  in  a  company  then  in 
course  of  formation  and  before  the  allotment  of 
the  shares.  The  committee  of  the  Stock  Ex- 
change having  recently  passed  a  resolution  to 
take  no  cognizance  of  such  dealings,  the  follow- 
ing declaration  was  inserted  in  the  body  of  the 
contract  notes,  all  three  of  which  were  on  the 
usual  printed  forms: — "For  the  first  settling 
day  appointed  by  the  committee  of  the  London 
Stock  Exchange,  irrespective  of  the  recent  rule 
with  regard  to  dealings  prior  to  allotment."  In 
two  of  the  notes  the  usual  memorandum  in  the 
margin,  "  All  bargains  subject  to  the  rules  and 
regulations  of  the  London  Stock  Exchange," 
was  erased;  in  the  other  it  was  retained.     The 
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defendant  having  made  default,  the  plaintiff 
thereupon,  and  under  the  Rules  of  the  Stock 
Exchange,  paid  the  price  of  the  shares  and  cer- 
tain calls  on  them.  The  jury  found  that  it  did 
not  appear  whether  the  plaintiff  was  a  "  mem- 
ber" of  the  Stock  Exchange  or  not,  but  that  the 
evidence  satisfied  them  that  there  was  an  obli- 
gation on  the  plaintiff  to  pay  the  claims  arising 
on  the  contract: — Held,  that  the  plaintiff  was 
entitled  to  recover  the  amounts  so  paid  by  him: — 
Held,  also,  that  the  contract  was  not  effected  by 
the  erasure  in  two  of  the  notes,  as  they  still  im- 
plied what  was  expressed  in  the  other : — Held, 
further,  that  the  declaration  inserted  in  the 
body  of  the  notes  exempted  the  contracts  from 
the  operation  of  the  rule  recently  passed  as  to 
dealings  before  allotment,  but  left  them  in  other 
respects  subject  to  the  ordinary  Rules  of  the 
Stock  Exchange  and  the  general  usage  of 
brokers  thereon.  Pawle  v.  Read  (No.  2),  9 
S.C.R.  103. 

Although  the  mere  employment  of  an  agent 
to  buy  shares  would  not  of  itself  authorise  the 
agent  to  pay  for  them;  yet,  U  a  broker  on  the 
Stock  Exchange  purchased  shares,  and  the  Rules 
of  the  Stock  Exchange  obliged  him  to  pay  for 
them  on  the  default  of  his  principal,  an  authority 
to  pay  would  be  implied.     lb. 

A  broker,  although  not  a  member  of  the  Stock 
Exchange,  may  be  bound  by  its  rules  in  a  con- 
tract for  the  purchase  of  shares.     lb. 


(c)  Lien  of  Agent. 

Notice  to  Purchaser.'\ — A  purchaser  from  an 
agent  who  has  sold  goods  without  disclosing  the 
fact  of  his  agency  is  justified  in  paying  their 
price  to  the  principal  who  has  intervened  and 
demanded  the  same;  provided  the  agent  has 
not  given  to  the  purchaser  notice  of  any  lien  or 
charge  on  the  purchase-money  arising  directly 
in  respect  of  the  said  sale.  In  an  action  for  the 
price  of  timber,  brought  by  an  agent  who  did 
not,  until  the  principal  intervened  and  demanded 
from  the  purchaser  the  price,  disclose  the  fact 
of  his  agency,  the  jury,  in  answer  to  one  of  a 
series  of  questions  put  to  them  by  the  judge, 
found  that,  although  the  plaintiff  had  not  in- 
formed the  defendant  of  any  lien  or  charge 
whatever  upon  the  price  of  the  timber,  yet 
there  was  in  fact  such  a  lien  or  charge  due  for 
extra  labour : — Held,  that  a  claim  of  thajt  kind. 


not  being  directly  in  respect  of  the  said  sale, 
would  not  in  law  constitute  a  lien  or  charge 
upon  the  timber,  or  upon  its  price  in  the 
purchaser's  hands.  Mossman  v.  The  Austra- 
lasian Steam  Navigation  Company,  12  S.C.R. 
62. 

Insolvency.} — A  verbal  agreement  was  entered 
into  between  D.,  a  broker  and  commission  agent 
at  Sydney,  and  S.,  who  speculated  in  sugars,  in 
consequence  of  which  two  sums  were  advanced 
by  D.  to  S.  at  different  periods,  the  first  for 
£3000,  and  the  second  for  £7999  15s.  3d.,  S. 
undertaking  to  place  in  the  hands  of  D.  for  sale 
certain  sugars  to  be  imported  from  Mauritius 
and  Batavia,  D.  taking  the  profits  of  the  com- 
mission arising  from  the  sale,  and  repaying  his 
advances  with  interest  out  of  the  proceeds  of 
sale.  Of  the  moneys  thus  borrowed,  the  sum  of 
£3000,  with  other  moneys,  was  remitted  by  S. 
to  H.  &  Co.,  his  agents  at  Batavia,  for  the  pur- 
chase of  sugars.  From  the  state  of  the  market 
H.  &  Co.  could  not  then  purchase  any  sugars  on 
S.  's  account,  who,  in  the  interim,  became  insol- 
vent, and  executed  a  deed  assigning  his  property 
to  trustees  for  the  benefit  of  his  creditors.  After 
S.'s  insolvency  H.  &,.  Co.  purchased  Mauritius 
sugars  with  the  money  sent  by  S.,  to  whom  the 
same  was  consigned  and  sold  by  the  trustees. 
The  exact  time  when  H.  &  Co.  heard  of  S.'s 
insolvency  did  not  appear,  but  they  afterwards 
purchased  Batavian  sugars,  and,  having  heard 
of  S.  's  insolvency,  consigned  the  sugars  to  S.  as 
agent  of  the  trustees.  S.  had  deposited  with 
D.  promissory  notes  and  acceptances  of  I.  and 
J.  &  Co.,  by  way  of  security  for  i).'s  advances 
to  him.  J,  &  Co.  were  interested  in  the  adven- 
ture of  S.  After  S.'s  insolvency  J.  &  Co.  also 
became  insolvent,  and  D.  received  from  their 
estate  the  sum  of  £6083  12s.,  on  account  of 
their  bUls,  and  applied  £3000  to  the  payments 
of  the  first  advance,  and  the  balance  towards 
the  other  sum  of  £7999  15s.  3d.  D.  claimed  a 
lien  on  the  sugars  in  respect  of  the  remaining 
part  of  the  sum  of  £7999  15s.  3d.:— Held  (by 
the  Privy  Council,  affirming  the  decree  of  the 
Court  below)  First,  that  it  was  no  part  of 
the  agreement  that  S.  should  invest  the  moneys 
lent  him  by  D.  in  any  particular  way,  and 
having  assigned  his  property  to  trustees  for  the 
benefit  of  his  creditors  before  thepnrchaseby  H.  & 
Co.,  the  sugars  were  consigned  for  the  benefit  of 
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the  trustees,  andthatD.  had  no  lien  on  the  sugars. 
Secondly,  that  S.'s  trustees  allowing  H.  &  Co. 
to  purchase  Batavian  sugars  on  their  account 
did  not  affect  the  trustees  with  any  equity  in 
favour  of  D.  under  his  agreement  with  S.  A 
bill  was  filed  by  D.  praying  a  declaration  that 
he  had  a  lien  on  the  sugars  consigned  from 
Batavia,  but  the  bill  did  not  mention  the 
Mauritius  sugars: — Held,  that  as  D.  had  so 
framed  his  bUl  he  was  precluded  from  after- 
wards insisting  on  any  new  claim  by  way  of 
lien  on  the  Mauritius  sugars.  Dean  v.  Byrnes, 
3  S.C.R.  App.  18;  3  Moo.  P.C.  N.S.  92. 


(d)  Commission. 
Authority  to  Sell — Subsequent  Agreement — 
No  Jievocati.on.]—The  plaintiffs,  auctioneers, 
received  written  authority  from  the  defendant 
to  sell  a  certain  cottage  belonging  to  him,  such 
authority  to  be  in  force  until  31st  December, 
1881.      On    25th  October,    1881,   the  plaintiff 

,  advanced  £100  to  the  defendant  on  a  verbal 
agreement  that  defendant  should  assign  his 
interest  in  the  property  and  give  his  promissory 
note  for  £100  to  secure  the  advance,  and  that 
the  plaintiffs  should  have  the  sole  right  to  sell 
the  property  during  the  currency  of  the  said 
note.  The  plaintiffs  issued  cards  to  view,  and 
put  posters  on  the  ground.  The  note  was 
twice  renewed,  and  during  the  currency  of  the 
second  renewed  note,  and  before  the  authority 
to  sell  was  revoked,  Mrs.  B.,  seeing  a  poster 
which  was  put  on  the  cottage  by  the  plaintiffs, 
stating  that  the  property  was  for  sale,  and 
directing  persons  to  apply  to  W.  and  W.  (the 
plaintiffs),  inquired  where  she  could  find  W.  and 
W.  She  afterwards  met  the  defendant  and 
bought  the  property.  The  plaintiffs  brought 
this  otion  in  the  District  Court.  The  first 
count  was  for  breach  of  contract ;  there  was 
also  the  common  coimt  for  commission. 
The  defendsint  pleaded  non  assumpsit,  the 
Statute  of  Frauds,  and  never  indebted.  The 
judge  nonsuited  the  plaintiffs  on  the  ground 
that  the  agreement  ought  to  have  been  in 
writing  : — Held,  that  the  nonsuit  was  erroneous . 
Whether  the  judge  was  right  or  not  in  the  view 
he  took,  it  appeared  by  the  evidence  that 
antecedent  to  the  verbal  agreement  the  pro- 
perty had  been  placed  in  ihe  plaintiffs'  hands 

for  sale ;    and  the  sale  having    taken    place 


through  their  means,  and  before  the  authority 
was  revoked,  the  plaintiffs  were  entitled  to 
their  commission.  WatUn  v.  Crisford,  4  N.  S.  W. 
L.E..  132. 


IV.  Attoenby  and  Client— See  Attokney  aki> 

SOLICITOB. 
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Discharge—Promissory  Notes.}— A.TgvachsseAa. 
station,  and  B. ,  a  station  agent,  advanced  the  pur- 
chase-money, and  took  a  mortgage  of  the  station 
to  secure  the  purchase-money  and  further  ad- 
vances, and  the  bond  of  C.  for  the  amount  of  the 
purchase-money,  not  mentioning  the  further  ad- 
vances.    Subsequently,  the  debt  increased,  and 
B.  transferred  the  mortgage  and  bond  debt  to- 
D.     A  new  mortgage  by  A.  and  bond  by  C,  in 
similar  terms  to  the  previous  mortgage  and  bond, 
were  executed  to  him ;  the  bond  being  condi- 
tioned to  be  void  on  payment  by  C.  of  £9958, 
part  of  the  principal  sum.     Further  advances, 
were  made  to  A.,  and  promissory  notes  for  the 
amount  found  due  on  the  periodic  settlement, 
of  accounts  were  given  by  A.  to  D.  and  dis- 
counted by  him  ;  but  C.  had  no  notice  of  these 
transactions.     The  stations  were  ultimately  sold 
by  D.,  and  the  proceeds  appropriated  by  him  in 
liquidation  of  the  late  advances,  and  C.  was. 
called  on  to  make  good  the  deficiency: — Held 
(Milford  J.  dissentiente),  that  C.  the  surety  was. 
discharged  by  the   taking  of   the  promissory 
notes.    Morris  v.  Ehsworth,  1  S.C.R.  App.  57. 

Concealment— Onus  of  Proof.]— The  plaintiff 
gave  the  defendant  a  memorandum  of  deposit, 
by  way  of  equitable  mortgage,  in  consideration 
of  his  advancing  certain  sums  to  contractors  to- 
enable  them  to  cai-ry  out  a  railway  contract. 
The  contractors  on  the  same  day  assigned  the 
benefit  of  their  contract  to  the  defendant  as 
security  for  the  advances.  The  plamtiff  alleged 
that  the  latter  security  was  concealed  from  him 
by  the  defendant,  which  the  defendant  denied. 
The  contractors  having  failed  to  carry  out  their 
contract,  the  works  were  completed  by  the 
defendant  without  the  sanction  of  the  plain- 
tiff : — Held,  that  the  instrument  given  by  the 
plaintiff  was   a   contract   of    suretyship,   and 
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(Hargrave  J.  dissentiente)  that  the  non-com- 
mimication  to  the  surety  of  the  security  taken 
at  the  same  time  from  the  principals  did  not, 
jn  the  absence  of  fraud,  release  the  surety  from 
his  liability  as  such;  and  that  the  onus  of 
proving  such  concealment  rested  on  the  party 
asserting  it;  and  that  the  fact  of  the  defendant 
himself  having  fulfilled  the  contract  was  not  an 
abandonment  b,ut  a  preservation  of  the  security, 
and  the  surety  was  entitled  to  the  benefit  of  it. 
JEdivards  v.  Lennon,  6  S.C.E..  Bq.  18. 

Oiving  Tmu.]—The  plaintiffi  imported  goods 
ior  the  defendants  at  their  request,  and  on  the 
faith  of  their  undertaking  to  pay  for  them. 
But  the  goods  were  in  fact  for  one  M'M  ,  and 
at  the  defendants'  request  they  were  delivered 
to  M'M.,  he  giving  his  promissory  notes  for  the 
price.  These  promissory  notes  were  received 
without  the  knowledge  of  the  defendants: 
— Held,  on  demurrer  to  certain  pleas,  which 
relied  on  this  giving  of  time  to  M'M.  as  an 
answer  to  an  action  on  the  undertaking,  that 
the  pleas  were  bad,  as  the  plaintifiFs  did  not  by 
so  giving  time  discharge  the  defendants  from 
their  original  liability.  Henderson  v.  O'Dowd, 
7  S.C.R.  48. 

Action  hy  Surety  against  Creditor.]  —  The 
jilaintiffs  by  bond  became  sureties  for  a  builder, 
that  he  would  erect  a  house  for  the  defendant, 
■or  that  the  plaintiffs  as  his  sureties  would  do  so. 
The  builder  failing  to  complete  the  house  after 
some  labour  at  it,  the  plaintifis  finished  the 
house.  The  builder  then  became  insolvent,  and 
the  defendant,  being  called  upon,  paid  to  the 
l)uilder's  assignee  the  whole  contract  money  : — 
Held,  that  the  plaintiffs  could  not  recover  in  an 
action  brought  by  them  on  a  contract  by  the 
■defendants  to  pay  them  for  the  work  done. 
PurcellY.  Raphael,  7  S.C.E.  138. 

Collateral  Security  —  Payment  —  Mortgage — 
Power  to  Sell  on  Credit.] — Defendant  became 
surety  on  a  cash  credit  bond  to  secure  the 
floating  balance  of  A.  at  the  plaintiff  bank. 
The  liability  was  limited  to  £2500.  A.  on  the 
same  day  gave  the  bank  a  mortgage,  to  which 
defendant  was  not  a  party,  over  his  sheep, 
as  collateral  security  to  the  bond.  The  power 
of  sale  enabled  the  bank  to  sell  for  credit,  and 
not  to  be  liable  for  any  loss.     A.,   with  the 


consent  and  aid  of  the  bank,  sold  some  of  the 
sheep  for  a  promissory  note  for  £810,  which  was 
discounted  by  the  bank  for  A.  The  note  being 
dishonoured,  A.  became  indebted  to  the  bank, 
who  thereupon  sued  defendant  as  surety.  Equit- 
able plea :  that  the  bank  had  realised  the  security 
and  been  paid  : — Held,  that,  even  assuming  that 
the  surety  was  entitled  to  the  benefit  of  any 
moneys  realised  under  the  mortgage,  yet  that 
the  bank's  sale  being  authorised  by  thejpower- 
they  were  not  precluded  from  charging  the 
dishpnoured  note  against  the  debtor  and  his 
surety.  Semble,  if  the  bank  had  sold  improperly 
or  recklessly,  the  defendant  might  have  had  his 
remedy  in  equity.  But  held,  also,  that  he  could 
not  have  set  it  up  under  the  plea  on  record. 

By  the  mortgage  the  bank  manager  was  ap- 
pointed the  debtor's  attorney  for  superintending 
the  station,  and  all  expenses  were  to  be  charged 
to  current  account.  Held,  that  bank  could  set 
off  the  wool  shorn  from  the  mortgaged  sheep 
during  the  currency  of  the  account  against  the 
expenses  of  the  station.  Bank  of  New  South 
Wales  V.  Taylor,  2  N.S.W.  L.R.  118. 

Collateral  Security.]  —  An  injunction  was 
granted  to  restrain  a  principal  from  suing  a, 
surety  on  certain  promissory  notes,  on  the 
ground  that  the  collateral  securities  had  been 
destroyed  by  the  creditor  without  the  assent  of 
the  surety,  though  no  actual  loss  was  proved. 
Healy  v.  Cornish,  3  S.C.R.  Eq.  28. 


PRINTING. 
Statute.]—?,  Geo.  IV.  No.  5. 

And  see  Newspapees. 


PRINTS  AND  ENGRAVINGS. 
Copyright  in.]— 42  Vict.  No.  20. 


P:pJSONERS'  REMOVAL. 

8taiutes.]—\&  Viet.  No.  31. 
17  Vict.  No.  1. 
31  Vict.  c.  10  (Imperial  Act). 
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PRIVILEGED  COMMUNICATION— 
See  Defamation. 


PRIVY  COUNCIL  APPEALS. 
I.  What  Orders  mat  be  Appealed  moM. 

II.  Application  to  Single  Judge. 
III.  Time  of  Appealing. 
rv.  Appealable  Amount. 

V.  Terms. 
VI.  Costs. 

Stat%aes.']—Z  &  4  Wm.  IV.  c.  41. 

6  &  7  Vict.  c.  38. 

7  &  8  Vict.  c.  69. 

I.  What  Orders  may  be  Appealed  from. 

Interlocutory  Order.'] — By  a  bill  of  sale  E. 
assigned  to  M.  certain  stock-in-trade,  subject  to 
a  proviso  that  until  default  E.  should  remain  in 
possession.  M.  deposited  this  instrument  with 
he  defendant.  M.  having  become  insolvent  his 
official  assignee  (before  any  default  by  E.)  sued 
the  defendant  for  the  Conversion  of  the  bill  of 
sale — the  alleged  conversion  being  its  receipt 
and  detention  under  an  agreement  void  under 
the  Insolvent  Act.  The  plaintiff  having 
recovered  a  verdict  with  £1100  damages,  the 
Court  refused  to  stay  proceedings  on  payment  of 
the  costs  of  the  action,  and  delivery  up  of  the 
bill  of  sale.  After  the  verdict  the  defendant 
offered  to  deliver  up  to  the  plaintiff  the  bill  of 
sale,  with  all  sums  of  money  received  by  him 
by  virtue  of  it,  and  to  pay  the  taxed  costs  of 
the  action,  provided  that  the  plaintiff  stayed  all 
further  proceedings.  This  offer  being  declined 
the  defendant  moved  the  Full  Court  to  reduce 
the  damages  to  nominal  damages,  and  to  order 
a  stay  of  proceedings  on  the  above  terms.  From 
an  order  discharging  the  rule  the  defendant 
applied  for  leave  to  appeal  to  the  Privy  Council: 
— Held,  that  the  order  made  was  interlocutory 
within  sec.  6  of  the  Orders-in-Council,  and  that 
therefore  the  Court  had  power  to  grant  leave  to 
appeal ;  but  that  under  the  circumstances  such  I 


leave  would  be  refused  with  costs.     Hwmphery 
V.  M' Mullen,  7  S.C.R.  129. 


II.  Application  to  Single  Judge. 
In  Vacation.] — A  single  judge  may,  in  vaca- 
tion, grant  leave  to  appeal  to  the  Queen-in- 
Council.  Wallaek  v.  Lloyd  commented  upon, 
but  followed.  Want  v.  Bennett,  2  S.C.R.  N.S. 
311. 

III.  Time  for  Appealing. 

Fixed  by  Orderi-in-Council.] — The  Court  has 
no  jurisdiction  to  grant  leave  to  appeal  to  the 
Queen-in-Council  after  the  expiration  of  the 
time  prescribed  by  the  Orders-in-Council. 
Fisher  v.  Tharnton,  2  S.C.R.  161. 

Petition  mmt  he  Filed  within  Fourteen  Days.J 
— So  long  as  the  petition  for  leave  to  appeal  is- 
filed  withiu  fourteen  days  after  the  judgment- 
complained  of,  the  application  in  Court  is  not 
out  of  time  if  made  after  the  fourteen -days  have 
elapsed.  Barclay  v.  Bank  of  New  South  Wales,. 
2  S.C.R.  N.S.  66. 

Leave  to  Appeal  after  Time  Expired  granted 
by  Privy  Gouncil — On  terms.] — ^Where  a  ques- 
tion arose  upon  the  construction  of  a  proclama- 
tion made  under  a,  colonial  Act,  respecting  the 
formation  of  a  municipality  affecting  the 
government  of  the  colony,  ajid  the  appeal 
sought  only  a  construction  of  the  proclamation, 
the  leave  to  appeal  was  granted,  although  the 
time  limited  for  appealing  had  expired,  as  the 
question  affected  the  interests  of  the  colony. 
But  terms  were  imposed  upon  the  petitioners  ; 
first,  that  it  was  to  be  without  prejudice  to  a 
judgment  already  existing  in  the  respondent's 
favour,  arising  out  of  the  same  transaction; 
and  secondly,  that  a  security  bond  should  be 
executed  by  the  petitioners  to  indemnify  the 
respondent  (in  any  event  in  which  the  appeal 
was  determined)  his  expenses  and  costs  of 
appeal.  Ordham  v.  Berry,  3  Moo.  P.C.  N.S. 
207. 


IV.  Appealable  Amount. 
Property  Indirectly  Involved.] — .Although  the 
sum  in  issue  was  less  than  £500,  leave  to  appeal 
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to  the  Privy  Council  from  a  judgment  confirming 
an  award  was  allowed,  as  the  judgment  indi- 
rectly involved  a  claim  respecting  property 
amounting  to  that  sum.  Tyson  v.  M'Eooy,  3 
S.C.R.  359. 

Land  with  Impi-ovements.] — This  was  an 
application  by  the  plaintiff  for  leave  to  appeal  to 
the  Privy  Council  against  the  judgment  of  the 
Court,  directing  the  verdict  in  an  action  of 
ejectment  to  be  entered  for  the  defendant.  It 
was  an  action  of  ejectment  to  recover  possession 
of  210  acres  brought  by  the  Crown  grantee, 
against  a  conditional  purchaser,  who  had  im- 
proved the  land.  It  appeared  that  the  appellant 
had  recently  paid  to  the  Crown  £210  for  the  land, 
and  that  he  swore  the  land  and  improvements 
were  of  the  value  of  £500,  and  that,  as  he 
believed,  the  respondent  had  at  the  trial  sworn 
that  the  improvements  alone  cost  £500.  The 
respondent  made  no  affidavit.  The  Court 
(Hargrave  J.  disaentiente)  granted  leave  to 
appeal.     Mate  v.  Nugent,  7  S.C.R.  342. 

Refusal  of  Probate — Realty  and  Personalty 
Together. '\ — The  sole  and  universal  legatee  and 
devisee  and  executrix  named  in  an  alleged  will, 
probate  of  which  had  been  refused,  petitioned 
for  leave  to  appeal  to  the  Privy  Council.  It 
appeared  that  the  value  of  the  personalty  com- 
prised in  the  said  will  was  far  below  the  appeal- 
able amount,  and  it  was  not  shown  satisfactorily 
that  the  realty  and  personalty  together  were  of 
the  requisite  value: — Held,  that  the  appeal 
involved  a  question  respecting  the  realty  as 
well  as  the  personalty  within  the  meaning  of 
the  orders  of  the  Privy  Council  respecting 
appeals,  and  that  if  both  together  amounted  in 
value  to  £500,  leave  to  appeal  should  be  granted 
(Hargrave  J.  dissentiente).  And  it  was  referred 
to  the  registrar  to  enquire  and  report  as  to  the 
value  of  the  whole  property,  real  and  personal, 
at  the  time  of  the  late  owner's  death.  Buchley 
V.  Millar,  8  S.C.R.  Eq.  123. 

Where  several  Plaintiffs  Contribute  to  bring  Test 
Gase.] — Several  actions,  arising  out  of  the  same 
cause,  were  brought  by  different  parties  through 
the  same  attorneys  against  the  same  defendants. 
In  one  of  these,  which  had  been  carried  on  at 
the  expense  of  a  fund  to  which  various  plaintiffs 
had    contributed,    a    judgment  was    obtained 


which  would  govern  the  rest: — Held,  on  motion 
for  leave  to  appeal  to  the  Privy  Council,  that 
the  judgment  in  the  decided  case  did  not  "in- 
directly" involve  a,  question  respecting  the 
amounts  claimed  in  the  others,  within  the 
meaning  of  the  Order-in-Council  of  13th 
November,  1850.  The  proper  course  for  the 
defendants  was  to  apply  directly  to  the  Privy 
Council  for  special  leave  to  appeal.  Costs  may 
be  given  against  a  party  whose  application  is 
refused  on  the  ground  that  the  Court  has  no- 
jurisdiction  in  the  particular  case.  Morse  v. 
Australasian  Steam  Navigation  Company,  ft 
S.C.R.  81. 

Where  Verdict  Reduced  by  Consent.'] — On  a 
petition  for  leave  to  appeal  to  the  Privy  Council, 
it  appeared  that  the  amount  of  the  verdict  was 
£514  5s.  4d.,  which  after  the  judgment  of  the 
Full  Court  had  been  delivered,  the  plaintiff  had 
consented  to  reduce  by  £450,  thus  leaving  the 
verdict  £64  5s.  4d. :— Held  (Hargrave  J. 
dissentiente),  that  the  Court  had  jurisdiction  to 
entertain  the  application,  as  the  amount  in 
respect  of  which  judgment  had  been  delivered 
was  above  £500.  Mackenzie  v.  Williams,  11 
S.C.R.  193. 

Plaintiff  may  Reduce  Damages  Claimed.'] — 
On  an  application  being  made  by  the  defendant 
for  leave  to  appeal  to  the  Privy  Council  on  » 
demurrer,  the  plaintiff  was  allowed  to  reduce 
the  damages  claimed  in  the  declaration  below 
£500.    Bowling  v.  Jones,  2  N.S.W.  L.R.  54. 

Interest  on  'Verdict.'] — Although  costs  may  not 
be  added  to  the  amount  recovered  in  estimating 
the  appealable  sum,  yet  interest  on  a.  verdict 
until  the  time  of  entering  up  the  judgment 
appealed  from  and  included  in  such  judgment  is 
to  be  considered  in  estimating  such  appealable 
sum.  Owstonv.  Banko/NewSouth  Wales, 'K.nox 
90  ;  L.R.  4  App.  Cas.  270. 

Claim  over  Appealable  Amount — Nominal 
Damages.]— When  a  verdict  was  given  with 
one  farthing  damages,  and  a  new  trial  yas 
granted  on  the  ground  that  the  damages  ought 
to  have  been  more  than  nominal,  the  defendant 
moved  for  leave  to  appeal  to  the  Privy  Council: 
— Held,  that,  although  the  plaintiff  in  his 
declaration  claimed  £10,000,  yet  as  the  verdic 
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set  aside  was  only  for  one  farthing,  there  was 
not  sufficient  amount  in  question  to  give  the 
defendant  the  right  to  appeal.  JoTies  v.  The 
Municipal  Council  of  Sydney,  1  N.S.W.  L.R. 
315. 


V.  Terms. 

Stay  of  Execution.} — As  a  general  rule  the 
Court  will  not  suspend  execution  in  appeals  to 
the  Privy  Council,  but  will  allow  the  successful 
party  to  proceed  to  execution  upon  giving  se- 
curity. The  fact  that  the  Court  is  equally 
divided  in  opinion  is  not  of  itself  sufficient  to 
take  the  case  out  of  the  general  rule,  where  the 
appellant  has  caused  delay  by  not  prosecuting 
an  appeal  against  a  prior  judgment  in  the  same 
action.  Camermi  v.  Hay,  1  S.C.R.  7.  Byrnes 
V.  Williams,  1  S.C.R.  9. 

Security  to  Protect  Subject  Matter  of  Appeal.'] 
— When  bill  is  dismissed  with  costs  it  is  doubt- 
ful whether  the  Court  has  the  power  to  direct 
security  to  be  given  to  protect  the  subject 
matter  of  the  suit  during  appeal.  Dean  v. 
Byrnes,  2  S.C.R.  Eq.  15. 

In  Ejectment.] — The  Court  refused  to  stay 
proceedings  upon  a  judgment  for  the  plainti£f  in 
ejectment  pending  an  appeal  by  the  defendants 
to  the  Privy  Council,  but  suspended  the  issue  of 
the  habere  for  six  months.  Laing  v.  Bain,  Knox 
284. 

Amount  of  Verdict  on  New  Trial  to  be  Paid 
into  Court  Pending  Appeal.]— On  fixing  the 
terms  of  an  appeal  for  the  Privy  Council  from  a 
rule  of  Court  ordering  a  new  trial,  the  plaintiff 
was  given  leave  to  go  on  to  a  new  trial,  the 
amount  of  the  verdict,  if  in  his  favour,  to  be 
paid  into  Court  to  abide  the  event  of  the  appeal. 
M'Pherson  v.  The  Borough  of  Bathurst,  Knox 
370. 

Variation  of  Order.] — An  order  of  Hargrave 
J.,  made  during  vacation  in  Chambers,  granting 
leave  to  appeal  from  a  rule  ordering  a  new 
trial,  and  staying  proceedings  until  after  the 
decision  of  the  Privy  Council,  was  varied  by 
giving  leave  to  the  plaintiff  to  proceed  with  the 
flew  trial.     Want  v.  Bennett,  2  S.C.R.  N.S.  311. 


For  Terms  Imposed  wliere  Leave  to  Appeal 
is  Granted  under  Special  Circumstances  after 
Time  for  Appealing  has  Expired. — See  Graham 
V.  Berry,  3  Moo.  P.C.N.S.,  at  p.  227. 


VI.  Costs. 

Where  the  Supreme  Court  has  no  Jurisdiction.] 
— Where  leave  to  appeal  to  the  Privy  Council 
is  refused  by  the  Supreme  Court  on  the  ground 
that,  the  amount  involved  not  being  appealable, 
they  have  no  jurisdiction,  costs  may  be  given 
against  the  unsuccessful  applicant.  Mm-se  v. 
Australian  Steam  Navigation  Company,  9 
S.C.R.  81. 

Of  Transcript,  tbc. — Practice.] — A  decree  in 
favour  of  the  plaintiffs  was  appealed  from  to  the 
Privy  Council.  The  Supreme  Court,  on  an 
application  to  settle  the  terms  of  appeal,  ordered 
the  costs  of  and  incidental  to  such  application, 
and  the  costs  of  the  transcript,  to  be  taxed  and 
sent  to  the  Privy  Council.  The  appeal  was  dis- 
missed with  costs.  The  order  of  the  Privy 
Council  would  have  included  the  taxed  costs, 
but  the  attorneys  in  England  did  not  add 
them: — Held  (Hargrave  J.  dissentiente),  that  the 
Supreme  Court  had  no  jurisdiction  to  make  an 
order  directing  the  defendant  to  pay  the  costs 
so  omitted  by  mistake  from  the  order  of  the 
Privy  Council.  Buchnell  v.  VicTcery,  1  S.C.R. 
N.S.  Eq.  17. 

Powers  of  the  Prothonotary — Right  to  Cross- 
examine  Sureties.] — Leave  was  given  in  this 
case  to  the  defendant  to  appeal  to  the  Privy 
Council  on  paying  the  plaintiff's  damages  and 
costs,  the  plaintiff  to  give  security  to  the 
approval  of  the  Prothonotary.  The  proposed 
sureties  filed  affidavits  of  justification,  which 
did  not  state  where  their  real  property  was 
situated.  Objection  was  taken  to  the  sufficiency 
of  these  affidavits,  but  no  affidavits  were  filed  , 
disputing  the  position  of  the  sureties.  The 
defendant's  attorney  applied  to  the  Prothono- 
tary to  require  the  sureties  to  attend  for  the 
purpose  of  being  cross-examined  on  their  affi- 
davits. The  Prothonotary  refused  the  applica- 
tion. Under  the  circumstances,  a,  rule  calling 
on  the  Prothonotary  to  show  cause  why  he 
should  not  require  the  sureties  to  attend  before 
him  to  be  cross-examined  was  discharged  with 
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•costs.  Semble  (per  Paucett  and  Windeyer  JJ.), 
that  the  Prothonotary  should  require  more 
:specific  statements  in  the  affidavits  of  justifi- 
cation. Hungerford  v.  Davenport,  1  N.S.W. 
L.R.  105. 

Privy  Council  will  not  interfere  as  to  Costs  of 
2Jew  Trial  Motion.1 — The  Privy  Council  will 
not,  on  appeal,  interfere  with  the  discretion  of 
the  Supreme  Court  as  to  the  costs  of  a  motion 
for  a  new  trial  in  such  Court.  Their  lordships, 
conceiving  that  this  question  of  costs  must  be 
regulated  by  the  practice  of  the  Supreme  Court, 
thought  it  would  not  be  right  to  interfere  with 
the  discretion  of  the  learned  Judges  concerning 
it.  Campbell  v.  Commercial  Bank  (No.  2), 
2  N.S.W.  L.R.  375. 

Practice  as  to  Enforcing  Order  of  the  Privy 
Council.] — An  order  of  the  Privy  Council  was 
made  an  order  of  the  Supreme  Court  by  the 
Primary  Judge,  and  time  was  fixed  for  pay- 
ment of  sum  fixed  by  the  Privy  Council  as  costs 
of  the  appeal;  the  costs  below  to  be  taxed. 
Purves  V.  Attorney-Oeneral,  1  S.C.R.  Eq.  23, 
105. 

Death  of  Defendant  Pendente  Lite.} — Where 
■one  of  the  defendants,  who  succeeded  in  the 
Privy  Council,  the  appeal  of  the  plaintiff  being 
dismissed  with  costs,  died  after  the  decree  of 
the  Court  of  Equity  and  before  the  appeal,  and 
there  had  been  no  revivor,  an  application  for 
his  costs  by  his  representatives  on  the  ground 
that  they  should  be  placed  in  the  position  in 
which  the  Privy  Council  decided  they  should 
have  been  in  from  the  first,  was  dismissed  with 
costs.  Purves  v.  Attorney-General,  2  S.C.R. 
Eq.  7. 


PROBATE — See  Ecclesiastical  Law. 


PROHIBITION— Sc«  Mandamus  and 
Pkohibition. 


PROMISSORY    NOTE— See    Bills    op 

Exchange. 


PROMISSORY  OATHS— See  Oaths. 


PROMOTER— See  Company— Mining. 


PROOF  OF  DEBT— See  Insolvency. 


PROTECTION   ORDER— See    Husband  and 

Wife. 


PUBLICAN. 

I.  License  under  25  Vict.  No.  14. 

(o)  License. 

(6)  Offences. 

(i.)  Selling  Without  License. 
(ii.)  Gaming. 

II.  License  undeb  45  Vict.  No.  14. 

(a)  License. 

(i.)  Granting. 

(ii.)  Renewal  and  Determination. 
(iii.)  Sale  and  Transfer. 

(h)  Offences. 

(i. )  Selling  Without  License. 
(ii. )  Keeping  House  Open  during  Pro- 
hibited Hours. 

III.  Under  Police  Act — Internal  Communi- 

cation. 

IV.  Prohibition— See  Mandamus  and  Prohi- 

bition. 

Statutes.] — 

25  Vict.  No.  14  {Repealed). 

45  Vict.  No.  14 1  ,  ^ .       .    , 
„  „.       „     „.  Y  (Lice^isinq). 

46  Vict.  No.  24  J'  •" 

39  Vict.  No.  9  {Innkeeper's  Liability). 

I.  Under  25  Vict.  No.  14. 

{a)  License. 

Sec.  3 — Sale  Without  License — License  Per- 
sonal Only.] — A  license  is  a  personal  privilege  to 
be  exercised  on  a  particular  spot.  On  motion 
for  a  prohibition  at  common  law  against  the 
conviction  of  the  defendant  for  unlawfully  sell- 
ing spirituous  liquors  without  having  obtained 
a  license  sufficiently  authorising  such  sale,  and 
contrary  to  the  provisions  of  sec.  3  of  the  Sale 
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of  Liquors  Licensing  Act  of  1862  (25  Vict.  No. 
14),  it  appeared  that  the  sale  took  place  in  a 
licensed  house,  but  that  the  defendant  was  not 
the  servant  or  agent,  but  the  appointee  of  the 
holder  of  the  license,  and  that  the  sale  was  for 
the  defendant's  own  benefit : — Held,  that  the 
conviction  was  good.  It  is  the  person  and  not 
the  house  which  is  licensed.  Semhle,  that  the 
conviction  was  good  in  form.  Ux  parte  Booth, 
1  S.C.R.  22. 

"  General  License" — Amendment  of  Informa- 
tion.}— A  conviction  by  justices  on  an  informa- 
tion which  stated  that  the  defendant  "not 
being  a  person  holding  a  publican's  general 
license,  not  the  heir-at-law,  executor,  or  ad- 
ministrator, nor  one  of  the  official  assignees  of 
a  person  holding  a  publican's  general  license," 
did  unlawfully  sell  two  glasses  of  spirituous 
liquor,  is  bad,  because  under  the  Sale  of 
Liquors  Licensing  Act  (25  Vict.  No.  14)  there  is 
no  such  license  mentioned  as  a  "general 
license."  And  the  defect  is  not  such  a  one  as 
ought  to  be  amended.  Ex  parte  Dudley,  1 
S.C.R.  63. 

Refusal  of  License — Mandamus — Discretion  of 
Court.'] — Mandamus  will  lie  to  the  Colonial 
Treasurer  for  refusing  to  issue  a  publican's 
license  in  accordance  with  a  certificate  duly 
obtained  from  a  bench  of  magistrates.  But  the 
Court  in  its  discretion  refused  a  mandamus 
where  the  premises  for  which  the  license  was 
required  adjoined  the-  refreshment-room  of  a 
station,  and  was  situate  within  the  station-yard. 
Semhle,  the  Treasurer  may  refuse  to  issue  a 
license  when  the  certificate  has  been  irregularly 
or  fraudulently  obtained.  Ex  parte  Gibson^ 
2N.S.W.  L.R.  203. 

Fraud.] — The  applicant  for  a  prohibition  was 
convicted  and  fined  by  a  bench  of  justices  for 
selling  liquor  without  a  license.  It  appeared 
that  the  applicant  held  a  license  duly  issued  from 
the  Treasury,  reciting  that  a  certificate  had 
been  granted  by  justices  assembled  at  a  Court  of 
Special  Petty  Sessions  under  sec.  22  of  the  Sale 
of  Liquors  Licensing  Act  (25  Vict.  No.  14)  on  a 
day  appointed  by  the  Act.  Evidence  was 
admitted  to  show  that,  on  the  day  mentioned  in 
the  license,  no  certificate  was  granted  to  the 
applicant.    It  seemed,  howeverj  that,  on  another 


day,  not  appointed  by  the  Act,  some  justices 
attended  and  purported  to  grant  a  certificate. 
Held,  by  Martin  C.J.  sitting  in  Chambers, 
that  the  evidence  was  rightly  admitted,  and 
showed  that  a  fraud  had  been  committed  on  the 
Act.  That  the  license  was  therefore  void.  And 
the  application  was  dismissed.  Be  Dimond, 
2N.S.W.  L.R.  207. 


(b)  Offences. 

(i.)  Selling  Without  License. 

S.  63 — Evidence  that  Goods  were  Carried  for 
Sale — Forfeiture.] — The  defendant  was  a  carrier, 
the  servant  of  W.  Certain  goods  were 
despatched  by  W.  from  Beechworth,  Victoria, 
by  a  team  in  charge  of  the  defendant  and 
consigned  to  S.  at  the  Lachlan,  for  sale  on  com- 
mission. The  remainder  of  the  loading  belonged 
to  I.,  and  was  despatched  by  W.  as  gratuitous 
bailee  to  the  owner,  I.,  who  was  also  at  the 
Lachlan.  The  defendant,  who  had  no  license, 
sold  some  liquors,  part  of  the  goods  of  W.,  at 
Wagga  Wagga.  The  cart,  horses,  harness,  and 
the  entire  loading  were  thereupon  seized,  and 
the  defendant,  being  convicted  before  justices  of 
an  infraction  of  sec.  63  of  the  Sale  of  Liquors 
Liceiising  Act  (25  Vict.  No.  14)  was  fined  £10; 
and  the  cart,  horses,  harness  and  loading  were 
adjudged  to  be  forfeited.  On  a  motion  to  make 
absolute  a  rule  nisi  for  a  prohibition: — Held 
(Milford  J.  dissentiente),  that  there  was  suflR- 
cient  evidence  to  warrant  the  justices  in  findiog 
that  the  goods  of  W.  "  were  carried  about  for  or 
exposed  for  sale"  within  the  meaning  of  the  said 
63rd  section ;  but  that  there  was  no  evidence 
that  would  justify  the  finding  of  the  justices  as 
to  the  goods  of  I.  Held,  also  (Wise  J.  dissen- 
tiente), that  although  the  Statute  authorised  the 
seizure  and  forfeiture  of  the  cart,  the  horses, 
and  the  goods  of  W.,  the  power  did  not  extend 
to  include  the  goods  of  I.  or  the  harness.  The 
conviction  was  therefore  amended  as  far  as  it 
related  to  the  goods  of  I.  and  the  harness. 
Ex  parte  Bourhe,  1  S.C.R.  177. 

Amendmient  of  Conviction.]— A.  conviction 
under  sec.  63  of  the  Sale  of  Liquors  Licensing 
Act  (25  Vict.  No.  14)  should  state  that  there 
was  a  seizure,  in  order  to  show  that  the  justices 
had  jurisdiction.     But  the  Supreme  Court  may 
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amend  the  conviction.  An  omission  to  allege  in 
the  conviction  that  a  complaint  or  information 
had  been  laid  is  not  sufficient  ground  for  a  pro- 
hibition, if  it  appear  from  the  proceedings  that 
a  complaint,  though  verbal  only,  had  actually 
been  made.  A  conviction  ia  not  bad  for  adju- 
dicating both  a  penalty  and  a  forfeiture  of  the 
goods  seized,     lb. 

Sly  Orog  Selling  by  Wife — Ghiilty  Knowledge.'] 
— The  mere  fact  that  liquor  has  been  sold  with- 
out a  license,  by  the  defendant's  wife,  no  evi- 
dence being  produced  to  show  that  the  defen- 
dant had  any  knowledge  of  the  transaction,  is 
not  sufficient  to  support  a  conviction  for  sly 
grog  selling  under  the  Sale  of  Liquors  Licensing 
Act  of  1862  (25  Vict.  No.  14).  Ex  parte  Ivell, 
2  S.C.R.  91. 

S.  62 — Information — Search    Warrant — Sum- 
mons.l — An   information  upon  oath  was  laid, 
which  stated  that  "from  circumstances  within 
my  own  knowledge  and  from  information  given 
me,   I   have   every  reason   to  believe,   and  I 
do  believe,  that  one  M.S.  has  on  her  premises  at 
M.  certain  spirituous  liquors  for  the  purpose  of 
illegal  sale,  contrary,  &c.;  and  I  swear  that  the 
said  M.S.  was  this  day  convicted  of  illegally 
selling  spirits  by  the  M.  bench  of  magistrates;" 
and  a  search  warrant,  reciting  the  information, 
was  issued,  under  which  certain  spirits  were 
seized.      A  summons  was  then  issued,  which 
stated  that  an  information  had  been  laid  that 
M.S.  had  spirituous  liquors  in  her  possession 
for  the  purpose  of  illegal  sale,  requiring  her  to 
show  cause  why  the  said  liquors  should  not  be 
confiscated.    The  case  coming  on  before  a  police 
magistrate,   acting    under  the  special   powers 
given  by  17  Vict.  No.  39,  s.  11,  the  liquors  were 
adjudged  under  sec.  62  of  the  Sale  of  Liquors 
Licensing  Act  of  1862  (25  Vict.  No.  14)  to  be 
forfeited: — Held  (1),  that  the  information  was 
bad  for  not  stating  that  the  informant  suspected 
and  believed  liquors  to  have  been  sold  in  a  speci- 
"  fied  unlicensed  place  by  an  unlicensed  person  ; 
(2),  that  the  warrant  was  also  bad  in  not  follow- 
ing the  Statute  either  in  its  terms  or  effect,  and 
that  it  could  not  be  amended,  as  the  information 
upon  which  it  was  granted  was  also  bad;    (3), 
that  the  summons  was  defective,  but  was  cured 
by  11  &  12  Vict.  c.  43,  s.  1,  that   the  police 
magistrate  had  no  jurisdiction  to  deal  with  the 


case  on  the  summons  as  the  liquors  had  been 
seized  under  a  warrant  which  was  bad;  (4),  that 
17  Vict.  No.  39,  s.  11,  was  not  repealed  by  20 
Vict.  No.  32,  i3.  2,  and  that  therefore  the  police 
magistrate  had  the  power  of  two  justices.  Ex 
parte  Spratt,  2  S.C.R.  254. 

Omission  of  word  "Wilful"  in  the  Informa- 
tion.l — By  sec.  3  of  the  Sale  of  Liquors  Licens- 
ing Act  (25  Vict.  No.  14)  every  person  who 
shall  sell  in  any  house  any  liquor  without 
a  license  shall  be  liable  to  a  penalty.  By 
sec.  2  every  term  used  in  that  Act  importing 
the  commission  of  any  offence,  shall  include 
and  apply  to  the  wilfully  permitting  or  suffer- 
ing the  commission  of  a  like  offence  by  any 
other  person,  and  shall  render  the  person  so 
wilfully  permitting  or  suffering  liable  to  the  like 
penalty  as  by  any  of  the  provisions  thereof 
attend  the  actual  commission  of  the  like  offence. 
A.  was  informed  against  for  and  convicted  of 
permitting  to  be  sold  liquors  in  an  unlicensed 
house,  without  alleging  that  he  wilfully  so  per- 
mitted, &o.: — Held  (Hargrave  J.  dissentiente), 
that  the  conviction  was  bad  as  not  containing 
the  word  "wilfully,"'  which  was  made  material 
by  the  Statute;  but,  on  motion  for  statutory 
prohibition,  the  Court  amended  the  conviction. 
Ex  parte  Salm.on,  5  S.C.R.  397. 

Defendant  Appointee  of  Licensee.] — Ex  parte 
Booth,  1  S.C.R.  22,  supra  col.  723. 

General  License  not  Valid.] — Ex  parte  Dudley, 
1  S.C.R.  63,  supra  col.  723. 

License  Obtained  by  Fraud.] — -Re  Dimond,  2. 
N.S.W.  L.R.  207,  supra  col.  724. 


(ii.)  Gaming. 

Billiard  liable.] — It  is  not  necessary  in  order 
to  support  a  conviction  under  the  sec.  29  of  the 
Sale  of  Liquors  Licensing  Act  (25  Vict.  No.  14) 
to  prove  that  the  defendant  knew  that  the  game 
of  billiards  was  being  played  for  money  on  his 
premises.  Keeping  a  billiard  table  without  a 
license  is  the  gist  of  the  offence.  Ex  parte 
Gibbes,  1  S.C.R.  N.S.  265. 

Shilling.] — The  applicant  for  a  prohibition  was 
convicted  before  justices  under  sec.  29  of  the 
Sale  of  Liquors   Licensing  Act  (25  Vict.   No. 
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4),  of  allowing  a  certain  instrument  for  the 
purpose  of  gaming,  "  to  wit  one  shilling,"  to  be 
used  in  his  licensed  house: — Held,  that  the 
■shilling,  if  used  for  the  purpose  of  gaming,  was 
an  instrument  for  the  purpose  of  gaming  within 
the  meaning  of  the  section.  Ex  parte  Street, 
2  S.C.R.  N.S.  198. 


II.  Undeb  45  Vict.  No.  14. 

(a.)  License. 

(i.)  Granting. 

Ss.  34,  73 — Local  Option  Vote — Disqualifica- 
tion of  Licensee.] — The  local  option  vote,  when 
decided  in  the  negative,  only  applies  to  limit  the 
number  of  public-houses  to  the  number  existing 
•at  the  time  the  vote  is  taken.  M. ,  the  licensee 
'of  a  pubjic-house,  was  personally  disqualified 
under  sec.  73  of  the  Licensing  Act  of  1882 
(45  Vict.  No.  14)  from  holding  a  license  for 
three  years,  but  the  Court  ordered  that  the 
premises  should  not  be  disqualified.  E. 
■  afterwards  applied  for  a  license  for  the  same 
premises.  The  Licensing  Court  held  that,  in 
consequence  of  the  local  option  vote  in  the  ward 
in  which  the  house  was  situate  having  been 
decided  in  the  negative,  they  had  no  power  to 
^rant  the  license ;  and  they  accordingly  refused 
to  entertain  the  application: — Held,  on  special 
case  stated,  that  the  determination  of  the 
justices  was  erroneous.  The  local  option  vote 
only  prevented  an  increase  in  the  number  of 
licensed  houses  in  the  ward.  Eckman  v.  Machay, 
.3N.S.W.  L.R.  355. 


(ii.)  Renewal  and  Determination. 

S.  42  —  Renewed  of  License  —  Application 
Lodged  before  Expiration  of  Previous  License, 
hut  not  Heard  until  after  it  had  Expired.] — The 
landlady  of  an  hotel  evicted  her  tenant  on  18th 
June.  On  30th  June,  the  day  on  which  the 
license  expired,  it  was  transferred  to  C.  On  the 
same  day  C.  lodged  with  the  clerk  of  the 
licensing  bench  an  application  for  a  renewal. 
On  18th  July,  the  next  day  after  30th  June  for 
the  meeting  of  the  Licensing  Bench,  the  applica- 
tion was  heard.  The  Bench  dismissed  the 
application,  holding  that,  as  the  license  had 
been  allowed  to  expire,  they  had  no  power  to 
renew  it: — Held,  on  special  case  stated,  that  as 


C.  had  done  all  he  could  to  prevent  the  lapse, 
the  license  could  not  be  said  to  have  been 
"allowed  to  expire"  within  the  meaning  of  the 
proviso  in  sec.  42  of  the  Licensing  Act  of  1882. 
Ex  parte  Castles,  3N.S.W.L.R.  201. 

License  not  Determined  hy  Sequestration  of 
Estate  of  Licensee.] — Ex  parte  Empson,  3 
N.S.W.  L.k  206,  infra. 

(iii.)  Sale  and  Transfer. 

Sale  of  Hotel  with  Ooodwill  and  License  — 
Duties  of  Vendor.] — Plaintiff  sold  to  the  defend- 
ant an  hotel,  with  goodwill  and  license.  In  an 
action  for  the  unpaid  balance  of  the  purchase- 
money  : — Held,  that  the  plaintiff  was  not  bound 
to  procure  a  transfer  of  the  license  to  the  de- 
fendant before  being  paid  the  purchase-money. 
It  is  sufiicient  that  he  should  be  ready  and 
willing  to  do  so,  and  should  have  done  all  he 
could  to  obtain  the  transfer.  Moloney  v.  Rogers, 
3  N.S.W.  L.E,.  351. 

(J)  Offences. 

(i.)  Selling  Without  License. 

Ss.  15,  48 — Insolvency  of  Licensee.] — A.B., 
the  holder  of  a  publican's  license,  became 
insolvent  and  sequestrated  his  estate.  The 
ofiicial  assignee  sold  his  interest  {if  any)  in 
the  license,  but  did  not  appoint  anyone  his 
agent  to  sell  liquor,  or  apply  to  a  licensing 
magistrate  for  authorisation  to  carry  on  the 
business  by  an  agent.  A.B.  having  continued 
afterwards  to  sell  liquor  was  convicted  of  selling 
without  a  license:— Held,  on  motion  of  a  pro- 
hibition, that  the  license  was  not  determined  by 
the  sequestration,  and  that  the  conviction  was 
therefore  wrong.  Ex  parte.  Empson,  3  VS. S.W. 
L.R.  206. 

(ii.)  Keeping HouseOpenduring Prohibited  Hours. 

S.  63— Ontts  of  Proof.]— The  holder  of  a 
publican's  license  was  charged  under  sec.  63  of 
the  Licensing  Act  of  1882,  with  having  kept  his 
licensed  premises  open  for  the  supply  of  liquor 
during  prohibited  hours.  Evidence  was  given 
that  he  had  supplied  liquor  to  a  person  on  a 
Sunday: — Held,  on  special  case  stated,  that  the 
onus  of  proof  lay  on  the  defendant  to  show  that 
the  person  supplied  with    the   liquor  was   a 
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bond  fide  lodger,  inmate  or  traveller  within  the 
meaning  of  the  section  :  Taylor  v.  Humphries, 
Davis  V.  Scraoe,  and  Morgan  v.  Hodger  not 
followed ;  Roberts  ■;.  Humphreys  followed. 
AtweU  V.  Lucaa,  3  N.S.W.  L.R.  193. 


III.  Under  17  Viot.  No.  31  (Police  Act). 
Internal  Communication  between  Theatre  and 
Sotel.1 — ^An  hotel  and  theatre  adjoined  each 
other ;  they  were  under  different  roofs.  The 
dress-circle  of  the  theatre  was  approached 
along  a  passage  covered  by  the  main  roof  of  the 
building  ;  a  flight  of  stairs  led  from  this  passage 
to  the  dress-circle  of  the  theatre.  A  door  from 
a  landing  on  the  stairs  led  up  two  other  flights 
of  stairs  to  a  room  in  the  hotel.  In  which  liquor 
was  sold  : — Held,  that  there  was  an  "  internal 
communication'"  between  the  theatre  and  the 
hotel  within  the  meaning  of  sec.  9  of  the  Police 
Act.  Mx  parte  Dicleson,  3  N.S.W.  L.R.  358. 
Ex  parte  Sullivan,  3  N.S.W.  L.R.  361  (note). 

Where  people  cannot  get  from  a  theatre  to  a 
public  house  by  a  passage  covered  all  the  way, 
there  is  no  "  internal  communication"  within 
the  meaning  of  sec.  9  of  the  Police  Act.  Ex 
parte  Power,  4  N.S.W.  L.R.  58. 


PUBLIC  EXHIBITIONS. 

Statutes.}— \i  Vict.  No.  23. 
36  Viot.  No.  8. 


PUBLIC  GATES. 
Statute.']— ZQ  Vict.  No.  10. 


PUBLIC  INSTITUTIONS  INSPECTION. 
Statute.]— ZO  Vict.  No.  19. 


PUBLIC  OFFICER. 

Liability  for  Money  Paid  to  Account  of.]—  See 
Mossiter  v.  Dawson,  1  S.C.R.  55,  ante  col.  675. 

Liability  as  Common  Carrier.] — See  Caekibb. 

Liability  for  Segligence.] — See  Negligence. 

Dismissal    of   Curator    of  Museum.]  —  See 
Krefft  V.  Hill,  13  S.C.R.  280,  ante  col.  559. 


PUBLIC  PARKS. 

Statute:]— \%  Vict.  No.  33. 


PUBLIC  PLACE  (DEriNiTiON). 
5ta<u««.]— 40  Vict.  No.  16. 

And  see  Vagkant. 


PUBLIC  INSTRUCTION. 

Statutes.]— ZQ  Vict.  No.  22  (iJepea&rf). 
43  Vict.  No.  23. 


PUBLIC  VEHICLES  REGULATION. 
Statute.]— Z^  Vict.  No.  14. 


PUBLIC  WORSHIP. 
Statute.] — 

26  Vict.  No.  19  {Prohibiting  Grants  for)^ 


QUARANTINE. 

Stalutes.]—S  Wm.  IV.  No.  1. 
5  Vict.  No.  12. 
13  Viot.  No.  35. 
17  Vict.  No.  29. 


QUARTER  SESSIONS— Sec  Justices. 

Statutes.]— 10  Geo.  IV.  No.  7. 
4Wm.,IV.  No.  16. 
3  Viot.  No.  10. 
16  Vict.  No.  36. 
23  Vict.  No.  1. 


QUEENSLAND  DEBT. 
Statute.]— 26  Vict.  No.  8. 

RABBIT  NUISANCE. 
Statute.]— 4S  Vict.  No.  14. 
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RAILWAYS. 

Statutes.]— 22  Vict.  No.  19. 
37  Vict.  No.  18. 

I.   Liability  of  Commissioner   fok   Non- 
repair OP  Fences. 

II.  Liability  as  Carrier — See  Carrier. 

III.  Liability   for   Other  Acts    of  Negli- 

gence— See  Negligence. 

IV.  Resumption  op  Land  for — See  Resump- 

tion. 


I.  Liability  of  Commissioner  for  Non- 
Repair  OF  Fences. 

Sheep  Run  Over.] — W.  sued  the  defendant  in 
the  District  Court  for  not  keeping,  in  accord- 
ance with  sec.  93  of  the  Railways  Act,  22  Vict. 
No.  19,  the  fences,  hedges,  and  ditches,  bound- 
ing the  land  of  the  Great  Northern  Railway, 
in  such  a  condition  of  good  repair  as  would  and 
did  keep  the  plaintiff's  sheep  from  straying 
thereon,  and  being  killed  and  injured  by  the 
locomotive  engines  and  trains  of  the  defendant. 
Verdict  for  defendant  on  the  ground  that  the 
word  "cattle"  in  sec.  93  of  the  Railway  Act 
(22  Vict.  No.  19)  did  not  include  sheep  :— Held, 
on  appeal  (Faucett  J.  dissentiente),  that  looking 
to  other  sections  of  the  Act  the  word  "  cattle" 
in  sec.  93  must  be  taken  to  be  a  generic  term 
including  "sheep,''  which  were  specifically 
mentioned  in  sec.  128.  Wright  v.  Gommiasioner 
for  Railways,  12  S.C.R.  5. 


RAND  WICK  ASYLUM— >See  Schools  jDesti- 
TUTE  Children.) 


RANDWICK  CEMETERY. 
Statvit.y-Zl  Vict.  No.  2  (Burials  Regulation). 


RANDWICK  ROAD— See  Way. 


RATES— 5ee  Municipalities. 


REAL  ESTATE. 
Limitation  of  Actions.] — See  Limitations. 

Mortgage  of.]— See  Mortgage. 

Partition  of.]— See  Partition. 

Payment  of  Debts  out  of.]— See  Debt. 

Registration  of] — See  Registration, 

Succession  to.] — See  Executor  and  Adminis- 
trator. 

Sale  of] — See  Vendor  and  Purchaser. 

Liability  of,  for  Simple  Ccmtract  Debts.]— 
Statute  54  Geo.  III.  c.  15,  sec.  4,  after  en- 
acting that  lands,  houses,  and  other  heredita- 
ments and  real  estates  in  New  South  Wales 
belonging  to  any  person  indebted  should  be 
liable  to  and  chargeable  with  all  just  debts  of 
what  kind  or  nature  soever,  and  should  be 
assets  for  the  satisfaction  thereof  in  like  manner 
as  real  estates  are  by  the  law  of  England  liable 
for  bond  or  specialty  debts,  proceeds  as  follows: 
— "And  shall  be  subject  to  the  like  remedies, 
proceedings,  and  process  in  any  Court  of  Law 
or  Equity  in  the  colony  of  New  South  Wales  for 
seizing,  extending,  selling,  or  disposing  of  any 
such  houses,  lands,  &c.,  towards  the  satisfaction 
of  such  debts,  &c.  And  in  like  manner  as 
personal  estates  in  the  said  colony  are  seized, 
extended,  sold,  or  disposed  of  for  satisfaction  of 
debt": — ^Held,  that  the  object  of  the  statute 
was  to  render  real  estates  in  New  South  Wales 
liable  for  simple  contract  debts  as  laud  is  liable 
in  England  for  bond  and  specialty  debts;  but 
that  a  creditor  is  bound  to  proceed  in  respect  of 
the  real  estate  against  the  person  in  whom  the 
property  is  vested.  Bnllen  v.  a'Bechett  (Vic- 
torian appeal),  1  Moo.  P.C.  N.S.  223. 

In  an  action  against  an  executor  to  recover  a 
debt  due  from  his  testator,  the  plaintiff  ob- 
tained judgment,  and  the  sheriff,  in  execution 
of  2)  fieri  facias,  proceeded  to  a  sale  of  the  real 
estate  of  the  testator: — Held,  that  under  the 
Statute  54  Geo.  III.  c.  15,  sec.  4,  the  sheriff 
could  not  sell  and  convey  to  a  purchaser  land 
of  the  testator,  as  the  land  did  not,  by  virtue  of 
that  section,  pass  to  the  executor  so  as  to 
become  legal  assets  in  his  hands,    lb. 
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REAL  PROPERTY  ACTS. 
I.  Indefeasible  Title. 

II.  Application  to  Bring  Land  under  26 
Vict.  No.  9. 

III.  Proceedings  under  Sec.  23  op  26  Vict. 

No.  9  and  Sec.  4  op  41  Vict.  No.  18. 

IV.  Issues  and  Orders  Consequent  Thereon. 

V.  Certificate  and  Registration  op  Trans- 
fers. 

VI.  Dbpadlt  by  Mortgagor — And  see  Mort- 
gage. 

■Statutes.]— 26  Vict.  No.  9. 
36  Viet.  No.  7. 
41  Vict.  No.  18. 


I.  Indbpbasiblb  Title. 

Sec.  40.]— The  provisions  of  sec.  40  of  the 
Heal  Property  Act,  giving  an  indefeasible  title, 
are  not  to  be  construed  as  if  meaning  that  by 
registration  alone  under  the  Act  a  duly  regis- 
tered proprietor  is  enabled  to  get  rid  of  equities 
residing  in  himself,  in  relation  to  such  property. 
Sempill  V.  Jarvis,  6  S.C.R.  Eq.  p.  68. 

Sec.  40.] — Grant  issued  to  a,  person  not 
entitled  to  it  confers  no  indefeasible  title 
against  previous  conditional  purchaser  under 
Crown  Lands  Alienation  Act  of  1861.  Mate  v. 
Nugent,  cited  in  CMsholm  v.  MacauUy,  7 
S.C.R.  at  p.  316. 

II.  Application  to  bring  Land  under  26 
Vict.  No.  9. 

Application — Land  in  one  Block.] — Every 
application  to  bring  land  under  the  pro- 
visions of  the  Real  Property  Act  must  be 
confined  to  one  block  or  contiguous  tract  of 
land.     Ex  parte  Burndl,  3  S.C.R.  148. 

Applicant  out  of  Possession.] — An  applica- 
tion to  have  lands  brought  under  the  operation 
of  the  Real  Property  Act  of  1862  must  be  enter- 


tained by  the  Registrar-General,  although  it 
appears  by  the  terms  of  the  application  that  the 
lands  in  question  are  as  a  matter  of  fact  in  the 
adverse  occupation  of  some  other  person.  Ex 
parte  Hamilton,  3  S.C.R.  311. 

Existing  Estates  and  Incumbrances.] — James 
Underwood  by  his  will  devised  his  real  estate 
to  his  five  sons  and  a  grandson  in  certain  pro- 
portions for  their  respective  lives,  with  re- 
mainder to  their  children  in  equal  shares  and 
proportions,  tenants  in  common,  in  tail,  with 
cross-remainders  between  them  in  tail.  By  a 
private  act  the  sale  of  the  whole  of  the  devised 
properties  was  authorised  for  the  beneficiaries. 
The  legal  estate  was  vested  in  trustees,  who 
were  empowered  to  sell  the  lands  and  convey 
them  to  purchasers  in  fee,  and  such  lands  were 
to  vest  absolutely  in  the  persons  to  whom  they 
were  conveyed,  their  heirs  and  assigns.  The 
trustees  applied  to  have  a  certain  portion  of  the 
lands  brought  under  the  provisions  of  the  Real 
Property  Act.  The  Commissioners  rejected  the 
application  on  the  grounds  substantially  that  it 
had  been  ascertained  by  searches  in  the  Registry 
office  that  there  were  various  encumbrances 
affecting  the  property  which  had  not  been 
noticed  in  the  application,  and  that  the  parties 
interested  in  such  encumbrances  were  not  parties 
to  this  application.  The  trustees  applied  to 
the  Court  under  sec.  107  of  the  Lands  Titles 
Act  to  make  such  order  as  the  circumstances  of 
the  case  might  require: — Held,  that  the  legal 
estate  was  vested  in  the  trustees,  and  that  they 
had  the  power  of  conveying  a  title  in  fee-simple 
to  purchasers.  Held  (Martin  C.J.  dissent- 
ing), that  the  trustees  had  complied  vidth  the 
provisions  of  the  Act,  and  the  application  should 
be  sent  back  to  the  Registrar-Generi^l  to  cause 
the  investigation  of  the  title  to  be  proceeded 
with.  Per  Hargrave  J.  Sec.  4  does  not  mean 
that  applicants  must  state  all  estates  or  in- 
terests that  had  ever  existed  in  the  property, 
but  only  those  which  according  to  their  know- 
ledge and  belief  were  now  subsisting.  The 
examiners  are  not  called  upon  to  make  searches 
when  a  title  is  sent  to  them  to  report  upon. 
Any  existing  encumbrances  could  be  marked  on 
the  certificate.  Per  Faucett  J.  It  is  impossible 
to  state  that  the  applicants  have  omitted  to 
state  existing  estates  or  interests.  Ex  parte 
Pennington  (No.  1),  13  S.C.R.  305. 


735 


REAL  PROPERTY  ACTS. 


736 


III.     PKOCBEDINeS     UNDER    26     ViCT.     No.     9, 

Sec.  23,  and  41  Vicr.  No.  18,  Sec.  4. 
Ss.  21  and  23— Pleading.]— The  first  count 
of  a  declaration  framed  under  sees.  21  and  23 
of  the  Real  Property  Act  (26  Vict.  No.  9) 
alleged  that  the  plaintiff  was  seised  and  was  in 
possession  of  land,  and  that  the  defendants 
knew  these  facts,  but  that  the  defendants,  not- 
withstanding, falsely  alleged  themselves  to  be 
seised  and  in  possession,  and  thereupon  applied 
for  a  title  under  the  Act.  The  second  count 
omitted  the  allegation  that  the  plaintiff  was 
seised,  and  the  allegation  that  the  defendants 
knew  of  the  plaintiff's  title.  The  third  count 
alleged  both  seisin  and  possession,  but  omitted 
the  statement  that  the  defendants  knew  either 
fact.  The  fourth  count  alleged  only  possession 
in  the  plaintiff.  In  all  other  respects,  every 
count  was  the  same  as  the  first.  The  acts  com- 
plained of  were  stated  in  exactly  the  same 
terms,  and  so  was  the  resulting  damage: — 
Held,  on  motion  to  strike  out  three  of  the  four 
counts,  that  the  plaintiff  must  be  confined  to 
the  first  count,  on  the  ground  that  the  four 
counts  were  founded  on  the  same  cause  of 
action,  and  in  violation  of  the  Reg.  Gen.  T.T. 
1853  (PI.)  r.  I.  Stochdak  v.  Hamilton  (No.  1), 
4  S.C.R.  313. 

Sec.  23 — Action  for  Wrongful  Applica- 
tion.l  —  The  declaration  framed  under  the 
23rd  section  of  the  Real  Property  Act,  by  a 
person  who  had  entered  a  caveat,  complained 
that  the  defendants  put  him  unjustifiably  to 
expense,  by  falsely  asserting  title  to  certain 
land,  and  endeavouring  to  procure  a  certificate 
of  title  thereto,  notwithstanding  the  fact  that 
he  was  seised  and  entitled  as  they  well  knew. 
Then,  after  stating  the  lodgment  of  his  caveat, 
and  that  notice  of  this  suit  had  been  duly  given, 
the  declaration  alleged  that  the  plaintiff  had 
instituted  it  in  order  to  establish  his  title,  and 
to  obtain  an  order  restraining  the  Registrar- 
General  from  further  proceeding  in  the  matter  : 

Held,     on    demurrer,    that    the    action    is 

maintainable,  and  in  its  present  form.  The 
defendants  pleaded,  first,  that  the  plaintiff 
never  was,  nor  is  he  now,  seised  in  fee  simple  of 
the  land  in  question ;  secondly,  that  he  was  not 
now  in  possession  of  the  said  land :  —  Held, 
good,  on  demurrer.  A  third  plea  alleged  that 
the  defendants  were  the  persons  in  whom  the 


fee  simple  of  the  land  was  vested  in  possession 
at  law  or  in  equity,  and  were  jointly  seised  of 
the  fee  sunple  in  the  land,  wherefore  they  made 
application  to  the  Registrar-General,  and  did 
declare  that  the  fee  simple  was  so  vested,  and 
that  they  were  jointly  so  seised,  and  did  carry 
on  proceedings  for  bringing  the  land  under  the 
provisions  of  the  Real  Property  Act,  and  to 
obtain  a  grant  of  a  certificate  of  title  under  the 
Act :— Held,  bad,  on  demurrer,  for  not  stating 
whether  their  title  was  legal  or  equitable.  A 
fourth  plea  traversing  the  defendants'  know- 
ledge of  the  plaintiff's  title  also  held  bad. 
Stochdale  v.  Hamilton  (No.  2),  5  S.C.R.  180.. 
[But  see  41  Vict.  No.  18,  s.  4.] 

Proceedings  under  26  Vict.  No.  9,  a.  23.]  — 
Where  the  declaration,  framed  under  the 
23rd  section  of  the  Real  Property  Act, 
alleged  that  the  plaintiff  was  seised  and  was  ia 
possession  of  lands  and  that  the  defendants, 
knew  these  facts,  but  that  the  defendants,  not- 
withstanding, falsely  alleged  themselves  to  be 
seised  and  in  possession,  and  thereupon  applied 
for  a  title  under  the  Act,  the  Court  refused  to 
allow  a  new  count  to  be  added,  resting  plaintiff's 
case  on  possession  only.  Stockdale  v.  Hamilton 
(No.  3),  6  S.C.R.  261. 

Sec.  82  applies  to  all  Caveats.} — M.  claimhig 
to  be  entitled  to  certain  land  of  which  he 
was  not  in  actual  occupation,  applied  to 
bring  it  under  the  provisions  of  the  Real 
Property  Act,  26  Vict.  No.  9,  whereupon 
B.  lodged  in  the  Registrar-General's  office  a, 
caveat  under  the  21  st  section  in  respect  of  portion 
of  the  said  land,  and  also  commenced  an  action 
under  sec.  23,  but  took  no  further  proceedings 
for  ten  months,  nor  was  the  summons  in  the 
action  ever  served  on  M. : — Held  (Hargrave  J. 
disaentiente),  that  the  words  "  such  caveat"  in 
the  82nd  section  are  to  be  read  as  if  they  were 
"any  caveat"  and  that  the  rule  nisi  for  the 
removal  of  the  caveat  should  be  made  absolute, 
as  the  caveator  had  not  taken  any  steps  in  the 
action  in  a  reasonable  time.  Ex  parte  M'lntosh, 
in  re  Barnea,  10  S.C.R.  146. 

Sec.  82— Caveat — Taking  Proceedings.} — The 
caveat  under  the  Real  Property  Act  1862  was 
lodged  on  the  21stof  January  1876.  Awritofsum- 
mons  was  issued  of  the  28th  of  April  following. 
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and  was  renewed  from  time  to  time,  but  was 
never  served.  Under  these  circumstances  u. 
rule  nisi  to  remove  the  caveat  under  sec.  82  of 
the  Real  Property  Act  was  made  absolute 
with  costs.  Ex  parte  Pennington  (No.  2),  Knox 
317. 

Noting  Incumbrances  on  Certificate — Removal 
of  Caveat —  Uit  denoood  Estate  Act.  ] — The  trustees 
appointed  under  the  Underwood  Estate  Act, 
having  applied  to  the  Registrar-General  to  bring 
certain  lands  comprised  in  those  Acts  under 
the  provisions  of  the  Real  Property  Act,  the 
Registrar-General  refused  to  issue  a  certificate 
of  title  unless  certain  incumbrances  created  by 
the  devisees  under  the  will  of  J.  Underwood 
were  noted  on  the  certificate,  and  unless  two 
caveats  lodged  against  the  application  were  re- 
moved : — Held,  under  terms  of  Underwqod 
Estate  Act,  that  the  trustees  took  the  estate 
freed  and  discharged  from  all  the  trusts  or  de- 
rivative interests  arising  iinder  the  will,  and  such 
interests  should  not  be  noted  as  incumbrances  on 
the  certificate.  Held,  also  (per  Martin  C.J. 
and  Faucett  J.;  Hargrave  J.  dissentiente), 
that  where  a  writ  has  been  issued  and  renewed, 
and  there  has  been  no  service  on  the  applicant, 
and  the  renewal  has  been  in  each  case  without 
any  prcEcipe,  and  no  further  proceedings  have 
been  taken,  the  caveat  must  be  removed  by  an 
application  under  the  82nd  section  of  the  Real 
Property  Act.  Ex  parte  Pennington  (No.  3), 
Knox  376. 


IV.  Issues  and  Orders  Consequent  thereon. 

Applicant's  Title — Caveators  in  Possession  De- 
fendants—Issues— Onus  of  Proof.]— A  caveator 
may  put  in  issue  any  document  in  the 
applicant's  chain  of -title.  Quaere,  whether, 
when  the  caveator  is  in  possession,  the  Further 
Amendment  Act  (41  Vict.  No.  18,  s.  4)  throws 
the  onus  of  proof  on  the  applicant.  Caveators 
in  possession  made  defendants.  Re  Doust,  2 
N.S.W.  L.R.  299. 

Issues— Dedication — Applicant' sTitle— Witness 
de  bene  esse.] — The  applicant  sought  to  register 
a  semi-circular  segment  of  land  lying  between 
the  circular  road  of  W.  Crescent  alid  the 
main  road.  The  caveators  were  owners  of 
allotments  on  the  other  side  of  the  circular 


road.  The  following  issues  were  ordered  t 
— 1.  Whether  the  applicant's  title  was  good 
from  a  certain  date,  2.  Whether  the  seg- 
ment had  been  dedicated  to  the  public.  3. 
Whether  the  portions  of  the  segment  opposite' 
the  allotments  were  respectively  appurtenant, 
thereto.  4.  Whether  the  applicant's  title  had 
been  destroyed  by  the  Statute  of  Limitations.. 
Applicant  made  plaintiff.  Qtimre,  whether  am 
order  from  the  Full  Court  is  necessary  for  the- 
examination  of  a  witness  de  bene  esse  in  anR.P.. 
issue.    He  O'Brien,  2  N.S.W.  L.R.  301. 

Equitable  Issue — Caveators  out  of  Possession 
Plaintiffs.] — Court  will  direct  an  issue  to  a  jury 
as  to  a  trust  or  other  equitable  question  raised 
by  caveators.  Caveators  on  whom  onus  of 
proof  lies,  and  who  are  out  of  possession,  made' 
plaintiffs.     Ee  Rattray,  2  N.S.W.  L.R.  303. 

Substituting  Name  of  New  Caveator  for  that 
of  his  Trustee  in  an  Issue.] — Re  Brodziak,  2.' 
N.S.W.  L.R.  305. 

41  Vict.  No.  13,  s.  4 — Direction  to  Registrar- 
General  —  Public  Rights  —  Practice.  ]  —  Where 
the  jury,  on  an  issue  directed  under  the 
Act  41  Vict.  No.  18,  found  in  favour  of  the 
caveator  that  the  land  in  question  was  a  public 
recreation  ground,  the  Court  declared  the  land 
so  dedicated,  and  ordered  that  the  Registrar- 
General  should  make  such  entries  in  his  books, 
and  on  any  certificate  that  should  beissued,  and 
should  take  such  other  steps  as  should  give: 
effect  to  the  judgment  of  the  Court.  Saddington. 
V.  Hackett,  1  N.S.W.  L.R.  155. 


V.    Certipicate    and    Registration    op 
Transjers. 

26  Vict.  No.  9,  s.  lOT— Certificate— Reserva- 
tion— Public  Rights.] — The  Registrar-General 
having,  under  the  Real  Property  Act  26 
Vict.  No.  9,  issued  a  certificate  of  title  with 
a  clause  endorsed  thereon  reserving  or  pur- 
porting to  reserve,  "any  lawful  rights  incident 
to  the  alignment  of  streets  or  roads  abutting  on 
the  land,"  the  Court  (Stephen  C.J.  dissentiente'^ 
directed  [the  Registrar-General  to  cancel  such 
certificate  and  to  issue  a  new  certificate  in  the 
same  terms,  but  without  such  a  clause.  Ex 
parte  Smart,  6  S.C.R.  188. 
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VI.  Default  by  Mortgagor. 

26  Vict.  No.  9,  ss.  55  and  57 — Registration 
of  Transfer  —  Proof  of  Default  —  Rale.  ]  —  The 
55th  section  of  the  Real  Property  Act  pro- 
vides that  in  case  default  be  made  in  pay- 
ment of  the  principal  or  interest  on  a  mortgage 
registered  under  the  Act,  and  such  default 
be  continued  for  one  month,  the  mortgagee 
may  give  the  mortgagor  a  -written  notice 
to  pay  the  money  due.  And  sec.  55  enacts 
that  if  such  default  in  payment  continues 
for  the  further  space  of  one  month  the  mort- 
gagee may  sell  the  land.  And  by  sec.  57  it 
is  provided  that,  "upon  proof  to  his  satisfaction, 
by  statutory  declaration,  that  such  default  has 
been  made  and  continues  as  aforesaid,  the 
Registrar-General  shall  register  any  memoran- 
dum or  instrument  of  transfer  executed  by  a 
mortgagee,  &o.":— Held  (Stephen  C.J.  disKn- 
tiente),  that  under  the  57th  section  the  Registrar- 
Oeneral  is  entitled  to  require  proof  of  the  default 
having  continued  up  to  the  time  of  sale.  Ex 
parte  Hassall,  10  S.C.R.  292. 

26  Vict.  No.  9,  ss.  58,  59— Lease  by  Mort- 
gagor after  Mortgage — Proof  of  Default — Powers 
of  Mortgagee] — A.,  possessing  a  house  regis- 
tered under  Real  Property  Act,  mortgaged 
the  same  to  the  plaintiff,  and  afterwards 
gave  a  lease  to  the  defendant.  Rent  pay- 
able quarterly  on  1st  October,  &c.  On  2nd 
September  A.  assigned  his  estate  to  trustees  for 
creditors.  On  14th  September  the  plaintiff  and 
one  of  the  trustees  went  together  to  the  defen- 
dant and  told  him  to  pay  rent  to  the  plaintiff : 
— Held,  that  under  these  circumstances  the 
plaintiff  need  not,  in  an  action  for  use  and 
occupation,  give  formal  proof  of  default  on  the 
part  of  A.  Qucere,  whether  the  tenant  can  set 
up  "no  default"  as  a  defence?  Semble,  that 
sees,  58  and  59  must  be  read  together  as  one 
clause.  Bank  of  New  South  Wales  v.  Palmer, 
2N.S.W.  L.R.  125. 

And  see  Mortgage. 


Vn.  Caveat. 

Sec.  81.]— A  claimant  by  title  antecedent  to 
issue  of  original  certificate  cannot  lodge  a, 
caveat  under  sec.  81.  Windeyer  J.  in  Chambers. 
Mx  parte  Inwood,  S.M.H.  15th  June  1881. 


RECEIVER— /See  Practice  (Equity). 


RECOGNISANCES  OF  THE  PEACE. 
Statute.]— ZQ  Vict.  No.  27. 

And  see  Criminal  Law,  col.  220. 


REFERENCE— See  Arbitration. 


REFORMATORY  SCHOOLS. 
Statute.]-'^  Vict.  No.  4. 


Deaths,   and 


REGISTRATION. 

Statutes.] — 

19    Viet.    No.    34    (Births, 

Marriages.) 
42  Vict.  No.  5  (Clergy  Returns  Transfer). 
7  Vict.  No.  16 ', 
13  Vict.  No.  45 
20  Vict.  No.  27  \(0f  Deeds). 
22  Vict.  No.  1    I 
24  Vict.  No.  7  J 
16  Vict.  No.  24 1 
42  Vict.  No.  27  J 


;}(o/ 


Letters  Patent). 


I.  Under  19  Vict,  No.  34. 

Of  Minister  to  Celebrate  Marriages.] — B.,  a 
clerk  in  holy  orders,  applied  to  be  registered 
under  19  Viet.  No.  34,  sec.  11,  as  a  minister  for 
celebrating  marriages.  The  Registrar-General 
refused  so  to  register  him.  On  an  application 
for  a  mandamus  by  B.  against  the  Registrar- 
General,  it  appeared  that  B.  was  in  the  custom 
of  holding  religious  services  in  certain  buildings 
(generally  used  for  other  purposes)  in  Sydney, 
and  that  the  attendants  thereat  numbered  from 
six  to  seventy.  It  also  appeared  that  B.  at 
times  administered  the  sacrament  of  the  Lord's 
Supper,  and  that  he  was  in  the  habit  of  cele- 
brating very  many  marriages  : — Held,  that  the 
assemblages  described  did  not  together  consti- 
tute a  bond  fide  congregation,  and  that  it  had 
not  been  shown  that  B.  was  "  a  minister  of 
religion  ordinarily  officiating  as  such,''  and, 
therefore,  that  the  Registrar-General  "was  jus- 
tified in  refusing  to  register  B.,  and  that  it  was 
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the  duty  of  the  Registrar-General  to  inciuire 
into  the  truth  of  the  statements  set  forth  in  the 
requisition.    Ex  parte  Bailey,  11  S.C.R.  149. 

II.  Under  7  Vict.  No.  16. 

Of  Mortgage — Priority.] — A.,  having  mort- 
gaged his  estate  to  B.,  purchased  from  C,  the 
assignee  of  his  insolvent  estate,  all  his  assets, 
including  the  equity  of  redemption,  for  a 
nominal  consideration,  but  did  not  register  his 
conveyance.  Some  years  afterwards,  B.,  with- 
out notice,  and  for  a  nominal  consideration, 
purchased  the  same  equity  of  redemption  from 
C,  and  registered  : — Held,  that,  under  7  Vict. 
No.  16,  B.'s  title  had  priority,  no  mala  fides 
having  been  shown  in  C.  Campbell  v.  Josephson, 
1  S.C.R.  Eq.  35. 

Deed  Void  for  Non-Registration.] — The  non- 
registration of  a  conveyance  makes  it  void,  as 
against  a  subsequent  purchaser  for  value,  under 
a  deed  duly  registered,  whether  from  the  trans- 
ferror himself  or  from  his  assignee.  FitMer  v. 
Goodwin,  4  S.C.R.  66. 

Of  Letters  of  Deposit  and  Transfer — Mortgage 
of  Run.] — G.,  the  holder  of  a  run  of  Crown 
lands,  assigned  his  interest  ^in  them  to  the 
plaintiffe,  by  way  of  mortgage,  in  July  1863  by 
letter  of  deposit,  including  letter  of  transfer, 
addressed  by  G.  to  the  Commissioner  of  Crown 
Lands.  In  April  1868  G.  in  the  same  maimer 
assigned  his  interest  in  the  same  lands  by  way 
of  mortgage  to  the  defendants,  who  had  no 
notice  of  the  previous  assignment.  The  defend- 
ants immediately  afterwards  gave  notice  to  the 
Crown  Lands  office  of  their  security,  but  no 
formal  record  was  then  made  in  the  office.  In 
May  1869,  after  notice  of  the  plaintiffs'  claim, 
the  defendants  recorded  their  letter  of  transfer 
in  the  Crown  Lands  office  ;  the  plaintiffs  about 
the  same  time  also  sent  in  theirs,  but  the  office 
refused  to  receive  it,  on  the  ground  that  the 
defendants  had  been  before  them.  In  June 
1869  the  defendants  registered  in  the  General 
Registry  office  another  letter  of  deposit  of 
transfer  of  the  same  run,  written  by  G.  to  them, 
by  way  of  mortgage  dated  2nd  September  1868. 
The  registration  copy  of  this  letter  was  signed 
by  M.  only,  the  agent  in  Sydney  for  the  defend- 
ants, bankers  having, branches  in  Sydney  and 


Melbourne;  B.,  their  agent  in  Melbourne, 
having  exclusively  transacted  the  business 
between  the  bank  and  G.  A  lease  of  the  lands 
having  been  granted  by  the  Crown  to  the  de- 
fendants, they  got  judgment  of  ejectment 
agamst  the  plamtiffs,  who  were  in  possession 
under  a  mortgage  from  G.  to  them,  made  in 
May  1869,  but  registered  only  as  a  mortgage  of 
stock  under  11  Vict.  No.  4 : — Held  (on  an 
appeal  from  a  decree  granting  an  injunction  to 
restrain  defendants  from  executing  the  said 
judgment)  that  the  defendants'  letter  of  deposit 
was  not  duly  registered.  Blackwood  v.  London 
Chartered  Bank  of  Amtralia  (No.  2),  9  S.C.R. 
Eq.  101. 

Evidence  was  admitted  at  the  hearing,  on 
appeal,  of  facts  showing  want  of  such  regis- 
tration, the  plaintiffi  having  up  to  that  time 
relied  upon  the  accuracy  of  the  defendants' 
affidavits  stating  such  registration  :  —  Held 
(Hargrave  J.  dissentiente),  that  the  fact  that  the 
plaintiffs  did  not  send  notice  of  their  security 
to  the  Crown  Lauds  office  did  not  affect  their 
priority.  Position  of  the  Crown  as  trustee  con- 
sidered,    lb. 

Of  Letters  of  Deposit  and  Transfer — Mort- 
gage of  Run — Registration  Pendente  Lite.] — Im- 
mediately after  the  above  decision  the  de- 
fendants duly  registered  G.'s  second  letter  of 
the  2nd  September  1868  (plaintiffs  also  regis- 
tering their  letter  later  on  the  same  day),  and 
set  up  the  fact  by  supplemental  answer.  On 
the  hearing  of  the  suit,  plaintiffe'  bill  was  dis- 
missed with  costs.  On  appeal  against  such 
dismissal,  the  decree  was  sustained  but  varied 
as  to  costs: — Held  by  the  Privy  Council  (dis- 
missing the  appeal),  that  a  person  who  had  bona 
fide  paid  money  without  notice  of  any  other 
title  may  afterwards  even  pendente  lite  get  in 
the  legal  title,  though,  during  the  interval 
between  the  payment  and  the  getting  in  of  the 
legal  title,  he  may  have  had  notice  of  some 
prior  dealing  inconsistent  with  the  good  faith 
of  the  dealing  with  himself.  Blachwood  v. 
London  Chartered  Bank  of  Aiistralia  (No.  3), 
10  S.C.R.  Eq.  56;  L.R.  5  P.C.  92. 


III.  Under  other  Acts. 

Of  Writ  of  Fi.fa.] — It  is  no  objection  to  the 
validity  of  a  deed  of  bargain  and  sale  executed 
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by  the  District  Court  Registrar  under  s.  79  of 
the  District  Courts  Act  of  1858,  that  the  writ  of 
fi.  fa.  was  not  registered  previous  to  the  sale. 
Ex  parte  Pollard,  Knox  501. 

Of  Bills  of  SaU.I — See  Bill  op  Sam:. 

Of  Brands.'\ — See  Brands. 

Of  Dogs.] — See  Dogs. 

Of  Medical  Practitioners.]  —  See  Medical 
Pkactitioners. 

Of  Spirit  Merchants.]  —  See  Spirit  Mer- 
chants. 

Of  Trade  Marks.]— See  Trade  Marks. 

Of  Vessels.] — See  Shipping. 

Of  Deed  for  Nominal  Consideration.] — The 
Colonial  Registration  Act,  5  Vict.  No.  21, 
sec.  11,  enacts  that  the  deeds  and  other  in- 
struments affecting  any  lands  or  hereditaments 
in  New  South  Wales  duly  registered  shall  have 
priority  according  to  the  date  of  registration 
in  relation  to  the  property.  The  surviving 
executor  under  the  will  executed  for  a  nominal 
consideration  a  conveyance  of  the  land  in  con- 
firmation of  the  previous  execution  sale  made 
by  the  sheriff  under  a  fieri  facias.  Such  deed 
held  in  the  circumstances  not  to  be  in  the 
purview  of  that  Act  a  deed  for  valuable  con- 
sideration so  as  to  give  by  registration  priority 
over  a  previous  purchaser  whose  deed  was  not 
registered.  BulUn  v.  a' Beckett  ("Victorian 
appeal)  1  Moo.  P.C.  N.S.  223. 


REINSURANCE— 5ee  Marine  Risks. 


RELEASE— /See  Mortbage. 


RELIGION. 
Abolition  of  State  Aid  to.]— 2Q  Vict.  No.  19. 


RESTITUTION. 

Of  Stolen  Property.] — See  Criminal  Law^ 
Prohibition. 

Of  Conjuffal£ights.]--See'EvsBA]<ii>  and  Wife. 


y  {Por  Railways). 


RENT— iSce  Distress— Landlord  and 
Tenant. 


RESUMPTION  OF  LAND. 
I.  For  Railways. 

II.  For  Other  Public  Purposes. 

StcUutes.] — 

18  Vict.  No.  10  [Por  Military  Purposes). 

43  Vict.  No.  9  {Macquarie-street). 

44  Vict.  No.  16  (Land  for  Public  Pur- 

poses Acquisition  Act). 
22  Vict.  No.  19  1 
37  Vict.  No.  18  J 
43  Vict.  No.  29 1  {Of  Conditionally  Pur- 
46  Vict.  No.  18)  chased  Land  for  Soads). 

45  Vict.  No.  10 1  (Of  certain    Dedicated 
45  Vict.  No.  26  /     Crovm  Land). 

I.  For  Railways. 

Resumption  of  Part  of  Land.] — Plaintiff  was 
the  owner  of  land  on  which  were  erected  two 
dwelling-houses,  attached  and  under  the  same 
roof.  The  spouting  was  continuous,  and  carried 
the  water  collected  into  a  tank  common  to  both 
houses.  The  party  wall  was  not  fit  for  an  exter- 
nal wall.  The  defendant,  the  Commissioner  for 
Railways,  had  a  map  prepared  under  sec.  12  of 
the  Railways  Act  (22  Vict.  No.  19),  showing  the 
plan  of  a  proposed  line  of  railway,  and  showing 
that  he  intended  taking  part  of  the  land 
pertaining  to  each  of  the  plaintiff's  houses  for 
the  purposes  of  the  railway.  The  plan  was  then 
confirmed  under  sec.  13,  by  notice  in  the  Gazette; 
was  lodged  as  directed  by  see.  14;  and_ 
notice  was  given  by  advertisement  under 
see.  16  that  it  was  intended  to  make, 
the  railway  according  to  the  plan 
lodged.  Defendant  then,  without  amending 
the  plan  under  sec.  15  as  to  any  deviation, 
served  on  the  plaintiff  a  notice  under  sec.  22,  by 
whiqh  it  appeared  that  only  a  small  part  of  the.- 
land  marked  on  the  plan  lodged,  and  belonging 
only  to  one  of  the  plaintiff's  houses,  would  be 
required  :— Held,  on  a  special  case  (per  Martin 
C.J.  and  Manning  J.):— 1.  That  the  Commis- 
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Sioner  was  bound  by  the  original  plan  lodged 
and  confirmed,  no  step  having  been  taken  under 
sec.  15  for  a  deviation.  2.  That  the  two 
dwelling-houses  were  not  to  be  considered  as 
one  house  within  the  meaning  of  the  Act.  Per 
Hargrave  J.:— 1.  That  the  notice  under  sec.  22 
constituted  a  contract,  and  that  the  Commissioner 
was  not  obliged  to  take  more  land  than  included 
in  it.  2.  That  the  two  tenements  formed  one 
house  within  the  meaning  of  the  Act,  and  the 
Commissioner  was  bound  to  take  the  land 
attached  to  both.  Phillips  v.  The  Commissioner 
for  Railways,  S.M.H.  1st  and  5th  September, 
1876. 

Principles  on  lohich  Compensation  is  Gh-anted — 
Severance.] — The  plaintiflfs  sued  the  defendant, 
as  nominal  defendant  in  respect  of  certain  land 
resumed  by  the  Crown.  A  case  was  stated  by 
consent  for  the  opinion  of  the  Court.  The 
plaintiflEs,  who  were  graziers,  owned  certain 
land  near  N.,  which  had  been  purchased  from 
the  Crown  within  five  years  immediately  prior 
to  the  resumption  under  37  Vict.  No.  18.  The 
land  so  resumed  formed  a  portion  of  an  enclosed 
paddock  of  2000  acres,  which  were  capable  of 
depasturing  about  2000  sheep,  and  the  railway 
cut  off  about  1800  acres  from  the  remainder,  in 
which  the  plaintiffs  had  constructed  a  tank  for 
watering  the  sheep: — Held,  that,  although  22 
Vict.  No.  19,  sec.  45,  directs  the  assessors  of  the 
compensation  to  take  into  account  the  damages 
for  severance,  yet  37  Vict.  No.  18  gives  a  differ- 
ent plan  for  estimating  the  compensation,  limit- 
ing it  to  double  the  price  per  acre  that  the  land- 
holder paid  to  the  Crown  and  the  value  of  any 
improvements  that  may  be  on  the  land  resumed. 
No  additional  compensation  could  be  obtained 
for  damage  occasioned  by  severance.  Douglass 
V.  Robertson,  3  N.S.W.  L.R.  57. 


II.  For  Othek  Poblic  Purposes. 

Compensation  for  Damage  to  Business  by  Re- 
moval—Offer by  Defendant  to  Allow  Plaintiffs  to 
Remain  in  Possession  for  a  Further  Period  of 
Twelve  Months —  Verdict  for  Defendant  on  Un- 
derstanding that  Offer  be  Carried  Out.'] — An 
action  for  compensation  for  land  resumed  by 
Government  for  public  purposes  under  44  Vict. 
No.  16  was  tried  twelve  months  after  the  date 
of  resumption.     The  plaintiffs  claimed  £250,000 


compensation  for  the  value  of  the  land  and 
buildings,  and  for  injury  to  their  business  as 
timber  merchants  and  sawyers  by  removal,  and 
for  the  cost  of  such  removal.  The  Government 
valuation  was  £87,93.3.  Plaintiffs  had  remained 
in  possession  of  the  land  and  buildings  up  to 
the  trial.  Duruig  the  course  of  the  trial  defen- 
dant's counsel  offered  to  allow  the  plaintiffs  to 
remain  in  possession  without  paying  rent  for  a 
further  period  of  twelve  months.  The  judge 
told  the  jury,  without  objection  by  the  plain- 
tiffs' coiinsel,  that  they  might  take  this  offer 
into  consideration  in  assessing  the  compensa- 
tion. The  jury  found  for  the  defendant,  giving 
in  compensation  an  araouiit  less  by  £276  19s. 
than  the  Government  valuation,  and  stated  that 
they  had  given  the  verdict  on  the  understanding 
that  the  plaintiffs  should  have  the  use  of  the 
premises  for  another  twelve  months.  Plaintiffs' 
counsel  thereupon  claimed  the  verdict  for  his 
clients.  The  verdict  was  entered  for  the  defen- 
dant. On  motion  for  a  new  trial  on  the  grounds 
that  the  judge's  direction  to  the  jury  was 
erroneous;  and  that  the  verdict  amounted  to  a 
verdict  for  the  plaintiffs: — Held,  that  the  Go- 
vernment having  made  the  offer  at  the  trial, 
and  the  plaintifife  having  accepted  it,  that  fact 
could  be  taken  into  account  by  the  jury  in  con- 
sidering the  prospective  damages  caused  by  the 
interruption  of  the  plaintiffs'  business: — Held, 
also(perMartinC.J.  andPaucettJ.jjthatthefind- 
ing  of  the  jury  only  amoimted  to  an  expression 
of  opinion  that  the  plaintiffs  ought  to  remain  in 
possession  for  another  twelve  months,  and  did 
not  affect  the  valuation.  Goodlet  v.  Lackey,  3 
N.S.W.  L.R.  225. 

Price  paid  not  Conclusive  Mvidence  of  Value — 
Frontage — Land  partly  Leasehold — Agreement 
to  Treat  the  Whole  as  Freehold.]— In  an  action 
for  compensation  for  land  resumed  for  public 
purposes  under  44  Vict.  No.  16,  the  jury  gave  as 
compensation  a  less  amount  than,  it  appeared, 
was  paid  for  the  land  by  the  plaintiff : — Held, 
on  motion  for  a  new  trial  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence, 
that  the  price  given  for  the  land  was  not  con- 
clusive evidence  of  its  value,  and  the  rule  was 
refused.  Held,  also,  that  the  fact  of  the  land 
being  adjoining  to  a  line  of  railway  did  not  give 
it  a  frontage  to  the  railway.  Part  of  the  land 
was  freehold  and  part  held  under  leases  with 
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a  right  to  purchase  at  £14  a  foot.  It  was 
agreed  before  the  trial  that  the  issue  should 
be  the  value  of  the  land  in  fee  simple  with 
improvements  and  compensation  for  resumption ; 
and  that  the  verdict  should  be  entered  for  such 
sum  accordingly;  that  the  defendant  should 
be  entitled  to  deduct  from  the  verdict  all  moneys 
necessary  to  discharge  encumbrances,  also  in 
payment  of  the  unpaid  purchase-money  thereon, 
and  to  perfect  the  title  to  the  reversion  and 
freehold  thereof,  except  so  far  as  the  plaintiff 
should  have  discharged  such  encumbrances  or 
paid  such  purchase-money.  The  jury  found 
for  the  defendant,  estimating  the  compensation 
at  the  amount  of  the  Government  valuation, 
being  at  the  rate  of  about  £10  a  foot.  Held, 
that  the  agreement  was  not  an  admission  by 
the  defendant  that  the  land  was  worth  £14  a 
foot;  it  only  put  the  plaintiff  in  the  position  of 
a  freeholder,  and  did  not  interfere  with  the 
province  of  the  jury,  which  was  to  find  the 
value  of  the  freehold.  And  a  rule  nisi  for 
a  new  trial  was  discharged.  Garrett  v.  Lackey, 
3N.S.W.  L.R.  237. 

44  Vict.  No.  16  —  Action  Brought  before 
Passing  of  45  Vict.  N'o.  ^— Frontage— Eight 
(o  Cross  Raihoay.'] — In  an  action  for  com- 
pensation for  land  resumed  for  public  purposes 
under  44  Vict.  No.  16,  brought  before  the  pass- 
ing of  45  Vict.  No.  26,  the  jury  found  for  an 
amount  less  than  the  Government  valuation  : — 
Held,  that  if  the  jury  considered  that  the 
plaintiff  was  not  entitled  to  as  much  compensa- 
tion as  the  amount  of  the  Government  valua- 
tion, they  could  find  for  such  smaller  amount 
as  they  thought  the  plaintiff  was  entitled  to. 

The  land  on  one  side  adjoined  the  railway.  On 
another  side  the  frontage  was  described  in  the 
lease  under  which  the  plaintiff  held,  as  "A 
street  bearing  easterly  to  the  railway  fence": — 
Held,  that  the  plaintiff  had  no  frontage  to  the 
railway.  Held,  also,  that,  as  the  construction 
of  the  railway  had  not  caused  any  interruption 
to  the  user  by  the  plaintiff  of  his  land,  within 
the  meaning  of  sec.  93  of  the  Railway  Act  (22 
Vict.  No.  19),  the  judge  was  right  in  telling  the 
jury  that,  in  estimating  the  value  of  the  plain- 
tiff's land,  the  plaintiff,  in  the  absence  of  a  per- 
mission from  the  Commissioner  of  Railways  to 
cross  the  line,  was  not  entitled  as  of  right  to  a 
crossing  at  A.  street ;  and  that,  therefore,  they 


could  not  take  into  account  such  alleged  right 
of  crossing  for  the  purpose  of  increasing  the 
amount  of  compensation  to  be  awarded  for  the 
resumption.  Held,  also,  that  the  judge  was 
right  in  telling  the  jury  that  if  the  plaintiff's 
claim  was  exorbitant  or  excessive,  they  were 
not  bound  to  take  so  liberal  a  view  as  to  the 
amount  of  compensation  as  they  would  in  usual 
cases.    Lucas  v.  Lackey,  3  N.S.W.  L.R."  247. 
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REVENUE. 
Statute.] — 15  Vict.  No.  16  {Appropriation). 
And  see  Customs — Stamp  Act. 


ROADS— S-ee  Way. 


ROBBERY— S'ce  Criminal  Law,  Col.  167. 


ROMAN  CATHOLIC  RELIEF. 
Statute.]— 10  Geo.  IV.  c.  7  (10 Geo.  IV.  No.  9). 

Construction  of  s.  24.] — See  Smith  v.  Kearney, 
2  N.S.W.  L.R.  Eq.  49. 


RUSHCUTTER  BAY. 
Statute.] — 41  Vict.  No.  'iZ  (Reclamation). 
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I.  The  Contract. 


(a)  Statxite  of  Frauds. 
Sec.  n—Slieep.]— The  first  count  of  the  de- 
claration set  out  a  contract  for  the  sale  of  4000 
sheep,  to  be  delivered  by  the  defendant,  and 
paid  for  by  two  promissory  notes  of  the  plaintiff 
in  favour  of  the  defendant.  Averment  of  the 
fulfilment  of  all  conditions  precedent.  Breach, 
non-delivery.  The  second  count  set  out  the 
same  contract.  Breach,  that  although  the 
plaintiff  made  and  delivered  to  the  defendant 
two  promissory  notes  Ln  accordance  with  the 
agreement,  and  although  the  defendant  de- 
livered to  the  plaintiff  part— to  wit,  3000— of 
the  sheep,  yet  the  defendant  did  not  deliver  the 
rest  of  the  sheep.  The  third  count  was  in  the 
same  terms  as  the  second,  with  the  additional 
averment  that  after  the  defendant  had  so  de- 
livered to  the  plaintiff  the  said  part  of  the 
sheep,  he  took  the  same  away  from  and  out  of 
the  possession  of  the  plaintiff,  and  resumed 
possession  thereof,  and  disposed  of  the  same  to 
his  own  use,  and  refused  to  allow  the  plaintiff 
to  take  away  the  same.  Plea,  that  the  agree- 
ment was  a  contract  for  the  sale  of  goods  for 
the  price  of  £10  and  upwards,  and  that  the 
plaintiff  did  not  accept  any  part  of  the  goods  so 
sold,  and  actually  receive  the  same,  nor  did  he 
give  anything  in  earnest  to  bind  the  bargain,  or 
in  part  payment,  nor  was  any  note  or  memo- 
randum in  writing  of  the  bargain  made  and 
signed  by  the  defendant,  or  his  agent  thereunto 
lawfully  authorised  : — Held,  on  demurrer,  a, 
good  answer  to  all  the  counts.  Semble,  that  a 
plea  pleaded  to  two  different  counts,  but  an 
answer  to  one  count  only  is  not  bad  altogether, 
and  on  demurrer  can  be  taken  distributively. 
Oummhigs  v.  Clifford,  3  S.C.R.  185. 

See,  4 — Interest  in  Land.'] — A  sale  of  a  then 
growing  crop  of  oranges,  with  power  to  the  pur- 
chaser to  enter  and  pick  them  during  the 
ensuing  eleven  months,  is  not  a  sale  of  an  interest 
in  or  concerning  land  within  the  fourth  section 
of  the  Statute  of  Frauds.  Cvllan  v.  Pearse,  3 
S.C.R.  200. 


(6)   When  Title  Passes  by. 

Bonded  Certificate.]— Hy  the  custom  of  Sydney 
the  delivery  of  a  certificate  of  an  article  in  bond 


not  merely  passes  the  property  in,  but  also  the 
possession  of  the  article  represented  by  it. 
Frazer  v.  Evans,  6  S.C.R.  325. 


II.  Wareantt. 

Cattle— '2000  "More  or  £css."]— The  plaintiffs, 
by  agreement  sold  to  the  defendant  ' '  2000  head 
of  cattle,  more  or  less,  being  a  general  herd  bred 
by  us  on  the  Mole  Station,  branded  EL,  and.- 
now  running  thereon.  All  calves  under  six 
months  old  at  the  time  of  delivery  to  "be  given 
in.  All  old  cows  and  cripples  to  be  thrown  out, 
and  no  diseased  cattle  to  be  delivered."  The 
price  was  "twenty-five  shillings  a  head.  £500 
cash  at  the  time  of  delivery,  and  purchasers' 
promissory  note  for  the  residue  at  twelve 
months'  date  from  the  day  of  final  delivery, 
with  interest  added  at  8  per  cent.  Delivery  to- 
be  taken  at  the  station  in  March  and  May, 
in  two  lots,"  &o. : — Held,  that  the  contract 
was  a  contract  for  the  sale  and  purchase 
of  the  entire  herd  of  cattle,  then  running: 
at  the  Mole  Station ;  and  that  the  plaintiffs^ 
therein  represented  and  warranted  that  the  herd 
were  in  number  about  2000.  The  plaintiffs, 
having  delivered  at  the  station  only  1054,  that 
is,  950  in  March,  and  104  in  May,  sued  for  the 
price  of  the  cattle  so  delivered.  The  defendant 
pleaded  never  indebted,  and  by  way  of  cross- 
action  (seeking  damages  for  the  non-delivery  of 
the  deficiency),  that  the  plaintiffs  did  not  de- 
liver the  number  agreed  to  be  delivered.  The 
jury  having  found  a  verdict  for  the  plaintiffs  on 
the  general  issue,  and  contingently  assessed  the 
damage  on  the  plea,  the  Court  allowed  the  plea 
to  be  amended  by  making  it  rely  on  the  breach 
of  warranty,  on  the  terms  that  the  defendant 
should  lose  the  costs  of  the  issue  on  such  plea. 
The  verdict  on  that  plea  was  entered  for  the 
defendant,  with  the  damages  so  assessed,  to  be 
deducted  from  the  plaintiffs'  damages  on  the 
other  issue  raised  by  the  plea  of  never  indebted. 
Lowe  V.  Josephson,  6  S.C.R.  132. 

Racehorse — In  good  and  sound  Order  and 
Condition.] — The  plaintiff  sued  for  the  balance 
of  the  purchase-money  of  a  racehorse.  The  de- 
fendant pleaded  that  he  had  returned  the  horse 
to  the  plaintiff  "  in  good  aiid  sound  order  and 
condition,''  as  he  was  at  liberty  to  do  under  the 
contract.     At  the  trial  the  judge  rejected  evi- 
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denoe  to  show  the  treatment  of  the  horse  while 
he  was  in  the  defendant's  possession,  and 
«vidence  of  the  state  and  condition  of  the 
horse  when  he  was  first  delivered  to  the  de- 
fendant :— Held,  that  His  Honour  wa? right  in 
rejecting  such  evidence.  Per  Hargrave  and 
Manning  JJ.:  The  defendant  under  the 
contract  was  bound  to  return  the  horse  in 
absolutely  good  and  sound  order  and  condition, 
without  any  reference  to  the  state  the  horse  was 
in  when  first  delivered  to  the  defendant.  Hall 
V.  Ivory,  Knox  401. 

III.  Stoppage  in  Transitu. 

Termination  oj  Transalua?^ — W. ,  who  resided 
at  Tenterfield,  an  intermediate  town  between 
T.  and  S.,  was  in  the  habit  of  buying  goods 
from  S.,  as  agent  for  the  plaintiffs,  as  well  as 
for  other  persons,  in  hia  own  name.  He 
accordingly,  having  on  the  10th  November, 
1866,  received  an  order  from  the  plain tifi  for 
certain  goods,  addressed  a  letter  to  the  defen- 
dants, requesting  them  to  send  them  by  a  special 
vessel,  on  his  account,  to  Lawrence  (a  town- 
ship on  the  Clarence  river,  at  which  the  water 
carriage  to  T.  ends),  to  the  care  of  6.,  with  cer- 
tain goods  for  other  persons  ordered  at  the  same 
time.  The  various  parcels  of  goods  were  to  be 
marked  with  certain  initials,  as  indicated  in  the 
letter.  The  defendants  knew  that  other  per- 
sons than  W.  were  the  owners  of,  or  at  least 
interested  in  the  goods ;  and  they  knew  that 
Lawrence  was  not  their  final  destination.  On 
the  same  day  W.  wrote  to  G.  that  he  had 
crdered  goods  for  the  plaintiffs  and  others, 
and  to  take  their  instructions.  W.  wrote 
to  the  plaintiffi  that  he  had  so  instructed 
G.,  and  had  sent  their  order  for  the  goods  to 
Sydney  (not  mentioning  to  what  house)  for 
execution.  On  the  19th  November  the  goods 
were  shipped  and  the  defendants  wrote  to  G., 
advising  him  of  such  shipment,  "as  per  accom- 
panying list  on  account  of  W., "adding  "Please 
forward  goods  on,  as  per  instructions  sent  you 
by  W."  And  on  the  24th,  the  goods  having 
been  landed  at  Lawrence,  G.  apprised  the 
plaintiffs  on  their  arrival,  and  that  they  awaited 
their  orders.  Some  days  before  plaintiffs  had 
given  W.  their  promissory  note,  dated  16th,  for 
the  price  of  the  goods,  with  commission  and 
other  charges  added,   and  on  the  25th,  upon 


information  that  W.  had  stopped  payment, 
defendants  seized  the  goods  in  G.'s  hands.  G. 
was  a.  wharfinger,  and  accustomed  to  store 
goods  intended  for  the  interior,  taking  instrnc- 
tions  from  the  consignees  respectively  as  to  the 
place  and  mode  of  transmission,  and  he  knew 
by  the  marks  on  the  packages  who  were  the 
owners^;  but  his  contract  was  with  W. ,  charging 
a  fixed  sum  for  storage  and  wharfage  combined. 
The  freight  to  Lawrence  was  paid  by  W.,  and 
he  was  debited  in  the  defendant's  books,  but  a 
deduction  was  made  from  the  apparent  prices  in 
W.'s  favour  in  every  case  where  the  goods  bore 
marks  other  than  his  own.  He  gave  the 
defendants  bills  for  the  amount  of  his  purchase, 
indiscriminately ;  and  received  bills  from  the 
plaintiffs,  as  purchasers  from  him,  charging  them 
an  advanced  price  or  commission,  with  some 
additions  for  freight  and  storage : — Held,  that 
the  transit  was  determined  at  Lawrence,  and 
that  the  defendants  were,  therefore,  not  entitled 
to  stop  the  goods.  Irving  v.  Frazer,  7  S.  C.  R.  263. 
D.,  living  at  Little  River,  about  thirty  miles 
beyond  N.,  purchased  goods  on  credit  in  S. 
from  C.  &  Co.,  and  requested  them  to  send  the 
goods  by  steamer  to  N.  This  C.  &  Co.  did, 
and  so  informed  D.  by  a  letter,  inclosing  an  in- 
voice in  which  D.  was  charged  for  "freight 
paid  to  N."  There  was  no  bill  of  lading.  The 
defendants  being  carriers  to  and  from  sundry 
places  along  the  coast,  of  which  N.  is  one,  were 
in  the  habit  of  depositing  the  goods  which  they 
conveyed,  in  stores  of  their  own  at  these  places, 
whence  the  goods  were  taken  by  the  several 
consignees,  at  their  convenience.  No  charge 
was  made  for  storage.  These  goods  were  in  due 
course  lauded  at  N.,  and  there  placed  in  the 
defendants'  store.  D.  had  on  two  previous 
occasions  taken  goods  from  that  store,  sending 
drays  for  them ;  and  he  had  made  arrange- 
ments to  remove  these  goods  in  like  manner. 
The  goods,  however,  not  being  removed,  were 
lying,  "subject  to  D.'s  orders,"  in  the  store. 
D.  meanwhile  became  insolvent,  and  trans- 
ferred his  estate  to  the  plaintiffs.  C.  &  Co.  de- 
manded the  goods  of  the  company,  and,  in 
effect,  seized  them  as  still  in  course  of  transit : 
—Held,  that  the  transitus  was  determined 
when  the  goods  were  landed  at  N.,  and  that  C. 
&  Co.,  therefore,  were  not  entitled  to  stop 
them.  Fairfax  v.  lUawarra  Steam,  Navigation 
Co.,  11  S.C.R.  103. 
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IV.  Rescission. 

Payment— Reasonable  Time.]— Shares  in  a 
mining  company  hav,uig  been  purchased  for 
cash  on  a  Thursday,  and  not  paid  for  on  Satur- 
day morning  following,  applications  for  the 
completion  of  the  purchase  having  in  the  mean- 
time been  made,  the  seller  rescinded  the  con- 
tract and  rejected  subsequent  offers  of  payment. 
In  an  action  by  the  purchaser  against  the  seller 
for  damages  for  breach  of  contract,  the  jury 
found  for  the  defendant  :— Held,  on  motion  for 
new  trial,  that  the  verdict  ought  not  to  be  dis- 
turbed, as  the  jury  were  justified  in  finding  that 
a  reasonable  time  had  elapsed  for  the  completion 
of  the  contract  before  its  rescission.  Muston  v. 
Blake,  11  S.C.R.  92. 

V.  In  Market  Overt. 

Auction.'] — A  sale  by  a  licensed  auctioneer  in 
Sydney  is  not  a  sale  in  market  overt.  Boggs  v. 
HicMe,  2  S.C.R.  211. 

VI.  Sale  of  Land. —  See  Vendor  and  Pur- 
chaser. 

VII.  Sale  op  Ships.— iSee  Shipping. 

And  see  Contract. 


SAILOR. 
See  Shipping. 


SALVAGE. 
See  Shipping. 


SANDHILLS  PROTECTION. 

Statutes.  ] — 

15  Vict.  No.  7  [Sydney). 

16  Vict.  No.  30  {Sydney  and  New- 

castle). 


SAVINGS  BANK. 

Statutes.] — 

26  Vict.  No.  11  {Consolidation). 
34  Vict.  No.  15  {Oovemment). 

Infant  Depositor — Discretion  in  Bank  to  Pay 
Money  Om«.]— Sec.  27  of  the  Savings  Baifk  Con- 


solidation Act,  26  Vict.  No.  11,  enacts  that  in 
case  the  trustees  shall  receive  any  deposit  of 
money  from  or  for  the  use  and  benefit  of  any 
infant,  it  shall  be  lawful  for  them  to  pay  to  such 
person  the  amount : — Held,  that  by  the  opera- 
tion of  the  eighth  section  of  the  Acts  Shortening 
Act,  22  Vict.  No.  12,  there  was  vested  a  discre- 
tionary power  in  the  trustees  of  the  bank,  and, 
therefore,  no  action  for  his  deposit  would  lie  at 
the  suit  of  an  infant.  The  declaration  con- 
tained a  second  count  for  money  lent  and  money 
had  and  received  to  the  plaintiff's  use.  The 
defendants  pleaded  that  the  plaintiif  was  unable 
to  give  a  receipt  which  should  be  a  sufficient 
discharge  to  the  defendants  for  any  money  paid 
by  them  : — Held,  that  the  plea  was  bad.  Nixon 
V.  Savings  Bank  of  N.S.W.,  2  S.C.R.  288. 

Savings  Bank  Deposit — Shares  in  Building 
Society — Name  of  A  ccottnt,] — Ryan  v.  Lloyd,  2 
N.S.W.  L.R.  137.  ^ee  Husband  and  Wife, 
col.  406. 

34  Vict.  No,  15 — Regulation  If.  —  Forged 
Notice  of  Withdrawal.] — Brimson  v.  Suttor,  3 
N.S.W.  L.R.  1 .    See  Bankers,  col.  46. 


SCAB. 
-See  Animals. 


SCHOOLS. 


Statutes,]- 


43  Vict.  No.  23  {Public Instruction.) 
30  Vict.  No.  2  1  ,  ,    ,       .  , , 
34  Vict.  No.  4}  ^^"'^'"'""^■^ 
10  Geo.  IV.  No.  4:UScJiool  of 

14  Vict.  No.  29    J       dustry.) 
5  Will.  IV.  No.  3-, 

8  Vict.  No.  2        HOrijftare.) 

15  Vict.  No.  2      } 

20  Viet.  No.  19  1  {Destitute 
27  Vict.  No.  16 1  Children.) 
30  Vict.  No.  4  {Reformatory.) 


SEAMEN. 
See  Shipping. 


SHEEP. 

See  Animals. 
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SEARCH  WARRANT. 
See  Warrant, 


SEDUCTION. 

See  Master  and  Servant. 


SEPARATION. 
See  Husband  and  Wife. 


SEQUESTRATION  OF  ESTATE. 
See  Iksolvenct. 


SERVANT. 
See  Master-AN'd  Servant. 


SEWERAGE. 
See  MUNICIPALITIE.S — Nuisance. 


Staiutes.]- 


40  Vict.  No.  13  ^1 
43Vict.  No.  3    i (Sydney.) 

43  Vict.  No.  32-' 

44  Vict.  No.  U{O0imtry  Towns.) 


SERVICE  OF  WRIT. 
See  District  Court — Practice  and  PLEADI^c 


SESSIONS. 
See  Justices. 


SET  OFF. 
See  Practice  and  Pleading — Insolvency. 


SHERIFF. 
Statute.]— 1  Vict.  No.  13. 

His  Authority.]  —  Where  the  sheriff  sells 
land  in  execution  of  a  judgment,  he  has  no  con- 
cern with  the  form  of  the  judgment.  His 
authority  is  the  writ  alone.  (Per  Stephen  C.J.) 
Maclean  v.  Diijhl,  5  S.C.R.  at  p.  103. 


His  Liability  for  Act  of  Bailiff— False  Re- 
twn  —  Malice  —  Damarjes.] — In  an  action,  F. 
against  W.,  it  appeared  that  a  writ  of  ca.  re. 
liad  been  issued  against  W.,  he  being  about 
to  leave  the  colony.  In  his  return  to  the 
writ  the  sheriff  stated  that  he  had  issued 
his  warrant  to  his  bailifife ;  and  that 
they  arrested  W.  ;  that  W.  was  rescued  from 
them  by  B.  and  others ;  and  that  under  it 
he  was  afterwards  re-arrested  and  held  in 
custody.  Upon  that  return  an  application  was 
made  by  the  sheriff  to  a  judge  for  a  writ  of 
attachment  for  a  contempt  against  W.,  for 
rescuing  himself,  and  against  B.  for  assisting 
the  rescue  of  W.  The  application  was  granted, 
and  under  the  writ  B.  was  arrested  and  gave 
bail  for  his  appearance.  When  the  case  was 
heard  before  tlie  Full  Court,  W.  was  fined  and 
B.  was  discharged,  the  latter  paying  his  own 
costs.  B.  then  brought  an  action  against  the 
sheriff,  in  his  declaration  alleging  that  the  de- 
fendant made  a  false  return,  and  thereby  and 
upon  the  application  of  the  defendant,  caused  a 
wi'it  of  attachment  to  issue  out  of  the  Supreme 
Court,  and  thereunder  caused  the  plaintiff  to  be 
imprisoned,  &c.,  whereby  he  was  injured  in  his 
reputation  and  suffered  pain  of  body  and  mind, 
and  was  prevented  from  attending  to  his  busi- 
ness, and  was  put  to  much  expense  in  defending 
himself  from  the  charge  of  contempt  and  in  and 
about  procuring  bail,  and  in  and  about 
procuring  his  discharge,  and  had  been  other- 
wise greatly  damaged : — Held,  that  the 
sheriff  was  responsible  for  the  acts  of  his  bailiffs. 
Held,  also,  that  where  a  sheriff  falsely  re- 
turned that  a  person  rescued  a  prisoner  from  liis 
lawful  custody,  such  person  on  proving  that 
injury  had  accrued  to  him  from  such  false 
return,  could  maintain  an  action  against  the 
sheriff  without  alleging  or  proving  malice: — 
Held,  further  (Hargrave  J.  dissentiente),  that 
where  the  damage  proved  did  not  arise  from  the 
false  return,  but  only  in  consequence  of  the 
issuing  of  the  writ  of  attachment,  no  action 
would  lie  for  what  was  the  act  of  the  Court. 
Held  (per  Faucett  J.),that  afalse  return  alone  by 
the  plaintiff,  without  consequent  damages,  will 
not  support  an  action  against  him,  even  for 
nominal  damages.  Brasyer  v.  Maclean,  12 
S.C.R.  206. 

On  appeal :— Held,   by   the   Privy  Council, 
reversing    the  decision  Of  the  majority  of  the 
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Court  below,  that  the  sheriff  of  the  colony  was 
liable  without  proof  of  malice  or  want  of  prob- 
able cause  in  an  action  for  a  false  return  of  rescue 
made  by  him  upon  a  writ  of  capias  ad  respoti- 
dendtcm  for  the  damage  which  resulted  to  tlie 
plaintiff  therefrom.  Such  return  was  conclusive 
at  that  stage  of  the  proceedings  as  to  the  truth 
of  the  alleged  rescue  by  the  plaintiff,  whom  it 
rendered  liable  to  attachment  for  a,  contempt  of 
Court  without  being  allowed  to  show  that  the 
facts  returned  were  untrue,  and  constituted  a, 
misfeasance  by  a  public  ministerial  officer  in 
the  discharge  of  his  duties.  Brasyer  v.  Maclean, 
L.R.  6  P.C.  398. 

And  see  Execution — Judgment. 


StatulesJ\- 
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2  Vict.  No.  9  (Registration). 
25  Vict.  No.  17  (Navigable  Waters 
Protection). 

35  Vict.  No.  7    s 

36  Vict.  No.  30  HMarine  Boards). 
43  Vict.  No.  13  J 

45  Vict.  No.  6    (Navigation    Law 

Amendment). 
16  Vict.  No.  25  (Foreign  Seamen). 

27  Vict.  No.  13 -J 

28  Vict.  No.  5    y(S6amen's  Laws). 
47  Vict.  No.  1   i 

43  Vict.  No.  6  (Islanders'  Shipping 
Engagements). 


I.  Sale  and  Mortgage  of  Ship. 
IL  AuTHOKiTY  OP  Master  to  Sell  Cargo. 

III.  Master  and  Seamen. 

(a)   Wages. 

(h)  Desertion. 

(c)  Illegal  Discharge. 

IV.  Bill  of  Lading. 

(a)  The  Contract. 

(b)  Landing  of  Ooods. 

V.  Charter-party, 
VI.  Rights  of  Passengers. 
VII.  Negligent  Navigation. 
VIII.  Towage  and  Salvage. 


IX.  Kidnapping  Act. 
X.  Marine  Board. 
XI.  Practice  in  Vice-Admiralty. 

I.  Sale  and  Mortgage  of  Ship. 

Mortgage — Application  fw  Liberty  to  Sell.]-~ 
S.  mortgages  a  ship  to  M.,  and  afterwards  ta 
P. ;  both  these  mortgages  being  registered.  M. , 
under  sec.  71  of  the  Merchant  Shipping  Act, 
sells  to  C.  But  before  this  conveyance  is  regis- 
tered P.  applies  to  the  Court  and  obtains  a  sus- 
pending order  under  sec.  65 ;  and,  by  his 
petition,  asks  for  liberty  to  sell  the  ship  under 
the  power  of  sale  vested  in  him  as  such  mort- 
gagee, under  sec.  71,  upon  paying  M.  the  amount 
due  to  him: — Held,  that,  assuming  the  Court 
had  jurisdiction,  the  right  of  C.  as  against  M. 
was  an  equity  within  the  meaning  of  the 
third  sec.  of  the  25  &  26  Vict.  c.  63,  and  that 
therefore  the  Court  ought  not  to  interfere.  The 
Albion,  Myrtle,  and  Oeorge,  3  S.C.R.  138. 

n.  Authority  op  Master  to  Sell  Cargo. 

Duty  of  Communicating  loith  Owner  of  Goods.] 
— The  plaintiffs,  who  resided  in  Northern 
Queensland,  shipped  certain  bales  of  wool  on 
board  a  vessel  of  the  defendants',  at  Rock- 
hampton,  for  conveyance  to  Sydney.  The  wool 
was  conveyed  to  a  Sydney  firm,  and  there  were 
more  than  twenty  other  consignments  of  the 
like  kind  on  board.  Shortly  after  her  departure 
the  vessel  was  stranded,  and  became  unable  to 
continue  her  voyage— the  wool  got  damaged, 
and  was  in  danger  of  perishing.  In  this  state 
it  was  brought  back  to  Rockhampton.  It 
was  shown  that  the  master  could  not,  with  the 
means  at  his  command,  have  cured  the  damage 
and  forwarded  the  wool  to  Sydney.  The  de- 
fendants' agent  at  Rockhampton  (acting  in 
concert  with  the  master)  telegraphed  to  and 
received  instructions  from  the  head  office  in 
Sydney,  and,  in  pursuance  thereof,  sold  the 
cargo  (including  the  plaintiffs  shipment)  a  few 
days  after  it  had  been  brought  back.  No  com- 
munication, however,  was  made,  or  attempted 
to  be  made  with  the  plaintiffs  or  their  con- 
signees in  Sydney,  previous  to  the  sale.  It 
appeared  that  the  master  acted  perfectly  bond 
fide  throughout,  but  the  plaintiffs  disputed  the 
necessity  and  propriety  of  the  sale.     The  judge 
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before  whom  the  case  was  tried,  told  the  jury 
{inter  alia)  that  the  sale  could  only  be  justified 
by  a  pressing  necessity,  adding  that  "the  course 
which  was  clearly  highly  expedient,  would  be 
considered  to  be  pressingly  necessary,"  that  the 
master  "  was  not  bound  to  expend  any  con- 
siderable amount  of  his  own  money,  to  send  the 
cargo  on — but,  on  the  other  hand,  that  he  could 
not  dispose  of  it  in  any  way,  iinless  under 
such  a  necessity  as  already  mentioned,  and 
where  he  could  hold  no  correspondence  with 
the  owners."  His  Honour  then  put  a  series 
of  questions  to  the  jviry,  the  fourth  of  which 
was,  "  Did  the  defendants — time  and  circuni- 
stances  considered — act  for  the  best,  and  as 
wise  and  prudent  men,  for  the  interests  of  the 
plaintiffs '!"  The  jury  found  for  the  defen- 
dants : — Held  (Stephen  C.J.  dissentlente),  that 
the  vei'dict  was  against  the  evidence,  it  not 
appearing  that  the  defendants  h»d  attempted  to 
communicate  with  the  plaintiffs,  or  their  con- 
signees in  Sydney,  although  communications 
did  take  place  between  the  defendants  and 
their  agents  at  Rockhampton,  prior  to  the  sale. 
And  (per  Hargrave  J. )  that  the  explanation  of 
necessity  given  to  the  jury,  and  the  fourth 
question  piit  to  them,  tended  to  withdraw  theii' 
minds  from  the  real  point  at  issue,  and  so 
amounted  to  a  misdirection.  Morse  v.  Austral- 
as!a7i  Steam  Navigation  Company,  9  S.C.R.  7. 

On  appeal  to  the  Privy  Council : — Held,  that 
the  authority  of  the  master  of  a  ship  to  sell 
the  goods  of  an  absent  owner  is  derived  from 
the  necessity  of  the  situation  in  which  he  is 
placed,  and  consequently,  to  justify  his  selling, 
he  must  establish: — (1.)  A  necessity  for  the 
sale;  and  (2.)  Inability  to  communicate  with 
the  owner.  Under  these  conditions,  and  by 
force  of  them,  the  master  becomes  the  agent  of 
the  owner,  not  only  with  the  power,  but  under 
the  obligation  (within  certain  limits)  of  acting 
for  hun.  But  he  is  not  in  any  case  entitled  to 
substitute  his  own  judgment  for  the  will  of  the 
owner  in  selling  the  goods  where  it  is  possible  to 
communicate  with  the  owner.  The  possibility 
of  communicating  with  the  owner  depends  on 
the  circumstances  of  each  case,  involving  the 
consideration  of  the  facts  which  create  the 
urgency  for  an  early  sale,  the  distance  of  the 
port  from  the  owner,  the  means  of  communica- 
tion which  may  exist,  and  the  general  position 
of  the   master  in  the    particular    emergency. 


Such  a  communication  need  only  be  made  when 
an  answer  can  be  obtained,  or  there  is  a  reason- 
able expectation  that  it  can  be  obtained  before 
the  sale.  Where,  however,  there  is  ground  for 
such  an  expectation,  every  endeavour,  so  far  as 
the  position  in  which  he  is  placed  will  allow, 
should  be  made  by  the  master  to  obtain  the 
owner's  instructions.  The  Bonaparte  (8  Moo. 
P.C.  Cases  459)  and  the  cargo  ex  Hamburg  (2 
Moo.  P.C.  Cases,  N. S. )  recognised  and  followed. 
S.C.  sttb  nom.  Australasian  Steam  Navigdtion 
Company  v.  Mm-se,  8  Moo.  P.C.  N.S.  482; 
L.R.  4  P.C.  222. 

Duty  of  Communicating  with  Owners.]— 
Certain  bales  of  wool  were  consigned  to  the 
plaintiffs  (who  also  were  owners)  in  Sydney,  to 
be  conveyed  from  Rockhampton  by  the  defend- 
ants' steamer  Boomerang.  Shortly  after  her 
departure  the  steamer  was  stranded,  and  be- 
came unable  to  continue  her  voyage ;  the  wool 
was  much  damaged,  and  in  danger  of  perishing. 
In  this  state  it  was  reconveyed  to  Rockhampton. 
The  defendants'  agent  at  Rockhampton  (in 
concert  with  the  master  of  the  Boomerang) 
telegraphed  to  and  received  instructions  from 
the  head  offlcfe  in  Sydney.  Thereupon,  and  after 
a  survey  had  been  held,  the  wool  was  sold  soon 
after  it  was  brought  back  to  Rockhampton. 
No  communication  was  made,  or  attempted  to 
be  made  with,  and  no  instructions  were  received 
from,  the  plaintiffs,  a  well-known  firm  in 
Sydney.  The  jury  answered  a  series  of  ques- 
tions put  to  them  by  the  judge  before  whom  the 
case  was  tried,  the  fourth  of  which  was — "  Could 
the  defendants  (the  time  and  circumstances 
being  considered)  have  communicated  with  the 
plaintiffs  and  received  instructions  from  them 
before  the  sale  on  the  26th?"  The  jury  answered 
in  the  affirmative,  but  they  returned  a 
verdict  for  the  defendants :— Held,  that  the 
verdict  could  not  stand,  as  by  the  answer  to  the 
fourth  question,  and  by  the  verdict  returned,  a 
contradiction  appeared  on  the  face  of  the 
record.  Tovnis  v.  The  Australasian  Steam 
Navigation  Company,  11  S.C.R.  296. 


III.  Master  and  Seamen. 
(a)   Wages. 
Preferential  Eight  of  Seamen  over  Claim  oj 
Master  to  Proceeds  of  SWp.]— The  master  of  a 


761 


SHIPPING. 


762 


ship  is  not  entitled  to  share  in  the  proceeds  of  a 
ship  with  the  seamen,  or  wholly  to  absorb  those 
proceeds,  they  being  insufficient  to  meet  either 
claim  in  full.  But  where  the  proceeds  cannot 
meet  both  claims,  the  seamen  have  a  right  to  be 
paid  preferentially  as  far  as  the  proceeds  will 
extend,  to  the  exclusion  of  the  master,  even 
although  the  decree  in  favour  of  the  latter  was 
on  a  day  prior  to  the  decree  in  favour  of  the 
seamen,  and  his  suit  prior  in  date  to  theirs. 
This  rule  was  held  to  apply  even  where  part  of 
the  master's  claim  was  for  wages  paid  by  him  to 
the  said  seamen.  The,  Anglo-Indian,  8  S.C.R. 
102. 

Wages  Suit  by  Master  —  Mortgage — Set-off 
of  Moneys  Received  be/ore  Mortgage.] — In  a 
wages  suit  before  the  Vice-Admiralty  Court 
by  the  late  master  of  a  vessel  against  the 
mortgagee  in  possession,  the  defendant  by  his 
responsive  allegation  claimed  that  the  plaintiff 
should  account  for  certain  sums  alleged  to  have 
been  received  by  him  from  the  owner  in  pay- 
ment of  wages,  and  also  for  sundry  sums  re- 
ceived by  him  for  freight,  sales  of  cargo,  and 
passage  money.  The  plaintiff,  in  his  reply,  ob- 
jected to  such  account  being  taken,  as  all  the 
items  had  accrued  in  the  time  of  the  late  owner, 
to  whom  alone  he  was  responsible  to  account 
for  them  : — Held,  that  if  the  owner  would  be  or 
was  before  the  commencement  of  the  suit  en- 
titled to  set  off  against  the  plaintiff's  claim  all 
or  any  of  the  moneys  received  by  him,  as  stated 
in  the  responsive  allegation,  the  defendant  was 
equally  entitled  to  that  set-off ;  and,  there- 
fore, responsive  allegation  admitted,  reply  re- 
jected, and  plaintiff  condemned  in  the  costs  of 
and  occasioned  by  the  latter.  Decree,  that  the 
plaintiff  bring  into  the  registry  an  account  on 
oath  of  all  receipts  and  disbursements  by  him 
for  his  late  owner,  or  otherwise  in  respect  of  the 
ship's  earnings  ;  and  that  a  general  account  be 
taken  as  between  the  master  and  owner,  the 
plaintiff  being  entitled  to  the  balance,  if  any, 
appearing  due  to  him  on  such  account.  The 
Mary  Campbell,  10  S.C.R.  261. 

Order  Dismissing  Claim  not  Final.] — To  a  de- 
claration for  money  due  for  work  and  services  as 
a  seaman, the  defendant  pleaded  that  the  plaintiff 
theretofore  appeared  before  two  justices  acting 
at  Newcastle  (being  a  competent  Court)  "and 


the  plaintiff's  said  claim  was  there  adjudicated 
upon  and  decided  before  said  justices  in  Petty 
Sessions  assembled  in  favour  of  the  defendant, 
and  an  order  was  made  by  the  said  justices  in 
the  matter  dismissing  the  said  claim  and  dis- 
charging the  plaintiff  therefrom": — Held,  on  de- 
murrer, a  bad  plea,  on  the  ground  that  the 
order  pleaded  was  not  final.  Sec.  47  of  27  Vict. 
No.  13,  only  makes  orders  for  payment  final. 
Jenkins  v.  Anderson ;  Lynch  v.  Anderson, 
S.M.H.  23rd  June  1876. 

Pleading.] — To  a  declaration  for  money  due 
for  work  and  services  as  a  seaman  on  board  of 
the  ship  Medora,  the  defendant  pleaded  that 
"the  Medora  was  a  ship  registered  in  the 
United  Kingdom  and  not  registered  in-  the 
colony  of  New  South  Wales,  and  the  claim  of 
the  plaintiff  lierein  is  for  the  recovery  of  wage^ 
as  seaman  on  board  of  the  said  ship,  and  is  in 
respect  of  an  amount  under  £50": — Held,  on 
demurrer,  a  bad  plea,  for  not  negativing  the  ex- 
ceptions in  sec.  189  of  the  Merchant  Shipping 
Act  (17  &  18  Vict.  v;.  104).  Dempsey  v. 
Anderson,  S.M.H.  23rd  June  1876. 

Foreign  Seamen  in  Foreign  Ship — Necessaries.] 
—The  promovent  shipped  on  board  a  French 
vessel  >as  steward  and  providore  under  an  agree- 
ment by  which  he  was  to  receive  £6  a  month  as 
steward,  and  be  paid  as  providore  at  a  vary- 
ing scale  per  diem,  for  each  of  the  passengers, 
officers,  and  crew.  The  libel  claimed  wages 
and  necessaries  supplied  both  within  and  outside 
the  jurisdiction: — Held,  that  he  could  only  re- 
cover for  provisions  supplied  byhiin  as  provi- 
dore within  the  jurisdiction,  and  that  the  pay- 
ments to  be  made  to  him  as  providore  could  not 
be  considered  as  wages.  The  responsive  allega- 
tion stated  that  the  vessel  was  the  property  of 
an  insolvent  French  company,  and  had  been 
sent  to  Sydney  by  orders  of  the  Syndic  for  sale; 
that  the  promovent  was  a  French  subject,  and 
shipped  in  the  French  dominions  and  was  en- 
tered on  the  articles,  and  that  by  the  laws  of 
France  the  wages  payable  to  any  person  on  the 
articles  of  a  French  ship  cannot  be  received  by 
him  at  any  port  outside  the  French  dominions, 
but  must  be  paid  to  the  consul  to  be  trans- 
mitted to  the  Ministry  of  Marine  at  Paris,  in 
order  that  certain  lawful  deductions  may  be 
made  ;  and  that  according  to  the  law  of  France 
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no  creditor  of  an  insolvent  company  can  pursue 
any  remedy  against  its  property,  but  can  only 
recover  his  debt  by  suing  the  Syndic.  Held, 
that  these  statements  did  not  amount  to  a  de- 
fence.    The  Ocean  Queen,  1  N.S.W.  L.R.  99. 

(6)  Deseftion. 

Olumge  of  Ownership  of  Vessel.'] — A  seaman 
■was  convicted  before  justices  of  deserting  from  a 
British  ship.  It  appeared  from  the  depositions 
that  the  ship  had  changed  owners  since  the 
articles  were  signed,  but  that  there  had  been  no 
change  of  master : — Held,  that  the  conviction 
was  right.  The  change  of  ownership  does  not 
cancel  the  articles,  at  any  rate  as  between  the 
roaster  and  crew.  Robins  v.  Power  (4  C.B.  N.S. 
778  ;  27  L.  J.  C.P.  257)  distinguished.  Exparte 
Woodford,  4S.C.R.  265. 

(c)  Illegally  Discharging  Seamen. 

Master  of  Foreign  Vessel — 17  Vict.  No.  36,  «. 
11.] — A  master  of  a  foreign  merchant  vessel 
was  convicted  before  justices  under  sec.  11 
of  the  Water  Police  Regulation  Act  of  1853,  17 
Vict.  No.  36  (repealed)  of  having  illegally  dis- 
charged a  seaman  in  the  port  of  Sydney.  But, 
although  the  evidence  showed  a  dismissal  of  the 
seaman  in  point  of  fact,  the  defendant  had  not 
given  him  a  formal  discharge  : — Held,  that  the 
section  applied  to  masters  of  foreign  vessels,  as 
well  as  of  British  vessels ;  and  that  a  formal 
instrument  of  discharge  was  not  necessary  to 
bring  the  defendant  within  the  Act.  Ex  parte 
Dmiglass,  1  S.C.R.  App.  25. 

IV.  Bill  OP  Lading. 
(a)  The  Contract. 

Memorandum  in  Margin — Berthing  Vessel — 
Practice.] — A  bill  of  lading  had  the  following 
memorandum  written  on  its  margin  : — "  Goods 
to  be  discharged  from  ship  berthed  at  Camp- 
bell's wharf  on  arrival,  provided  there  is  a 
vacant  berth  within  48  hours."  It  was  not 
initialled  or  signed  by  the  captain  : — Held,  in 
au  action  for  breach  of  the  contract  contained  in 
the  above  memorandum,  that  if  the  words 
were  in  the  margin  of  the  bill  of  lading  when 
signed  by  the  captain,  they  were  binding  upon 
him.     Held,  also,  that  upon  true  construction 


of  the  memorandum,  the  captain  was  to  berth 
at  Campbell's  wharf  within  48  hours  of  arrival, 
provided  there  was  a  vacant  berth.  Parhury  v. 
Purdy,  S.M.H.  3rd  March  1876. 

Conditional  Delivery  of  Bill  of  Lading  to  Agent 
of  Master.] — An  action  on  a  bill  of  lading 
will  lie  by  the  consignor  against  the  master  of  a 
vessel,  although  the  bill  of  lading,  after  being 
signed  was  not  delivered  to  the  plaintiff,  but  to 
the  defendant's  agent,  to  be  held  until  called 
for  by  the  plaintiff  (as  was  afterwards  done). 
Hamilton  v.  Ritchie,  S.M.H.  7th  June  1876. 

Delay  in  Making  Claims — Non-Liability  for 
Negligence.]  —  Goods  of  the  plaintiff  were 
shipped  to  be  carried  in  the  defendants'  steamer 
from  S.  to  M.  under  a  bill  of  lading  containing 
the  following  conditions : — "  The  company  not 
to  be  responsible  under  any  circumstances  if 
such  goods  or  any  of  them  be  missed  or  lost, 
unless  a  claim  be  made  on  account  thereof 
within  two  weeks  from  this  date,  nor  for  any 
loss  of  or  damage  to  any  goods  which  exceed 
the  sum  of  £2  sterling  in  value,  unless  the  goods 
so  lost  or  damaged  be  booked  as  for  more  than 
that  value,  and  paid  for  accordingly  .... 
nor  for  any  loss  or  damage  whatsoever,  under 
^ny  circumstances,,  unless  such  loss  or  damage 
shall  occur  or  arise  from  or  in  consequence  of 
the  gross  default  of  the  company."  The  goods 
so  shipped  were  lost  by  the  defendants  : — Held, 
on  demurrer,  that  if  no  claim  were  tnade  within 
two  weeks  from  the  receipt  of  the  goods  for 
shipment,  or  it  the  goods  exceeded  £2  in  value 
and  were  not  booked  and  paid  for  as  for  more 
than  that  value,  the  defendants  were  exempt 
from  liability,  even  for  gross  default : — Held, 
also,  that  an  equitable  replication,  setting  up 
by  way  of  excuse  for  not  making  a  claim  within 
two  weeks  of  the  receipt  of  the  goods  for  ship- 
ment, that  the  plaintiff  had  not  and  could  not 
have  had  knowledge  of  the  goods  being  lost 
withiu  that  time,  was  bad.  Black  v.  Tllawarra 
Steam  Navigation  Co.,  1  N.S.W.  L.R.  258. 


(6)  Landing  of  Ooods. 

Liability  after  Goods  Landed — Readiness  to 
Deliver— Reasonable  Time.] — Where  goods  are 
conveyed  under  a  bill  of  lading  to  be  delivered 
in  good  order  and  condition,  upon  payment  of 
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freight,  and  the  ship  has  arrived  and  taken  up 
her  moorings,  and  the  master  is  ready  to  deliver 
the  goods  to  the  consignee  according  to  his  con- 
tract, but  the  latter  is  unwilling  to  pay  the 
freight,  and  receive  them — the  master  may, 
after  a  reasonable  time,  land  the  goods,  and  if 
they  are  so  landed  on  a  convenient  and  accus- 
tomed wharf,  at  n.  convenient  hour,  in  good 
order  and  condition,  ready  for  delivery  to  the 
consignee  on  payment  of  the  freight,  the  contract 
to  deliver,  &c.,  under  the  bill  of  lading  is  satis- 
fied on  the  master's  part.  If  the  consignee, 
after  such  landing,  still  neglects  or  refuses  to 
pay  the  freight,  the  master  has  the  option 
either  of  exercising  his  right  of  lien  upon  the 
goods  for  the  amount  due  or  of  suing  for  it 
under  his  contract ;  but  if  he  elects  the  former 
remedy  he  is  bound  (though  not  as  a  carrier  or 
under  the  bill  of  lading)  to  use  every  reasonable 
precaution  to  preserve  the  goods  from  injury, 
and  will  be  answerable  for  any  damage  occasioned 
to  them  during  their  detention,  not  merely  by 
his  misfeasance,  but  also  by  his  negligence. 
Requisites  of  pleadings  in  actions  by  consignees 
against  shipmasters  under  such  circumstances 
stated  and  explained.  Cooper  v.  Downward, 
9  S.C.R.  59.  Dangar  v.  Champion,  ib.  at  p. 
64  (note). 

Delivery  on  Wharf. 1 — A  bill  of  lading  of 
goods  shipped  fronl  London  to  Sydney  and 
consigned  to  the  plaintife  was  signed  by  the 
defendant  as  master.  It  was  in  the  usual  form 
and  contained  the  following  clause: — "The 
master  is  to  deliver  the  goods  with  all  reason- 
able despatch  and  the  consignees  are  to  be 
ready  to  receive  them  within  forty-eight  hours 
after  the  ship  commences  to  unload  ;  otherwise 
the  master  or  agent  may  discharge  and  store 
them  at  the  expense  and  risk  of  the  owners  of 
the  goods.''  The  plaintiff's  goods  consisted  of 
galvanised  iron  boiler  tubes.  The  ship  began 
to  discharge  at  a  wharf  in  Sydney  on  the  7th 
of  January.  On  the  10th  the  plaintiff's  tubes 
were  discharged  and  placed  upon  the  wharf. 
The  ship  remained  alongside  till  the  23rd,  the 
tubes  being  then  on  the  wharf.  Afterwards 
they  disappeared.  The  plaintiffs  brought  an 
action  for  non-delivery.  The  defendant  pleaded 
that  he  was  ready  and  willing  to  deliver  the 
goods  to  the  plaintiffs  according  to  the  bill  of 
lading,  but  that  the  plaintiffs  were  not  ready 


to  receive  or  take  delivery  of  them ;  that 
thereupon  the  defendant  caused  the  goods  to 
be  placed  on  a  wharf  to  which  the  ship  was 
then  moored,  and  which  was  a  proper  and 
convenient  place  for  the  purpose,  and  that 
afterwards  the  goods  were  taken  away 
without  any  fault  of  the  defendant.  At  the 
trial  the  Chief  Justice  pvxt  three  questions  to 
the  jury,  which,  with  the  answers  given  to 
them,  are  as  follows : — Were  the  tubes  landed 
on  the  wharf?  Yes.  Was  it  reasonable  on 
the  part  of  the  defendant  to  land  the  tubes 
on  the  open  wharf  and  leave  them  there  with- 
out placing  them  in  any  person's  charge  or 
taking  any  precautions  to  prevent  their  being 
carried  away  by  any  one  who  might  think  fit 
to  take  them  ?  No.  Was  the  wharf  on  which 
the  tubes  were  left  a  convenient  and  proper 
place  on  which  to  leave  them  ?  Yes.  The 
jury  also  found  a  general  verdict  for  the 
defendant.  A  new  trial  being  moved  for  on  the 
ground  that  the  second  special  finding  of  the 
jury  entitled  the  plaintiffs  to  a  verdict : — 
Held,  that  the  second  question  was  immaterial 
to  the  issues  in  the  action,  and  that  even 
assuming  that  the  defendant  was  bound  under 
the  special  clause  in  the  bill  of  lading  to  store 
the  goods,  the  plaintiff's  action  was  not  for  non- 
storage  but  for  non-delivery,  and  that  the 
plaintiffs  could  not  recover  without  showing 
that  they  were  ready  to  take  delivery  (per 
Paucett  J.  and  Manning  J.;  Windeyer  J.  dissen- 
tiente).  Australasian  Steam  Namgation  Co.  v. 
Thurston,  2  S.C.R.  N.S.  259. 

Landing  ore  Wharf— Customs  Regulations  Act 
of  1879.] — Goods  were  shipped  in  London  on  the 
Champion,  under  a  bill  of  lading,  "to  be  de- 
livered at  the  port  of  Sydney"  to  the  con- 
signee. The  bill  of  lading  contained  a  clause — 
"The  master  is  to  deliver  the  goods  with  all 
despatch,  and  the  consignees  are  to  be  ready  to 
receive  them  within  forty-eight  hours  after  the 
ship  commences  to  unload,  otherwise  the  master 
may  discharge  and  store  them  at  the  expense 
and  risk  of  the  owners  of  the  goods."  The 
Champion,  on  her  arrival  at  Sydney,  was 
moored  alongside  the  "Australian  Wharf." 
After  advertising  in  the  usual  way  notice  of 
discharge,  the  Champion  commenced  to  unload 
on  16th  May.  The  plaintiff  passed  entries  for 
the  wharf  under  42  Vict.  No.  19.     On  16th, 
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I7th,  or  18th  May  the  plaintiff's  goods  were 
landed.  The  cargo  was  landed  very  rapidly, 
and  the  wharf  was  soon  so  blocked  that  the 
plaintiff's  draymen  were  unable  to  find  the 
goods,  which  were  ultimately  lost.  By  the 
custom  of  the  port  of  Sydney,  delivery  at  the 
wharf  is  delivery  to  the  consignee.  The  Dis- 
trict Court  judge  found  that  there  was  no 
default  on  the  part  of  the  plaintiff's  carriers, 
and  that  the  wharf  was  not  a  convenient  and 
proper  one  for  ships  from  England  to  discharge 
cargo  on,  and  gave  a  verdict  for  the  plaintiff. 
On  appeal: — Held,  that  the  plaintiff,  having 
passed  entries  for  the  "Australian  Wharf,"  had 
authorised  the  master  to  land  the  goods  there. 
But  held,  also,  that  the  mere  landing  of  the 
goods  on  the  wharf  is  not  sufficient  delivery. 
They  must  be  so  landed  that  the  consignee  can 
get  tKera.  Verdict  sustained.  Tinsley  v.  Cook, 
2N.S.W.  L.R.  363. 

Landing  at  Convenient  Wharf  —  Usage.]  — 
The  usage  "  that  the  landing  of  goods,  after 
notice  to  consignees,  at  a  convenient  wharf,  is 
complete  delivery  to  consignee,"  does  not 
establish  that  a  mere  physical  placing  of  the 
goods  upon  the  wharf  and  freeing  them  from 
the  tackle  used  to  place  them  there  will  dis- 
charge the  master  from  his  responsibility  under 
the  bill  of  lading.  There  must  be  a  landing 
equivalent  to  delivery,  leaving  the  owner  at 
liberty  to  come  and  take  them  away.  There 
can  be  no  efficient  delivery  under  a  usage  of 
this  kind  unless  the  goods  are  so  placed  on  the 
wharf  as  to  be  subject  to  the  dominion  of  the 
consignee.  Goods  were  landed  at  a  wharf  after 
notice  to  the  consignee.  The  delivery  clerk, 
who  was  admitted  to  be  the  agent  of  the  master, 
refused  from  the  first  to  allow  the  consignee  to 
take  the  goods  away.  The  goods  were  subse- 
quently lost:— Held,  that  there  had  beeii  no 
delivery  to  the  consignee  under  the  bill  of 
lading  within  the  meaning  of  the  usage,  and 
that  the  master  was  responsible,  under  the  bill 
of  lading,  for  the  loss.  Meyerstein  v.  Barber, 
(L.R.  2  C.P.  38,  661;  4  H.L.  317)  considered. 
Virgoe  v.  Cook,  3  N.S.W.  L.R.  102. 

Delivery  on  Wharf  as  Customary— Goods  after- 
wards Lost  hy  Shipowners'  Negligence— Lien  for 
Freight.]— Goods  were  shipped  on  board  the 
defendants'  vessel  to  be  delivered  at  the  port  of 


Sydney  to  order  or  assigns,  on  payment  of  freight. 
The  bill  of  lading  then  provided  that  "con- 
signees or  their  assigns  must  be  ready  to  take 
delivery  of  goods  as  soon  as  the  ship  is  ready  to 
discharge  them,  otherwise  the  master  or  agent 
shall  be  at  liberty  to  land  and  warehouse  the 
goods,  or  discharge  them  into  a  store,  ship,  or 
hulk,  or  into  lighters,  or  on  a  wharf,  as  cus- 
tomary, at  the  merchant's  risk  and  expense  .  . 
the  ship  shall  have  a  lien  upon  the  goods  for 
all  freight  and  charges  for  which  the  goods  are 
liable  under  the  bill  of  lading."  On  SOthJune 
the  ship  began  to  discharge  at  the  Circular 
Quay,  which  appeared  to  be  a  customary  wharf. 
The  goods  consigned  to  the  plaintiff  were  landed 
shortly  afterwards.  On  12th  July  the  plaintiff 
received  the  bill  of  lading  from  the  consignor, 
and  on  14th  July  paid  freight  and  obtained  a 
delivery  order.  The  goods,  however,  could  not 
be  found,  having  been  lost  or  stolen  from  the 
wharf  by  the  defendants'  negligence.  In  an 
action  in  the  District  Court  by  the  consignee 
against  the  shipowners,  on  the  bill  of  lading,  the 
judge  gave  a  verdict  for  the  plaintiff,  on  the 
ground  that  the  goods  were  never  in  the  power 
or  dominion  of  the  consignee,  because  of  the 
existing  lien  for  freight.  On  appeal,  held,  that 
if  goods  are  placed  on  some  customary  wharf 
at  a  convenient  time  after  the  arrival  of  the 
vessel,  in  such  a  way  as  to  be  within  the 
dominion  of  the  person  owning  them,  the 
liability  of  the  shipowners  is  discharged  ;  and 
that  as  the  shipowners  had  done  all  that  they 
were  bound  to  do,  and  as  the  consignee  could 
have  taken  away  the  goods  on  paying  the 
freight  and  charges  due  on  them  under  the 
bill  of  lading,  the  shipowners  were  not  responsi- 
ble for  the  loss  of  the  goods.  Rule  made  absolute 
for  a  new  trial.  Barraclough  v.  Orient  Steam 
Navigation  Co.,  4KS.W.  L.R.  75. 

V.  Charter-Pabty. 

The  Contract— Tonnage  of  Vessel.]— A.  being 
owner  of  a  ship,  chartered  her  to  B.  by  a 
charter-party  in  the  following  words: — "The 
vessel  will  load  granite  and  timber  in  quantities 
suitable  for  the  safety  of  the  vessel,  say  about 
fifty  tons,  and  then  fill  up  with  maize,  say  ten 
tons.  The  stone  to  be  put  m  the  vessel  and 
taken  out  by  charterers,  and  is  also  at  then- 
risk    whilst    in   the    slings,    charterers   being 
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responsible  for  any  damage  whilst  loading  or 
discharging  stone,  not  exceeding  what  she  can 
reasonably  stow  and  carry."  In  an  action  in 
the  District  Court  by  A,  against  B.,  for  not 
continuing  to  employ  A.'s  ship,  the  judge  gave  a 
verdict  for  the  defendant,  because  the  vessel 
was  described  as  carrying  about  fifty  tons, 
whereas  on  loading  her  she  was  unable  with 
safety  to  the  vessel  to  carry  more  than 
thirty -four  tons : — Held  (granting  a  new  trial), 
that  by  the  contract  the  vessel  was  not  bound  to 
carry  sixty  tons.  She  was  to  be  loaded  in  quan- 
tities not  exceeding  what  she  could  reasonably 
stow  and  carry.     Davis  v.  Young,  8  S.C.R.  259. 

The  Contract — Soundness  of  Vessel — Condition 
Precedent — Evidence.1 — By  charter  party  it  was 
agreed  that  the  plaintiffs  vessel,  "being  tight, 
staunch,  and  strong.  Sec,"  should  proceed  to 
ManUa,  and,  "being  tight,  staunch,  and 
strong,  &c.,"  to  the  satisfaction  of  the  defend- 
ants' agents,  should  receive  on  board  a  cargo  of 
sugar,  to  be  brought  to  Sydney  and  there 
delivered.  The  vessel  arrived  at  Manila  on  the 
29th  January,  and  notice' was  at  once  given  to 
the  defendants'  agents  that  she  was  ready  to 
receive  cargo.  The  agents  promised  to  send 
the  sugar  alongside,  and  the  vessel  was  accord- 
ingly dunnaged  and  otherwise  prepared.  No 
sugar  was  sent  imtil  the  5th  Pebruaiy,  but  on 
the  4th  February  the  defendants'  agents  called 
a .  survey  on  the  vessel ;  the  report  of  the 
surveyors  was  unfavourable.  The  master  of 
the  vessel  also  called  a  survey,  and  the  re- 
port was  favourable.  The  defendaints'  agents 
declined  to  send  the  sugar,  and  the  plaintiff's 
vessel  returned  to  Sydney  in  ballast : — Held 
(Hargrave  J.  dissentiente),  that  there  was  no 
expression  of  satisfaction,  nor  anything  from 
which  satisfaction  could  be  inferred,  on  the 
part  of  the  defendants'  agents  at  Manila; 
and,  further,  that  even  had  satisfaction 
really  been  felt  in  the  outset,  and  been 
expressed  in  the  manner  relied  on  by  the 
plaintiff,  the  agents  were  entitled,  and  in- 
deed bound  —  on  the  discovery  of  circum- 
stances requiring  the  change — to  retract  that 
expression  and  exercise  the  power  of  rejec- 
tion conferred  on  them.  Further  held,  that 
the  satisfaction  of  the  charterers'  agents  as 
to  the  condition  of  the  vessel  was  a,  condition 
precedent  to  the  right  of  the  owner  to  a  per- 


formance of  the  promise  to  load.      Dibba  v. 
Colonial  Sugar  Refining  Co.,  11  S.C.R.  198. 


"VI.  Rights  of  Passengers. 

Passengers'  Luggage — Declaration  of  Value  — 
Jewellery  —  Substitution  of  Another  Vessel.] — 
The  second  subdivision  of  the  503rd  section 
of  the  Merchant  Shipping  Act  (17  &  18  Vict, 
c.  104)  extends  to  the  articles  enumerated, 
not  only  when  shipped  as  merchandise,  but  alsa> 
when  taken  or  put  on  board  as  passengers." 
luggage  (Hargrave  J.  diss. ).  Therefore,  where 
the  plaintiff's  portmanteau  of  luggage,  con- 
taining, amongst  other  things,  her  jewellery, 
was  lost  or  stolen,  after  having  been  put  on 
board  of  the  defendants'  steamship  F.  I.,  to  be 
carried  with  her  from  Sydney  to  Newcastle : — 
Held  (Hargrave  J.  dissentiente),  that  the  de- 
fendants were  not  liable  for  the  value  of  the 
jewellery,  although  liable  for  the  remainder  of 
the  portmanteau's  contents,  inasmuch  as  no 
declaration  in  writing  of  such  value  had  been 
made,  as  by  the  section  required.  G.,  as  a. 
passenger  from  Sydney  to  Newcastle,  with 
her  luggage,  went  on  board  the  defendants* 
steamship  F.  I.  and  occupied  her  allotted 
berth  in  the  ladies'  cabin — her  portmanteau 
being  placed  elsewhere,  and  out  of  her  control, 
by  the  direction  of  the  stewardess.  G.  did  not 
then,  or  previously,  pay  her  fare.  Just  before 
the  time  at  which  it  was  advertised  that  the 
F.  I.  would  leave,  an  accident  to  her  machinery 
was  discovered,  which  prevented  her  starting. 
It  was  arranged  between  the  defendants'  ma- 
nager and  the  captain  of  the  H.,  a  steamship 
belonging  to  another  company,  and  then  about 
to  proceed  to  Newcastle,  that  the  passengers  of 
the  F.  I.  should  be  conveyed  by  the  H.  The 
plaintiff's  portmanteau  was  handed  to  one  of 
several  men,  apparently  in  the  employ  of  the 
defendants,  who  were  carrying  luggage  from  the 

F.  I.  to  the  H.  The  plaintiff's  portmanteau 
from  that  time  disappeared.  G.  went  to 
Newcastle  in  the  H.,  assuming  that  her  luggage 
had  already  been  conveyed  there;  and  paid 
her    fare    during    the    journey : — Held,    that 

G.  was  entitled  to  recover;  that  the  H.  was 
substituted  for  the  F.  I.,  and  that  when  G. 
paid  her  passage  money  on  board  of  the  H. 
the  contract  entered  into  on  board  of  the  F.  I. 
was  completed,  and  that  there  was  no  subse- 
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quent  rescission,     (xore.  v.  Australasian  Steam 
Navigation  Co.,  12  S.C.R.  14. 

Passengers  Act  (18  &  19  Vict.  c.  119),  s.  73— 
Breach  of  Provisions  of  Oontract  Ticket — Sum- 
mary Proceedings  against  Master  —  Oontract 
Ticket  not  Signed  by  Master.'] — Summary  pro- 
ceedings having  been  instituted  under  sec.  73  of 
the  Passengers  Act  (18  &  19  Vict.  c.  119)  by  a 
passenger  against  the  master  of  a  vessel  for 
breach  of  the  provisions  of  the  contract  ticket, 
it  appeared  that  the  contract  ticket  was  not 
signed  by  the  master,  or  by  anyone  in  his 
behalf.  The  magistrate  before  whom  the  pro- 
ceedings were  heard,  however,  made  an  order 
against  the  defendant,  with  damages  and  costs, 
and  awarded  a  further  sum  of  £20,  holding  that 
by  sec.  73  he  was  compelled,  where  a  breach  of 
a  contract  had  been  committed,  to  award  that 
sum  in  addition  to  damages  and  costs  : — Held, 
on  motion  for  a  prohibition,  that  whatever  pro- 
ceedings might  be  taken  against  him  under 
other  sections  in  order  to  make  him  liable  to  a 
penalty,  the  master  could  not  be  proceeded 
against  summarily  for  the  breach  of  a  contract 
which  he  did  not  enter  into.  Held  also,  that 
the  magistrate  was  in  error  in  holding  that  he 
was  obliged  by  sec.  73  to  award  £20.  Rule  for 
a  prohibition  made  absolute,  without  costs.  Mx 
parte  Rowley,  4  N.S.W.  L.R.  321. 

VII.  Neglioent  Navisation. 

Steamers  Breaking  Punt-cahle  on  River  Mur- 
ray.}— Peltier  v.  Darwent,  9  S.C.R.  133,  sub  tit. 
Negligence,  col.  624. 

"Narrow  Ohannel" — Duties  of  Pilot,]— That 
portion  of  the  harbour  of  Port  Jackson  which 
lies,  between  Dawes'  Point  and  Milson's  Point  is 
not  a  "  narrow  channel"  within  the  meaning  of 
sec.  32  of  the  Steam  Navigation  Act  of  1852  (16 
Vict.  No.  46).  And,  qucere,  whether  any  part  of 
the  harbour  is.  Ex  parte  Jenkins,  10  S.C.R. 
138. 

A  pilot  was  convicted  before  justices  of  a 
breach  of  sec.  32  of  16  Vict.  No.  46.  The  facts 
proved  were  that  a  steamer,  in  charge  of  the 
pilot,  coming  up  the  harbour,  was  kept  on  the 
north  or  starboard  side  of  the  fairway  until, 
when  nearly  up  to  Milson's  Point,  it  was  con- 
sidered that  the  tide,  then  flowing,  would  carry 


her  to  her  moorings,  about  500  yards  west  of 
Dawes'  Point,  on  the  south  side.  The  engines 
were  then  stopped  and  the  helm  put  to  star- 
board. About  fifty  yards  east  of  her  moorings 
just  ■  off  Dawes'  Point  she  came  into  collision 
with  a  smaller  steamer,  which  had  previously 
appeared  off  her  starboard  bow  showing  a  green 
light,  but  which  when  near  suddenly  ported 
her  helm.  Semble,  that,  under  the  circum- 
stances, the  pilot  was  not  to  blame  for  the 
collision.  At  all  events,  the  section  being 
penal,  he  was  entitled  to  the  benefit  of  any 
doubt.     The  conviction  was  quashed.     lb. 

A  merican  Steamer— Look-out — A  dmiraZtyLaw 
in  U.S.A.— 25  &  26  Vict.  o.  63,  sees.  33  &  61.]— 
The  A.  H.  B.,  a  British  barque,  on  a  voyage 
from  New  South  Wales  to  New  Zealand,  sailing 
a  course  east  by  north  half -north,  at  10.30  p.m. 
sighted  an  American  steamship,  the  N.,  under 
steam,  holding  a  course  west  by  south.     The 
vessels  so  rapidly  approached  each  other  that  a , 
collision,   stem  on,   appearing   inevitable,   the 
A.  H.  B.  ported  her  helm.     The  N.  did  not 
alter  her  course  or  stop.     The  N.  struck  the 
A.  H.  B.  with  great  force  between  the  fore  and 
mizen  chains,  and  caused  her  great  damage  both 
in  hull  and  rigging.     After  the  collision,  the  N. 
did  not  stop,  nor  was  any  assistance  tendered  to 
the  A.  H.  B. : — Held,  that  the  N.  was  liable  for 
the  damage  caused  by  the  collision,  as,  on  the 
evidence,  it  appeared  that  if  there  had  been  a 
proper  and  vigilant  watch  kept  on  board  of  the 
N.  the  collision  would  not  have  happened;  and 
that  the  collision  would  equally  have  happened  . 
whatever  the  state  of  the  A.  H.  B.'s  lights..    In 
respect  of  all  rules  of  navigation,  and  rules  con- 
cerning  lights,   the  law  administered  in    the 
Admiralty  Courts  of  Great  Britain  and   the 
United  States,  in  cases  of  collision  on  the  high 
sea,  is  practically  the  same,  the  only  difference 
being  that  in  the  United  States,  there  being  no 
clause  in  the  Act  of  Congress  corresponding 
with  sec.  61  of  25  &  26  Vict.,  c.  63,  the  decisions 
are  founded  on  the  general  law  a,nd  usage  of  the 
sea,  evidenced  by  written  rules  or  statutes  iden- 
tical with  both  countries,  whereas  in  the  British 
Courts  the  decisions  rest  entirely  on  the  rules  as 
the  accepted  expression  of  that  law  aitd  usage- 
Sec.  33  of  25  &  26  Vict.  u.  63  does  not  apply  to 
foreign  vessels.      Tlie.  A.  H.  Badger,  11  S.p.R. 
156. 
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Total  Loss — Measure  of  Damages — Trover.] — 
The  plaintiflf  sued  for  damages  for  the  running 
down  of  his  yacht  by  a  steamer  belonging  to  the 
defendants.  At  the  trial  Manning  J.  told  the 
jury  that  if  they  found  that  the  yacht  was  not 
worth  repairing  they  might  give  the  plaintiflf  a 
verdict  for  the  full  value,  and  that  the  defen- 
dants might  retain  the  remains  of  the  yacht. 
The  jury  found  that  the  yacht  was  not  worth 
repairing,  and  returned  a  verdict  for  the  plaintiff 
for  the  full  value  of  the  yacht : — Held,  that  the 
direction  was  right. 

Held,  also,  that  if  a  plaintiff  claims  as  for  a 
total  loss  and  recovers  a  verdict  on  that  footing, 
he  cannot  afterwards  maintain  an  action  of  trover 
against  the  defendants  for  the  hull,  spars,  &c., 
of  the  vessel,  which  remain  in  their  hands. 

After  the  yacht  was  run  down  and  sunk  the 
defendants  raised  her.  The  defendants'  mana- 
ger proceeded  to  the  yard  of  L.,  a  boat-builder 
in  whom  plaintiflf  had  confidence,  but  afterwards 
had  her  taken  to  another  wharf,  put  on  shore 
there,  and  afterwards  taken  away  to  another 
boat-builder's,  and  again  removed  without  any 
notice  to  the  plaintiflf.  Held,  per  Hargrave  J., 
semble  per  Manning  J.,  that  these  facts  were 
evidence  of  a  conversion  by  the  defendants. 
King  v.  TJie  Bulli  Coal  Mining  Company,  Knox 
389. 

Negligent  Use  of  Warp — "Fairway."] — The 
Navigation  Act  (35  Vict.  No.  7),  sec.  120,  enacts 
that  the  master  of  every  ship  or  vessel  navigating 
any  harbour,  &o.,  shall  so  far  as  may  be  praotic- 
a,ble,  keep  on  that  side  of  the  fairway  or  mid- 
channel  thereof  which  lies  on  his  starboard 
hand : — Held  (per  Martin  C.J.  and  Manning 
J. ),  that  these  words  do  not  compel  a  steamer 
to  navigate  in  the  fairway,  but  only  fix  the  rule 
of  the  road  for  vessels  plying  in  the  harbour. 
A  small  ferry-boat  plying  outside  the  limits  of 
the  fairway,  as  marked  by  the  Marine  Board, 
is  not  departing  from  the  rule.  At  the  trial  of 
an  action  for  negligence.  Manning  J.  told  the 
jury  that  it  did  not  follow  because  a  plaintiflf 
was  somewhat  in  the  wrong,  that  he  should 
suffer  when  the  substantial  main  wrong  was  on 
the  other  side,  and  that  in  that  case  he  would 
not  be  responsible,  although  there  might  be 
some  degree  of  wrongfulness  on  his  side  which 
might  have  caused  the  disaster : — Held  (per 
Martin  C.J.  and  Manning  J.),  that  the  direction 


was  wrong.  Blaxland  v.  The  Australasia/a 
Steam  Navigation  Co.;  Drury  v.  Same,  Knox 
434. 

The  defendants  warped  out  a  large  screw 
steamer  from  their  wharf  at  eleven  o'clock  on 
a  dark  night,  with  a  warp  from  300  to  400  feet 
in  length.  The  steamers  which  usually  left  th©^ 
wharf  at  that  hour  were  paddle-boats,  and  used 
no  warp.  No  notice  was  given  of  the  change 
of  steamers,  nor  was  any  precaution  taken  to 
warn  persons  of  the  presence  of  the  warp,  which 
was  not  visible.  The  steamer  in  which  the 
plaintiffs  were,  ran  into  the  warp,  and  they 
were  injured : — Held  (per  Martin  C.J.  and 
Manning  J. )  that  there  was  sufficient  evidence 
of  negligence  to  support  verdicts  for  the  plain- 
tiffs. Per  Hargrave  J.  The  rule  in  navigation 
is  that  a  vessel  in  motion  should  keep  out  of 
the  way  of  a  vessel  stationary,  and  the  plaintiflf 
was  bound  to  prove  afl&rmatively  that  no  act  on 
his  part  contributed  to  the  accident.     lb. 

Evidence  of  Negligence.] — What  is  suflicieut 
evidence  of  negligence  by  persons  navigating  a 
steamer,  considered.  Sheather  v.  The  Clarence 
and  Richmond  Rivers  Steam  Navigation  Co., 
Knox  455. 

Sailing  Vessel  Meeting  Steamer.] — PlaintiflPs 
schooner,  the  C. ,  was  run  down  by  defendant's 
steamer,  the  M.  It  appeared  that  the  C.  was 
steering  S.S.W. ,  going  free,  and  the  M.,  N.  by  E. 
Neither  vessel  was  seen  from  the  other  until 
they  were  close  together,  and  nearly  end  on. 
The  C.  ported  her  helm,  and  the  M.  star- 
boarded, and  a  collision  took  place.  The  jury 
found  a  verdict  for  the  plaintiff.  A  rule  for  a 
new  trial  was  moved  for  on  the  ground  (among 
others)  that  the  C.  ought  to  have  kept  her 
course.  The  rule  was  refused.  Per  Martin  C.J. 
When  a  sailing  vessel  going  free  is  meeting  a 
steamship  end  on,  or  nearly  so,  both  vessels 
ought  to  port  their  helm.  Spears  v.  Smith,  1 
S.C.R.  N.S.  120. 

Compulsory  PUotage^-Pilot  must  be  inCharge.] 
— The  defendant's  steamer  was  boarded  by  a 
sea  pilot  outside  Port  Jackson  Heads.  The 
pilot  brought  the  steamer  above  a  line  from 
Careening  Point  to  Garden  Island,  whrare  the 
steamer  was  stopped  for  a  few  minutes,  but  not 
anchored.    The  assistant  harbour-master  came 
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on  board  and  took  charge,  the  sea  pilot  remain- 
ing on  board,  but  giving  no  further  directions, 
and  taking  no  part  in  the  navigation.  The 
vessel  was  then  navigated  to  a  wharf  at  Miller's 
Point,  and  on  the  way  ran  into  a  wharf  of  the 
plaintiff  at  Balmain:— Held,  that  it  is  not 
sufficient  that  a  duly  qualified  pilot  should  be 
on  board,  but  that  he  must  be  actually  in 
charge  to  protect  the  owners  from  liability. 
Held,  also,  that  the  judge  was  right  in  leaving 
the  question  as  to  who  was  in  actual  charge,  to 
the  jury.  Hayes  v.  The  Pacific  Mail  Steamship 
Co.,  1  S.C.R.  N.S.  139. 


Steamer  Lying  in  Fairway. '\  —  Collision 
between  the  brig  B.  and  the  steam-tug 
A.  The  tug  T.,  having  the  brig  B.  and  the 
schooner  L.  ia  tow,  was  negligently  navigated 
too  close  to  the  tug  A.,  lying  in  the  fairway 
without  sufficient  steam  up  to  move  out  of  the 
way  of  passing  vessels.  No  sufficient  look-out 
was  kept  by  those  on  board  the  brig  B.,  and  no 
effort  was  made  by  them  to  avert  the  collision  : 
— Held,  that  both  parties  were  to  blame ;  and  it 
was  ordered  that  the  cost  of  repairs  and  de- 
murrage should  be  equally  borne  by  the  parties; 
each  party  to  pay  his  own  costs.  The  Byron, 
2N.S.W.  L.R.  (Adm.)  1. 

Collision.'] — The  real  meaning  of  the  rule  that 
vessels  meeting  are  to  pass  each  other  on  the 
port  side,  is  that  such  rule  is  only  to  be  adopted 
when  vessels  are  either  approaching  each  other 
with  both  lights  in  view,  or  so  nearly  end  on 
that  there  is  danger  of  collision.  The  Dnclcen- 
Md,  3  N.S.W.  L.R.  (Adm.)  1. 


VIII.  Towage  and  Salvage. 

Acceptance  of  Services  of  Salvor— Sale  by  Mar- 
shal.]— Ship  of  the  value  of  £3500  rescued  from 
a  position  of  considerable  danger  by  three  steam 
tugs: — Held,  though  no  particular  risk  or  skill 
shown  on  the  part  of  the  salvors,  that  £250  was 
proper  remuneration  for  all.  Held,  that  where 
a  vessel  is  in  distress,  the  services  of  the  salvor 
actually  rendered  must  be  taken  to  have  been 
accepted  unless  expressly  refused,  such  refusal 
must  be  made  known  to  the  salvor.  Sale  of  ship 
by  marshal  without  the  sanction  of  the"  Court 


not    recognised.     Single  v. 
I,"  1  S.C.R.  Eq.  47. 
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Amount.]— Where  a  schooner  of  the  value  of 
£900  was  rescued  from  a  position  of  great 
danger  by  a  steamer  valued  at  £10,000— from 
six  to  eight  hours  being  occupied  in  the  opera- 
tion—the judge,  holding,  under  the  circum- 
stances, that  it  was  a  case  of  salvage,  decreed 
to  the  salvors  £160.  The  John  Bulloclc,  9 
S.C.R.  300. 


Towage— Maritime  Lien.]— A  claim  for  tow- 
age rendered  necessary  by  the  condition  or  posi- 
tion of  the  vessel  towed  constitutes  a  maritime 
lien,  even  though  the  vessel  at  the  time  be  in 
the  hands  of  charterers.  The  Macgregor, 
Heseltoa's  Claim,  14  S.C.R.  107. 


Salvage  or  Tmvage.]— For  the  purpose  of 
determining  whether  services  rendered  by  tow- 
ing a  vessel  partially  disabled  into  port  are  to 
be  remunerated  as  salvage  or  towage,  a  vessel 
is  to  be  considered  in  danger  when,  although 
not  in  imminent  or  absolute  danger,  so  far  as 
the  ship  and  the  lives  of  the  passengers  are  con- 
cerned, she  is  not  in  such  a  state  that  a  prudent 
man  would  send  her  to  sea,  not  being,  in  her 
then  condition,  fit  to  encounter  the  ordinary 
perils  of  the  sea.  The  Wotonga,  2  N.S.W. 
L.R.  (Adm.)  5. 

Where  a  vessel  is  not  only  not  seaiVorthy,  but 
in  actual  and  imminent  danger,  the  services 
rendered  to  her  must  be  regarded  as  of  a  salvage 
character.  The  Northampton,  4  N.S.W.  L.R. 
(Adm.)  1. 

The  Northampton,  an  immigrant  ship,  struck 
on  a  rock  near  Port  Hacking,  off  the  coast  of 
New  South  Wales,  about  four  miles  from 
Botany  Bay.  She  got  off,  but  was  making 
water  fast.  The  Dairymaid,  a  small  coasting 
steamer,  was  requested,  but  proved  unable,  to 
tow  her.  The  Civility,  another  coasting  steamer, 
owned  by  the  promovents,  took  some  of  the 
passengers  off  and  towed  her  into  Botany  Bay, 
where  she  was  beached.  The  respondents  denied 
the  towage,  or  that  the  Northampton  was  m 
sufficiant  danger  to  justify  a  claim  for  salvage. 
Under  all  the  circumstances,  the  Court  awarded 
£535  for  damages  to  the  Civility  and  for  loss  of 
freight  and  £400  for  salvage.     lb. 
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IX.  Kidnapping  Act  and  Slave  Trade. 

Seizure  of  Supposed  Slaver— Certificate  pro- 
tecting Seizor  from  Costs  and  Action^-2  d:  3 
Vict.  c.  73,  s.  4.] — In  a  suit  for  the  con- 
demnation of  a  vessel  seized  by  one  of  Her 
Majesty's  ships  under  circumstances  which  led 
to  the  supposition  that  she  was  a  slaver,  Stephen, 
C.J.,  although  finding  that  the  supposition 
was,  in  fact,  groundless,  granted  the  seizor  a 
certificate  protecting  him  from  costs  and  action 
— holding  that  under  the  circumstances  there 
was  probable  cause  for  making  the  seizure. 
Qucere,  as  to  the  applicability  of  the  2  &  3  Vict. 
K.  73,  sec.  4,  to  vessels  trading  in  our  seas.  The 
Daphne,  10  S.C.E.  37. 

Natives  Engaged  before  Kidnapping  Act  1872 
—  Vessel  Carrying  them  Homewards  Subject  to 
Forfeiture.} — Natives  of  islands  in  the  Pacific 
Ocean  were  engaged  before  tke  proclamation  of 
the  Kidnapping  Act  1872,  to  fish  and  dive  for 
pearl-shell  on  the  North-eastern  coast  of  Aus- 
tralia for  a  certain  time,  and  then  to  be  taken 
back  to  their  islands.  The  term  of  their 
engagement  ended  after  the  proclamation  of  the 
Act,  and,  while,  in  pursuance  of  the  agreement, 
the  natives  were  being  conveyed  homewards, 
the  vessel  so  conveying  them  was  seized  : — 
Held,  that  such  carrying  of  the  natives,  they 
being  natives  of  islands  in  the  Pacific  Ocean  and 
labourers,  after  the  proclamation  of  the  Act — 
no  bond  having  been  entered  into,  or  license 
obtained  in  that  behalf — was  a  violation  of  the 
law,  subjecting  the  vessel  and  cargo  to  for- 
feiture.    TheMelanie,  12  S.CR.  91. 

Natives  of  islands  in  the  Pacific  Ocean  were 
engaged,  before  the  passing  in  England,  or  pro- 
clamation in  Australia,  of  the  Kidnapping  Act 
1872,  to  procure  pearl-shells  and  bSche-de-mer 
in  Torres  Straits.  After  the  proclamation  of 
the  Act  in  Queensland  and  New  South  Wales, 
certain  natives,  who  had  been  engaged  as  divers, 
were  being  taken  from  the  fishing  station  to  a 
British  port  to  <}btain  a  license  in  accordance 
with  the  Act.  While  prosecuting  such  voyage, 
the  vessel  conveying  them  was  seized  : — Held, 
that  as  no  license  hadi  been  obtained,  such 
carrying  of  the  natives — they  belonging  to  the 
islands  in  the  Pacific,  and  being  labourers — was 
a  violation  of  the  Act,  subjecting  the  vessel  and 
cargo  to  forfeiture.  The  Challenge,  12  S.C.R. 
127. 


Knowledge  of  Master — Barratry.] — When  a 
master  ships  and  carries  Polynesian  native 
labourers  without  a  license,  against  the  pro- 
visions of  the  Kidnapping  Act  1872  (35  &  36 
Vict.  c.  19),  proof  that  the  master,  although  he 
may  never  have  seen  the  Act  itself  or  the  pro- 
clamation thereof  in  the  Australasian  colonies, 
was  informed  before  shipping  the  labourers 
that  such  an  Act  existed  and  that  it  was  illegal 
to  carry  them,  is  sufficient  evidence  to  justify  a 
jury  In  finding  that  he  shipped  and  carried  the 
labourers  wilfully  and  with  knowledge  of  the 
prohibition,  so  as  to  make  his  act  barratrous. 
Australian  Insurance  Co.  v.  Jackson,  33  L.T. 
286  ;  affirming  decision  in  Jackson  v.  Australian 
Insurance  Co.,  13  S.C.R.  196.  See  sub  Insur- 
ance (Marine),  ante  col.  490. 


X.  Marine  Board. 

Discretion  as  to  Granting  Certificates.'] — The 
Marine  Board  is  bound  to  deliver  a  certificate  of 
service  to  any  one  who  has  in  fact  served  as 
master  of  a  coast-trade  ship  prior  to  the  2nd  day 
of  April,  1872.  Ex  parte  Summerbell,  11  S.C.R. 
145. 

Suspension  of  Certificate — No  Report — Memher 
Interested.] — A  prohibition  will  lie  to  the  Marine 
Board.  The  Marine  Board  held  an  investigation 
into  the  cause  of  a  collision  between  two  vessels, 
A.  and  B.,  by  which  B.  was  sunk.  One  of  the 
members  of  the  board  attending  the  inquiry  was 
a  member  of  the  company  which  owned  the 
vessel  A. ;  another  member  was  the  manager  of 
an  assurance  company  in  which  a  re-insurance 
against  collision  had  been  effected  on  the  same 
vessel.  The  board,  without  having  received  any 
report,  suspended  the  certificate  of  the  master  of 
the.  vessel  B.  for  navigating  his  vessel  on  the 
wrong  side  of  the  harbour: — Held,  that  the 
Marine  Board  had  no  power  under  the  Naviga- 
tion Act  (35  Vict.  No.  7),  to  suspend  a  certifi- 
cate unless  a  report  in  writing  upon  the  case  had  ■ 
first  been  received  by  the  board  pursuant  to  sec. 
87  of  the  Act  : — Held,  also,  that  two  of  the 
members  of  the  board  were  interested  in  the 
result,  and  should  not  have  sat  on  the  inquiry. 
A  prohibition  was  granted.  Ex  parte  Dalton, 
S.M.H.  27th  May,  9th  June  1876. 

Regulations — Boat  Races.] — The  applicant  for 
a  prohibition  was  convicted  before  justices  of  a 


77» 


SLAUGHTER-HOUSES. 


780 


breach  of  the  following  regulation  made  by  the 
Marine  Board,  under  sec.  19  of  the  Navigation 
Act  of  1871  (35  Vict.  No.  7)  and  sec.  15  of  the 
Navigation  Act  Amendment  Act  of  1873  (36 
Vict.  No.  30),  to  be  observed  at  boat  races: — 
"  Only  two  steamers  will  be  permitted  to  follow 
any  race,  viz.,  one  authorised  by  the  Marine 
Board  to  convey  the  members  of  the  press,  the 
other  to  carry  the  umpire."  The  applicant 
being  master  of  a  steamer  not  authorised  by  the 
board,  followed  the  race: — Held,  that  the  regu- 
lation was  not  vltra  vires,  and  that  the  convic- 
tion was  right.  Ex  ■parte  Waterhovse,  2  S.C.R. 
N.S.  194. 

Its  Ccnstitviion  and  Power3.'\ — The  Govern- 
ment has  not  such  "control  and  supervision ''  of 
the  Marine  Board  as  to  render  it  liable  for 
damage  caused  by  the  negligence  of  the  board's 
officers.  Nippers.  Watson,  3  N.S.W.  L.B.  168. 


XI.  Practice  in  Vick-Admirai,ty. 

Pka  and  Proof^Due  Diligence — Motion  for 
Dismissal.] — Where  a  suit  in  Vice- Admiralty  was 
by  plea  and  proof,  and  the  pleadings  being  con- 
cluded no  time  had  been  appointed  for  the 
examination  of  the  witnesses,  or  for  the 
hearing,  although  the  promovent  had  not  used 
due  diligence  in  prosecuting  the  suit,  the  Judge 
tloramissary  held  that  he  had  no  power  to 
dismiss  the  suit.  The  Macgregm — Potts  and 
Paul's  Claim,  14  S.C.R.  103. 


SLANDER. 
See  Defamation. 


SLAUGHTER-HOUSES. 
Statvie.y-lZ  Vict.  No.  42. 

City  Boundaries— Soap  Factory.^ — The  defen- 
dant was  convicted  before  justices  on  an 
information  under  sec.  7  of  the  Slaughter- 
Houses  Act  (13  Vict.  No.  42),  charging  him 
with  carrying  on  the  business  of  soap-boiling 
within  the  limits  of  the  city  of  Sydney.  At  the 
time  of  the  passing  of  that  Act,  the  factory  in 
question  was  situated  outside  the  city  bouiid- 
ariea,  but  by  33  Vict.  No.  9,  these  boundaries 


were  extended  so  as  to  include  the  land  on 
which  the  factory  stood ;  and  at  the  time  of 
these  proceedings  the  defendant's  factory  was 
within  the  city  boundaries  : — Held,  on  motion 
for  prohibition,  that  the  conviction  was  right. 
13  Vict.  No.  42  applied  to  the  city  of  Sydney, 
as  defined  by  the  boundaries  as  extended  by 
33  Vict.  No.  9.   Ex  parte  Melly,  12  S.C.R.  184. 


SMALL  DEBTS  RECOVERY. 

Statutes.]— 10  Vict.  No.  10. 
33  Vict.  No.  IL 

42  Vict.  No.  15. 

43  Vict.  No.  34. 
45  Vict.  No.  27, 

For  Cases  see  Justices,  col.  512,  &e. 


SMALL-POX. 
Statute.]— 4S  Vict.  No.  25. 


SMOKE  NUISANCE  ABATEMENT. 
Statute.]— 29'^ict.  No.  16. 


SOLICITOR. 
See  Attorney  and  Solicitor. 


SPECIFIC  PERFORMANCE. 
See  Contract — Partnership— Vendor  and 
Purchaser. 


SPIRIT  MERCHANTS. 
Statute.]— 20  Vict.  No.  37. 


SPIRITS. 
5'to«««es.]-29Vi^ot.No.  15  J^^jj,  „»  Colonial. 

Customs  Duties  on.] — See  Customs. 
Sale  of.]— See  Publican. 
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SPIRITUOUS  AND  FERMENTED  LIQUORS 
ADULTERATION. 
Staiute.]—19  Vict.  No.  19. 


STAGE  CARRIAGES. 

Siatutes.l  — 

6  Wm.  IV.  No.  2. 

13  Vict.  No.  5. 

36  Vict.  No.  14  {PublicVehichs). 

48  Vict.  No.  21  {Carriages  Segulation). 


STAMP  DUTY. 

Statutes.]— 29  Vict.  No.  6  (1865). 
34  Vict.  No.  10  (1871). 
44  Vict.  No.  3  (1880). 

I.  When  Duty  is  Payable. 

II.  Costs. 

III.  Recovery  of  Penalties. 

I.  When  Duty  is  Payable. 

29  Vict.  No.  6 — What  Instruments  are  Liable.] 
— The  third  section  of  the  Stamp  Duties  Act  of 
1865  enacts  that  duties  shall  be  paid  "for  and 
in  respect  of  the  several  matters  described 
or  mentioned  in  this  Act,  and  the  four  several 
Schedules  of  Duties  hereto  annexed,  or  for  or  in 
respect  of  the  parchment  or  paper  upon  which 
the  same  respectively  shall  be  written,"  and 
"at  the  several  rates  set  down  in  figures  in 
the  schedule."  The  schedule  was  as  follows; 
— "  Bills  of  exchange — Inland  bill  of  exchange 
or  promissory  note  for  the  payment  to  the 
bearer,  or  to  order,  or  on  demand,  of  any 
sum  of  money  not  exceeding  £50— one  shil- 
ling. Foreign  bill  of  exchange  or  promissory 
note,  drawn  in,  but  payable  out  of  the  colony  of 
New  South  Wales— the  same  duty  as  on  an  in- 
land bUl  of  the  same  amount  and  tenor.  Bill 
of  exchange,  draft,  or  order  drawn  or  endorsed 
out  of  the  colony  for  payment  of  moriey  on  de- 
mand—the same  duty  as  on  an  inland  bill  of  the 
same  amount  and  tenor.  Draft  or  order  for  the 
payment  of  any  sura  of  money  to  the  amount  of 
forty  shillings  and  upwards  to  the  bearer,  or  to 
order  on  demand— one  penny.''    A  promissory 


note  made  in  the  colony  by  G.  B.,  in  favour  of 
H.  T.,  one  month  after  date,  payable  in  the 
colony: — Held,  not  liable  to  duty.  A  promis- 
sory note  made  in  the  colony  by  J,  J.,  payable 
one  month  after  date,  in  favour  of  S.  6.  or 
order : — Held,  liable  to  duty.  A  promissory 
note  made  in  Queensland  by  T.  C,  in  favour  of 
A.  P.  or  order,  one  mouth  after  date  and  pay- 
able in  the  colony: — Held,  not  liable  to  duty. 
A  bill  of  exchange  made  in  Sydney  by  the  Bank 
of  New  South  Wales,  payable  at  Maitland  to 
the  order  of  J.  C,  three  days  after  sight : — 
Held,  liable  to  duty.  A  bUl  of  exchange  drawn 
by  the  Bank  of  New  Zealand,  in  the  colony  of 
New  Zealand,  payable  to  J.  H.  or  his  order,  at 
the  Bank  of  New  South  Wales  in  Sydney,  fifteen 
days  after  sight: — Held,  not  liable  to  duty.  An 
instrument  in  the  following  form:— "  Tarong, 
Queensland,  1st  August  1865.— £10.  Pay  J.  B. 
or  order,  the  sum  of  ten  pounds  sterling,. on  ac- 
count of  Henry  Wallis.  To  Messrs.  S.,  H.  & 
Co.,  Sydney":— Held,  liable  to  duty.  An  in- 
strument in  the  following  form: — "Bank  of 
New  South  Wales,  Maitland,  6th  September 
1865. —£149  16s.  3d.  Pay  to  the  order  of 
Messrs.  A.  &  B.,  one  hundred  and  forty -nine 
pounds  sixteen  shillings  and  three  pence,  for 
value  received.— J.  M.  S.,  manager.  To  the 
Bank  of  New  South  Wales,  Sydney":— Held, 
liable  to  duty  of  one  penny,  as  a  draft  for  the 
payment  of  "forty  shillings  and  upwards''  to 
order  on  demand.  The  schedule  also  contained 
the  following  item:— "  Receipt  or  discharge 
given  for  any  sum  of  money  for  forty  shillings 
and  upwards — one  penny.  Exemptions  from 
the  preceding  duties  on  receipts.  Acknowledg- 
ment given  for  money  deposited  in  any  banks  to 
be'accounted  for."  The  Bank  of  New  South 
Wales  having  received  from  J.  E.  C.  £114  on 
fixed  deposit,  repayable  to  J.  E.  C.  twelve 
months  after  date,  gave  to  him  a  membrandum 
as  follows:— "  Bank  of  New  South  Wales,  &c. 
Due  29th  July  1866,  £114.  Sydney,  29th  July 
1865.  Received  from  J.  E.  C.  the  sum  of  one 
hundred  and  fourteen  pounds,  as  a  fixed  deposit 
for  twelve  months,  to  bear  interest  at  the  rate  of 
six  per  cent,  per  annum  for  that  period  from  the 
date  hereof.  For  and  on  behalf  of  the  Bank  of 
New  South  Wales,  C.  M.  P.,  manager."  Held, 
liable  to  a  penny  duty  as  a  receipt.  Attorney - 
General  v.  The  Bank  of  New  South  Wales,  4 
S.C.R.  245. 
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Qiieensland  Enactment,  identical  with  29 
■  Vid.  No.  6,  s.  19 — Document  Stamped  for 
Production  at  Trial.] — The  18th  section  of 
the  Queensland  Stamp  Act  (which  is  a  ver- 
batim copy  of  the  19th  section  of  29  Vict. 
No.  6)  enacts  that  where  any  written  instru- 
ment liable  to  duty  shall  be  executed  by 
any  person  "  before  it  shall  be  duly  stamped  for 
denoting  the  payment  of  the  said  duty,"  the 
commissioners  shall  be  paid  the  whole  or  the 
deficiency  of  the  stamp  duty  payable  thereon, 
and  a  fine  of  20  per  cent. ;  and  upon  payment  of 
the  said  duty  and  fine,  the  commissioners  are  to 
cause  such  instrument  to  be  duly  stamped  with 
a  stamp  denoting  the  payment  of  such  duty  or 
deficiency,  and  also  with  a  stamp  denoting  the 
payment  of  a  fine,  in  lieu  of  any  receipt  to  be 
written  or  given  for  such  fine."  And  no  such 
jnstrument  shall  bepleaded,  or  given  in  evidence, 
or  admitted  to  be  good  or  available  in  law  or 
equity,  until  the  same  shall  be  duly  stamped  in 
manner  aforesaid."  Action  on  a,  cheque  made 
by  the  defendant.  Plea,  set-off.  Replication, 
an  agreement  made  in  Queensland  in  accord  and 
satisfaction.  At  the  trial,  the  agreement  when 
produced  bore  Queensland  stamps  for  the  proper 
amount  of  duty  due  thereon,  and  also  the  amount 
of  the  fine  for  not  having  been  stamped  before  it 
was  signed.  But  it  was  admitted  that  the  stamps 
had  been  affixed  in  Sydney  the  day  before  the 
trial :— Held,  that  the  agreement  was  admissible 
in  evidence ;  as  the  section  does  not  make 
stamping  one  of  the  essentials  to  the  operation 
of  the  instrument,  but  only  a  requisite  to  its 
being  given  in  evidence,  and,  therefore,  to  a 
matter  relating  only  to  procedure.  Held,  also, 
(Stephen  C.J.  dissentiente,  and  Faucett  J., 
dubitante),  that  the  agreement  was  properly 
stamped.     Canning  v.  Brown,  6  S.C.E..  169. 

29  Vict.  No.  6 — Award.] — An  award  made  in 
pursuance  of  an  order  of  reference  at  a  trial  is 
liable  to  duty  as  an  instrument  under  the  Stamp 
Act  of  1865,  and  cannot,  until  stamped,  be  used 
for  any  purpose.     Baherx.  Nixon,  7  S.C.R.  15. 

Payment  by  Administrator  ore  Realty.] — Under 
the  Stamp  Duties  Act  of  1865  an  administratrix 
is  bound  to  pay  duty  on  letters  of  administration 
in  respect  of  any  real  estate  of  which  the  intes- 
tate at  the  time  of  his  death  was  seised  or 
possessed,  and  is  bound  to  include  an  account  | 


of  such  real  estate  in  the  residuary  account 
required  by  the  said  Act  and  the  regulations 
thereunder.     R.  v.  Diehson,  8  S.C.R.  7. 

Conveyance  of  Equity  of  Redemption  to  Mort- 
gagee— Costs.] — B.  was  mortgagee  of  certain 
freehold  properties  mortgaged  to  him  by  J.  to 
secure  the  payment  of  £5000.  J.  sequestrated 
his  estate  in  1860,  and  M.  was  appointed  his 
official  assignee  on  9th  November  1861.  The 
outstanding  assets  of  J.'s  estate  were  sold  and 
conveyed  to  C,  and  in  AprU  1867,  C.  sold  and 
conveyed  to  B.,  for  £12,  the  outstanding  equity 
of  redemption.  B.  claimed  to  have  his  deed  of 
conveyance  so  executed  by  C.  stamped  with  a 
five-shilling  ad  valorem  stamp,  being  the  amount 
payable  on  £12.  The  Commissioner  for  Stamps 
determined  and  assessed  that  the  stamp  duty 
chargeable  on  the  deed  was  a  £25  10s.  ad 
valorem  duty,  on  the  ground  that  it  was  a 
conveyance  on  a  sale,  and  that  the  property 
conveyed  was  subject  "to  a  •  sum  of  money 
charged  thereon  by  the  way  of  mortgage,  and 
then  due  and  owing  to  the  purchaser,  and  that 
the  stamp  duty  therefore  was  payable  on  the 
amount  due  on  the  mortgage  as  well  as  on  the 
consideration  of  £12: — Held,  on  appeal,  imderthe 
22nd  section  of  the  Stamp  Duty  Act  of  1865, 
that  the  Crown  was  entitled  to  the  smaller  duty 
only.  Ex  parte  Commissioner  for  Stamps,  8 
S.C.R.  97. 

Where  Statute  has  Expired.] — J.  D.,  having 
made  a  wUl,  died  before  the  31st  of  December 
1874.  Probate  was  granted  of  the  will  on  6th 
of  January  1875.  On  the  31st  of  December 
1874,  the  Stamp  Act,  29  Vict.  No.  6,  as  con- 
tinued by  34  Vict.  No.  20,  expired  by  effluxion 
of  time: — Held  (per  Martin  C.J.  and  Faucett 
J.),  that  the  probate  was  not  liabl^to  duty 
(Hargrave  J.  dissentietite).  Dictum  of  Parke  B. 
in  Stephenson  v.  Oliver,  8.  M.  &  W.  234,  not 
followed.  The  repeal  and  expiration  of  an  Act 
are  identic£^l  in  their  effects.  Ex  parte  Dunne, 
13  S.C.R.  210. 

44  Vict.  No.  3— Probate  Duty— Foreign  Domi- 
cil.] — The  testator  died  domiciled  in  Scot- 
land, possessed  of  bills  of  exchange  secured  by 
mortgage  of  station  property  in  this  colony. 
Probate  ot  the  will  was  granted  by  the  Supreme 
Court  to  the  executors;  but  the  Prothonotary 
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refused  to  issue  the  probate  unless  probate  duty 
were  paid  on  the  personalty  in  the  colony.  On 
motion  for  an  order  directing  the  Prothonotary 
-to  issue  the  probate  without  payment  of  duty: — 
Held,  that  by  the  Stamp  Act  of  1880  (44  Vict. 
No.  3)  a  duty  was  imposed  on  the  issuing  of 
probates  and  letters  of  administration  in  the 
colony;  and  that  the  Prothonotary  was  right  in 
refusing  to  issue  probate  without  payment  of 
the  duty.  Sutherford's  Will,  3  N.S.W.  L.E. 
176. 


II.  Costs. 

29  Vict.  No.  6  —  Costs  of  Appeal]  —  On 
an  appeal  from  an  assessment  of  stamp  duty 
under  the  Stamp  Duties  Act  of  1865  (29 
Viet.  No.  6),  the  Court  held  that  they  had  no 
power  to  give  costs  against  the  Commissioner 
for  Stamps.  Mx  parte  Commissioner  for  Stamps, 
-8  S.C.R.  97. 


III.  Recovery  of  Penalties. 
Under  34  Vict.  No.  10 — Receipt  not  Stamped — 
Not  Criminal  Proceeding.'] — The  third  section  of 
-the  Act  34  Vict.  No.  10  provides  that  "if  any 
person  shall  give  any  receipt,  liable  to  duty  and 
not  duly  stamped,  &c.,  or  shall  separate  or 
divide  the  amount  paid  with  intent  to  evade  the 
duty,  he  shall  forfeit  the  sum  of  jElO,  to  be 
recovered  in  a  summary  way  before  two  justices 
of  the  peace,  on  the  complaint  of  any  Commis- 
sioner for  Stamps": — Held,  that  on  an  informa- 
tion by  such  Commissioner  under  this  section 
for  giving  a  receipt  liable  to  duty  and  not  duly 
stamped,  the  defendant  is  competent  to  give 
evidence  on  his  own  behalf;  and,  semble  (per 
Stephen  C.J.),  that  he  is  also  compellable  to 
^ive  evidence  against  himself: — Held,  also,  that 
"the  proceedings  on  such  informations  are  not 
criminal  proceedings.  Per  Stephen  C.J.  and 
Faucett  J.,  that  the  giving  of  an  unstamped 
receipt  is,  under  this  section,  an  "ofiFence 
pimishable  by  summary  conviction.''  Ex  parte 
Moffitt,  10  S.C.R.  270. 

Under  iA  Vict.  No.  ^—Common  Informer.]— 
Penalties  incurred  under  the  Stamp  Duties  Act 
•of  1880  (44  Vict.  No.  3)  may,  by  s.  65,  be 
recovered  summarily  upon  information  by  a 
•common  informer.     It  is  not  necessary  that  the 


information  should  be  filed  by  the  Attorney- 
General  or  someone  in  his  name  or  acting  on  his 
behalf.  Langham  v.  Beaublanc,  3  N.S.W. 
L.R.  366. 


STATE  AID  TO  RELIGION. 
Smtute.]—W  Vict.  No.  19  (Abolition  of). 


STATE  CHILDREN. 
8talttUe.]-ii  Vict.  Ne.  24  (Relief). 


STATUTE. 

Effect  of  Expiration  of  Statute.]— The  repeal 
and  expiration  of  an  Act  of  Parliament  are 
identical  in  their  effects.  Ex  parte  Dunne,  13 
S.C.R.  210. 


STEAM  NAVIGATION. 
See  Shippikg. 


STIPENDIARY  MAGISTRATES. 

Statutes.]— 13  Vict.  No,  1   \ 

45  Vict.  No.  17  mSydney.) 
47  Vict.  No.  UJ 
And  see  Justices. 


STOCK. 

See  Animals— Diseases— PASTnKES. 


STOPPAGE  IN  TRANSITU. 
See  Sale— Shipping. 


SUCCESSION  DUTY. 
See  Stamp  Duty. 


SUGAR  HOUSES. 

Statutes.]— W  Vict.  No.  21. 
26  Viet.  No.  18 
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SUGGESTION. 

Practice  as  to  filing  a  suggestion  under  see.  116 
of  the  Common  Law  Procedure  Act.  Eossiter 
V.  M'Ouigan,  1  S.C.R.  154.  Macansh  v.  Bow- 
man, 10  S.C.R.  370. 


SUICIDE. 
Set  Criminal  Law,  col.  183. 


SUMMONS. 

Writ  of.l — See  District  Court- 
Justices. 


■Practice- 


Sunday  OBSERVANCE. 
Statutes.']— 5  Vict.  No.  6. 

47  Vict.  No.  8  (Butchers'  Closing). 


SUPERANNUATION 
Statutes.'l—il  Vict.  No.  11 


36  Vict.  No.  29 
48  Vict.  No.  24  J 


(Of  Givil  Ser- 
vants). 


SUPREME  COURT. 

Chaster  of  Justice  (13th  Oct.  1823),  2  01.  Stat. 
2186. 

Statutes.}— 6  Will.  IV.  No.  12.   . 

4  Vict.  No.  22. 

5  Vict.  No.  9. 

12  Vict.  No.  1. 

13  Vict.  No.  34. 
15  Vict.  No.  17. 
17  Vict.  No.  12. 
20  Vict.  No.  11. 
22  Vict.  No.  14. 
24  Vict.  No.  8. 
29  Vict.  No.  18. 
37  Vict.  No.  10. 

43  Vict.  No.  2 

44  Vict.  No.  9 

45  Vict.  No.  1 

46  Vict.  No.  15 
46  Vict.  No.  19 
46  Vict.  No.  21, 
44  Vict.  No.  18  (Equity  Act  1880.) 
48  Vict.  No.  13  (Appeals). 

Practice  in.] — See  Practice  and  Pleading. 


(Judges.) 


Its  Status.]  —  The  Supreme  Court  is  a 
Superior  Court  of  co-ordinate  jurisdiction  with 
the  Superior  Courts  at  Westminster,  and  has 
only  one  superior,-  the  Privy  Council.  The 
Supreme  Court  is  not  bound  by  the  mere 
opinion  of  any  Judge  of  any  Court.  It  is  not 
bound  to  follow  the  judgments  of  any  of  the 
Superior  Courts  at  Westminster,  though  its 
usual  practice  is  to  do  so.  (Per  Martin  C.J.) 
Mx  parte  Dunne,  13  S.C.R.  210. 

Us  Judgments  —  Principles  on  which  Court 
mil  Overrule.]  —  Though  there  are  so  many 
instances  in  recent  times  of  the  Courts  in  West- 
minster Hall  reversing  their  own  judgments, 
we  should  of  course  be  very  reluctant  to 
overrule  any  judgment  of  our  Court,  under 
any  but  very  extraordinary  circumstances. 
Per  Curiam,  overruling  Dick  v.  Kidd  (1857), 
a  decision  on  the  construction  of  sec.  8  of  the 
Insolvent  Act,  5  Vict.  No.  17;  Bank  of  Austral- 
asia V.  Karris,  1  S.C.R.  App.  at  p.  16;  and 
see  E.  V.  Drowit,  1  S.C.R.  App.  43 ;  Fisher  t. 
Thornton,  2  S.C.R.  131;  Ex  parte  Paynter,  2 
S.C.R.  189;  Harris  v.  Earns,  1  N.S.W.  L.R. 
247 ;  E.  V.  Home,  2  N.S.W.  L.R.  187. 

Application  of  English  Law.] — The  ConstitiV' 
tutiou  Act  (9  Geo.  IV.  c.  83),  sec.  24  refers  to 
the  laws  regulating  the  administration  of  justice 
in  New  South  Wales  and  not  to  the  general  law 
of  the  colony.  Whicher  v.  Hume,  L.R.  7  H.L. 
124  ;  28  L.  J.  Eq.  396. 

Contempt  of.]— See  Contempt  oe  Court. 

Coiits  in.]-— See  Costs. 


SURETY. 
See  Principal  and  Surety. 


SURETIES  OF  THE  PEACE. 
See  Criminal  Law,  col.  220. 


SURGEON. 
See  Medical  Practitioner. 


SURVEY  MARKS. 
Statute.]— \Q  Vict.  No.  15. 
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SYDNEY. 


StatiUes.] — 


14  Vict.  No.  36  J 

19  Vict.  No.  11  >  Abattoirs. 

24  Vict.  No.  2    ' 


14  Vict.  No.  39 
33  Vict.  No.  10 
30  Vict.  No.  3 
44Vict.  No.  10 


33Vict.No.lOj-^'"'''°^'"*^'2/Z«™. 
30  Vict.  No.  3  (Burials  Prohibition). 


Cattle  Sale  Goods. 


4gVi0t.N0. 18' 
32  Vict.  No.  4>, 

34  Vict.  No.  6  [cathedral  Close. 
39  Vict.  No.  4-' 

38  Vict.  No.  4  {Cleveland  Street). 
9  Vict.  No.   8 1  ^    ,  ^  ,. 
lOVict.No.  2r''"^^'^'''''■2'• 
19Vict.  No.  23^^ 
41  Vict.  No.  11 
43  Vict.  No.  3  I 

43  Vict.  No.  12  '  ^ 

<n-iT-  .   -.T     „-  VGorporalwn. 

43Vict.  No.  27- ' 

45  Vict.  No.  20 

46  Vict.  No.  20 
48  Vict.  Nq.  5 
7  Vict.  No.   23  {Dispensary/). 

34  Vict.  No.  5  {Female   School    of 
Industry). 

41  Vict.  No.  14  {Gloucester  Street). 
15  Vict.  No.  6  {Hyde Park). 

42  Vict.  No.  25  {Improvement). 

43  Vict.  No.  8   {International  Exhi- 

bition). 

6  Vict.  No.  18 

7  Vict.  No.  17 
7  Vict.  No.  25 
13  Vict.  No.  1 
17  Vict.  No.  19  {Landing  Places). 
43  Vict.  No.  9  {Macquai-ie-street  Re- 
sumption). 

43  Vict.  No.  7  {Metropolitan  Guar- 
anteed Loan). 
11  Vict.  No.  11  {Necropolis). 

40Vict.  No.  131  _ 

.„-,,.      ..T     „„Y  Sewerage  Rate. 

43  Vict.  No.  32/  " 

13  Vict.  No.  42  {Slaughter  Houses). 

44  Vict.  No.  5  {Town  Hall). 
48  Vict.  No.  1  {Streets  Loom). 

42  Vict.  No.  18 -V 

43  Vict.  No.  36  Y  Tramways. 
46Vict.  No.  26^ 

26  Vict.  No.  3  1  „^    ,,  ,      „ 


i  Justices. 


SYDNEY  IMPROVEMENT  ACT. 

Liability  in  Action  for  Negligence  for  not 
Complying  with  the  Provisions  of  the  Act.]^ 
Clancy  v.  Davis,  3  N.S.W.  L.R.  299.  Sup}-a 
sub  tit.  Negligence,  col.  625. 

For  cases  under  Sydney  Corporation  Acts, 
see  Municipalities. 


TAXATION. 

Between  Parties.']—  See  Costs. 

Between  Solicitor  and  Client.] — See  Attobnet 
AND  Solicitor. 


TELEGRAM. 

Action  for  Defamation  by  Publication  of 
Telegram.] — Ashworth  v.  Fairfax,  6  S.C.R.  35, 
col.  274. 


TEMPORARY  ACTS. 
Statute.] — 24  Vict.  No.  17  {Continuance). 


TENANT. 
See  Landlokd  and  Tenant. 


TENEMENTS  RECOVERY. 
Statute.]— n  Vict,  No.  10. 

For  Cases  under.  ] — See  Landlobd  and  Tenant, 
cols.  526—528. 


THEATRE. 

Statute.]— U  Vict.  No.   23  U Public  Exhibi- 
36  Vict.  No.   8   J         tims). 

Lease  of  Theatre  —  Deposit.]  —  A.  was  a 
tenant  to  B.  of  a  certain  theatre,  for  a 
term  of  fourteen  weeks,  under  an  agreement 
containing  the  following  terms: — "A.  shall 
allow  free  access  to  the  persons  employed 
in  selling  fruit.  A.  also  further  agrees  not  to 
produce  the  dramas  of  'Faust'  or  the  'Cor- 
sican  Brothers.'  A.  to  pay  B.  the  sum  of  £60 
per  week,  in  advance,  for  the  use  of  the  theatre ; 
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also,  four  weeks'  rents  in  advance — £240— the 
said  sum  to  be  retained  by  B.,  as  the  last  four 
weeks'  rent  of  this  agreemen^.  In  the  event  of 
the  rent  not  being  paid  punctually,  according 
to  this  agreement,  B.  to  have  full  power  to  re- 
enter, etc.,  and  the  said  deposit  of  £240  to 
be  forfeited,  in  compensation  to  B.  for  the  non- 
fulfilment  of  the  agreement."  A.  entered  upon 
the  tenancy  and  paid  the  £240.  B.  having  re- 
entered in  the  fifth  week  for  non-payment  of 
rent — there  being  nine  days'  rent  in  arrear — 
relet  the  premises  to  another  person  for  the 
residue  of  the  term  mentioned  in  the  agreement 
at  the  same  rent,  and  was  paid  his  rent  in  full 
from  the  time  of  his  re-entry.  A.  having  sued 
B.  for  the  amount  of  the  deposit  less  the  rent 
due: — Held,  that  he  was  not  entitled  to  recover. 
The  deposit  was  never  meant  to  be  paid  back. 
In  any  event  it  was  to  be  kept.  If  the  defendant 
should  enter  for  non-payment  of  rent,  then  the 
deposit  was  to  be  retained  as  compensation  for 
default.     Eayner  v.  Lyster,  4  S.C.R.  366. 

Tltealrical  Engagements  and  Contracts.} — All 
engagements  and  contracts  in  connection  with 
theatres  or  performances  there,  are  to  be 
enforced  in  the  same  manner  as  other  contracts 
for  the  use  of  such  buildings,  or  for  work  and 
labour,  or  for  profit  in  connection  with  similar 
or  any  other  buildings  open  for  lawful  amuse- 
ment. An  agreement  binding  an  actor  to  per- 
form at  a  theatre,  gives  the  employer  a  right  to 
his  services  analogous  to  that  of  copyright. 
Harding  v.  Holloway,  9  S.C.R.  Eq.  1. 

Injunction.] — Injunction  restraining  an  actor 
engaged  to  play  at  one  theatre  from  performing 
at  another.    lb.    See  Injunction,  ante  col.  417. 

Internal  Communication  between  Theatre  and 
Hotel.} — What  is  "internal  communication" 
within  the  meaning  of  sec.  9  of  the  Police  Act  (17 
Vict.  No.  31).  Exparte  Dickson,  3  N.S.W.  L.R. 
358;  Ex  parte  Sullivan,  3  N.S.W.  L.R,  361  (note); 
Ex  parte  Power,  4  N.S.W.  L.R.  58.  See 
Publican  III.,  col.  729. 


THREATS  AND  THREATENING 
LETTERS. 

See  Criminal  Law,  col.  196. 


TIMBER. 

Timber  Cutting.}— See  Crown  Lands  IX,,  eol. 
256. 


TIME  (COMPUTATION  OF). 

See  Acts  Shortening  Acts. 


TITLES  TO  LAND. 

Statutes.}— 6  Will.  IV.  No.  16. 
3  Vict.  No.  1. 
11  Vict.  No.  54. 
22  Vict.  No.  1. 
24  Vict.  No.  3. 

For  Cases.} — See   Real    Property    Acts- 
Registration — Vendor  and  Purchaser. 


TOBACCO. 

Statute.}— 4:1  Vict.  No.  12. 


TOLLS. 


Statutes.]-2  Will.  IV:  No.  12. 
14Vict.  No.  5. 
18  Vict.  No.  15. 
20  Vict.  No.  38. 

24  Vict.  No.  12. 

25  Vict.  No.  7. 

Mourning  Coach  Settirning  from  Funa-al.} — 
A  mourning  coach  conveyed  persons  to  a  funeral 
without  passing  through  any  turnpike.  After 
the  funeral  was  over,  as  the  persons  in  tfie 
coach  were  proceeding  to  their  residence,  the 
coach  passed  through  a  turnpike: — Held,  that 
the  driver  was  not  exempt  from  toll  under  sec. 
19  of  the  Tolls  Act  (2  Will.  IV.  No.  12).  Ex 
parte  Meek,  8  S.C.R.  53. 

Hearse  Returning  from  Funeral.} — A  hearse, 
on  returning  from  a  funeral,  and  forming  part 
of  the  funeral  cortege,  is  not  liable  to  toll  under 
2  Will.  IV.  No.  12.  Ex  parte  Ooodin,  10  S.C.R. 
386. 
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Htarse  and  Carriages  going  to  Prnierol — 
Parish  iJoods.]— The  Tolls  Act  (2  Will.  IV. 
No.  12),  exempts  from  toll  on  public  roads, 
horses  and  vehicles  conveying  persons  attending 
a  funeral.  By  the  Parish  Roads  AfA  (4  Vict. 
No.  12),  the  Governor  is  authorised  to  iix  and 
proclaim  the  scale  of  tolls  for  parish  roads. 
See.  21  enacts  that  the  mode  of  levying  and 
collecting  the  tolls  shall  be  the  same  as  described 
in  the  Tolls  Act.  An  undertaker  attending  a 
funeral  with  hearse  and  carriages,  refused  to 
pay  toll  on  a  parish  road.  Eventually  he  paid 
it  under  protest,  and  summoned  the  toll  lessee 
beforethe  magistrates.  The  magistrates, deciding 
that  the  hearse  and  carriages  were  exempt  from 
toll,  fined  the  toll  lessee  : — Held,  on  motion  for 
prohibition  against  this  decision,  that  the 
magistrates  were  wrong.  The  exemptions  under 
the  Tolls  Act  do  not  apply  to  roads  under  the 
Parish  Roads  Act,  and  therefore  the  hearse  and 
carriages  were  not  exempt  from  toll.  Held, 
also,  per  Faucett  J. ,  that  although  the  Governor 
had  power  under  the  Parish  Roads  Act  to  fix 
the  rate  and  direct  the  collection  of  tolls  under 
that  Act,  he  had  no  power  to  entirely  exempt 
any  person  from  paying  toll.  Ex  parte.  Stewart, 
12  S.C.R.  201. 

Hearse  and  Coaches  going  to  House — "Attend- 
ing Funeral."'\ — A  hearse  and  mourning  coaches 
passing  through  a  toll-bar  on  their  way  to  the 
house  where  the  corpse  is  lying  are  not  exempt 
from  toll  by  the  Act  2  Will.  IV.  No.  12,  sec.  8 
(per  Faucett  and  Windeyer  JJ. ;  Manning  J. 
dissentiente).  Ex  parte  Meek  (8  S.C.R.  53) 
considered.  Ex  parte  Dixon,  1  N.S.W.  L.R. 
189. 

Evasion  of  Bridge-loll  by  Ferry.J—See  Cases 
under  Ferkt,  col.  365-8. 


TOWAGE. 

See  Shipping. 


TOWNS  POLICE  ACTS. 
See  Police— Justices. 


TRADE. 
I.  Damages  fok  Loss  of. 
II.  Contracts  in  Restraint  or. 
III.  Noxious  or  OrrENsivB  Trades. 

I.  Damages  for  Loss  of. 

Remoteness  of  Damages.'] — A  publican  sued 
for  damages  for  loss  of  trade  by  reason  of 
the  defendant's  breach  of  contract  in  delivering 
to  him  a  billiard-table  that  was  defective  and 
useless: — Held,  that  he  was  entitled  to  damages 
for  the  loss  of  profits  arising  in  the  ordinary 
course  of  business  from  the  hire  of  a  billiard- 
table  ;  but  that  damages  claimed  in  respect  of 
drinks  likely  to  have  been  consumed  during  the 
bUliard-playing  were  too  remote.  Doyle  v. 
Jacobs,  11  S.C.R.  77. 

Damages  for  Loss  of  Trade  by  Reason  of  Defa- 
mation.'\ — Russell  v.  Robinson,  4  S.C.R.  37  ; 
Westgarth  v.  Murnin,  12  S.C.R.  1.  See  Defa- 
mation, cols.  275,  276. 

II.  Contracts  in  Restraint  of. 

When''  Void.] — An  agreement  restricted  a 
doctor  of  medicine  from  practising  his  profes- 
sion within  the  colony  of  New  South  Wales: — 
Held,  on  demurrer  to  plaintiflPs  bill,  void  as 
being  against  public  policy.  Bedford  v.  Alloioay, 
10  S.C.R.  Eq.  9. 

Implied  Covenant  not  to  set  up  Similar  Trade.'] 
— A.  sold  by  a  written  agreement  his  plant  and 
stock-in-trade  as  a  gingerbeer  manufacturer  at 
Parramatta: — Held,  that  there  was  no  implied 
covenant  by  the  vendor  not  to  establish  a 
similar  business  in  Parramatta  or  elsewhere. 
Brown  v.  Miller,  2  S.C.R.  76. 


III.  Noxious  or  Offensive  Trabes. 

Soap- Boiling.] — Ex  parte   Melly,  12  S.C.R. 
184. 

Boiling-down  Carcases.] — Ex  parte  Elliott f  2 
N.S.W.  L.R.  97. 


TRADE  MARKS. 
Statute.]— 2%  Vict.  No.  9  (Registration,  itc.) 
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TRADE  UNIONS. 
Statute.]— ^5  Vict.  No.  12  (Registration,  tUc.) 


TRAMWAYS. 
Statutes.]—^  Vict.  No.  18  (Elimheth-street). 
43  Vict.  No.  25  (Extension). 
46  Vict.  No.  26  (Declaratory). 

43  Vict.  No.  25,  ss.  5,  6,  14— S'mmwaj/s  Ex- 
tension  Act — Powers  of  Commissioner — Railways 
Act,  22  Vict.  No.  19,  ss.  128, 129.]— An  omnibus 
driver  was  fined  by  the  magistrates  on  an  infor- 
mation for  "unlawfully  and  wilfully  obstructing 
a  certain  tramway  under  the  Act  in  such  case," 
&c. : — Held,  that  the  conviction  was  wrong,  as 
sec.  128  of  the  Railways  Act,  which  gives  to  the 
railway  authorities  the  exclusive  right  of  using 
the  track,  does  not  apply  to  tramways.  Senible, 
the  rights  of  the  public  to  the  highway  are 
unaffected  by  the  Tramway  Extension  Act. 
Ex  parte  Duguid,  2  N.S.W.  L.R.  200. 

43  Vict.  No.  25,  ss.  3,  5,  14r— Railways  Act,  22 
Vict.  No.  19 — Use  of  Steam  Motors  along  High 
ways — Public  Nuisance.] — Sec.  5  of  the  Tram- 
ways Act  of  1881,  after  enacting  that  the  Com 
missioner  for  Railways  shall  be  charged  with 
the  construction  and  maintenance  of  tramways, 
and  that  he  shall  have  power  to  impose  tolls  or 
charges,  says  that  "he  shall  have  and  may 
exercise  all  such  powers  and  authorities  created 
by  the  Railway  Act  (22  Vict.  No.  19)  as  are 
necessary  for  the  fully  carrying  into  effect  the 
purposes  of  this  Act,  and  shall  be  subject  to  all 
the  like  rules,  regulations,  liabilities,  and 
obligations  in  relation  thereto  as  he  is  subject 
to  in  respect  of  railways  by  the  said  Act,  so  far 
as  the  same  are  applicable  to  such  purppse ;  and 
except,  &c.,  all  other  the  provisions  of  the  said 
Act  applicable  to  the  construction,  completion, 
management,  maintenance,  conduct  and  work- 
ing of  .  .  .  the  lines  of  railways  to  be  con- 
structed thereunder  shall,  so  far  as  applicable 
as  aforesaid,  apply  to  the  construction,  &c.,  of 
the  tramways  to  be  constructed  under  this  Act." 
Sec.  5  enacts  that  the  tramways  "  .  .  . 
shall  be  worked  by  the  Commissioner  under  the 
authority  of  this  Act,  who  for  that  purpose  shall 
and  may  exercise  all  the  powers  and  authorities 
,     .     ,    conferred     ,     .    upon  him  by  this  Act 


and  the  Act  incorporated  herewith  with  refer- 
ence to  tramways  to  be  constructed  thereunder." 
By  sec.  14,  the  Railway  Act  "shall  for  the 
purpose  of  .  .  ascertaining  the  compensa- 
tion to  be  paid  .  .  in  respect  of  any  injury 
or  damage  caused  .  .  by  the  construction  or 
working  of  any  tramway  under  this  Act,  and 
for  the  purpose  of  taking  any  proceedings  or 
exercising  any  power  or  authority  whatsoever, 
or  ascertaining  of  any  liability  in  connection 
therewith,  be  deemed  to  be  incorporated  with 
this  Act  as  if  the  same  had  been  enacted  herein, 
and  in  lieu  of  the  word  '  railway,'  wheresoever 
occurring  in  the  Act  so  declared  to  be  incor- 
porated herewith,  the  word  'tramway'  shall, 
for  the  purposes  aforesaid,  be  deemed  to  be  sub- 
stituted":— Held,  that  the  drawing  of  tram-cars 
along  the  highway  by  steam  motors  was  an 
abridgment  of  the  common  law  rights  of  the 
public  to  use  the  streets,  and  amounted  to  a 
public  nuisance,  unless  sanctioned  by  the  Legis- 
lature in  express  terms.  Held,  also,  that  the 
use  of  steam  motors  in  the  public 'streets  was 
not  authorised  by  the  Tramways  Act  of  1881 ; 
and  that  the  provisions  of  the  Railway  Act, 
which  sanctioned  the  use  pf  locomotives  on  the 
railways,  but  imposed  conditions  to  secure  the 
safety  of  the  public  which  could  not  be  carried 
out  on  the  tramways,  and  did  not  apply  to 
tram-lines  constructed  under  the  Tramways 
Act.  Toohey  v.  Commissioner  for  Railways,  4 
N.S.W.  L.R.  102.  [Reversed  by  the  Privy 
Council  on  appeal.  L.R.  9  App.  Cas.  720;  53 
L.J.  P.C.  91.] 


TRANSFER. 

Of  Negotiable^  Instruments.] — See  Bills  of 
Exchange. 

Of  Personal  Property.]-— See  Bills  of  Sale. 

Of  ^Conditional    Purchases.]  —  See    Ceown 
Lands. 

Of  Shares.]— See  Principal  and  Agent. 


TREASURER,  COLONIAL. 
Statute.] — 20  Vict  No,  18  (Remuneration  ot). 
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(Sto<«<e.]— 47  Vict.  No.  7  (Limitation  of  Ac- 
tions for). 

Entry  o?i  Premises  of  Third  Party  to  Seize 
Goods  under  Bill  of  Sale.] — The  owner  of  goods 
cannot  justify  entering  the  house  of  A.,  against 
the  latter's  consent,  and  taking  such  goods 
without  showing  the  circumstances  under 
which  they  were  placed  there,  and  connecting 
A.  in  some  way  with  the  act.  Zimmler  v. 
Manning,  2  S.C.R.  235. 

To  a  declaration  in  trover  and  trespass,  the 
defendant  justified,  as  to  the  trespass  count,  by 
a  plea  which  set  out  that  one  G.  had  conveyed, 
by  bill  of  sale,  to  the  defendant  certain  goods, 
&c.,  in  and  about  G.'s  house;  that  A.  had  pur- 
chased G.'s  equity  of  redemption  in  the  said 
goods;  &c.,  and  had  entered  into  possession  of 
G.'s  house,  in  which  the  said  goods  were,  with 
full  notice  of  the  defendant's  rights;  thatthe  sum 
secured  was  still  due  and  owing  to  the  defen- 
dant; and  that  after  demand  and  refusal  of  the 
goods  the  defendant  quietly  entered  the  front 
door  for  the  purpose  of  taking  possession  of  the 
said  goods : — Held,  that  the  plea  was  bad.  A. 
(the  plaintiff)  was  no  party  to  the  mortgage, 
and  he  claimed  nothing  in  the  goods  under  the 
defendant,  between  whom  and  himself  there 
was  no  privity.  Therefore  no  license  to  enter 
could  be  inferred.     lb. 

The  defendant  pleaded  (to  both  counts),  by 
way  of  cross-action,  that  the  plaintiff,  having 
notice,  &c.,  and  having  entered' into  possession, 
&c.,  converted  the  goods  to  his  own  use: — 
Held,  bad  as  to  the  first  count,  as  not  being  in 
confession  and  avoidance;  and  as  to  the  second 
count,  because  it  did  not  spring  out  of  the  same 
transaction  or  matter.     lb. 

Seizure  and  Sale  under  Fi.  Fa. — Batijkation.'] 
Where  a  writ  of  f.  fa.  is  sued  out  by  an 
attorney,  and  directed  to  a  special  bailiff  under 
7  Vict.  No.  13,  sec.  2,  the  client  is  responsible 
for  acts  done  by  the  bailiff,  in  respect  or  by 
colour  of  the  process  ;  and  he  is  equally  liable 
if  the  attorney  is  employed  by  someone  on  his 
behalf  without  his  knowledge,  and  he  after- 
wards ratifies  the  employment.  Maithews  v. 
Ogg,  3  S.C.R.  1, 

By  Cattle  Running  Together.] — A.  and  B. 
were  jointly  interested  in  a  station,  but  the 


cattle  running  on  it  were  their  separate  pro- 
perty ;  each  of  them  had  his  own  distinct  herd 
and  stock-yard,  with  different  brands  and 
stockmen,  but  the  separate  herds  intermixed 
habitually  on  the  joint  land,  and  ran  together: 
— Held,  that  A.  and  B.  were  not  jointly  liable 
for  the  trespasses  of  their  respective  cattle. 
Osborne  v.  Rudd,  3  S.C.R.  291.' 

Entry  by  Virtue  of  Arbitration  Award.] — Tres- 
pass for  breaking  and  entering  a  certain  station 
of  the  plaintiff,  called  A.  Plea  that  a  promise 
had  been  entered  into  on  behalf  of  the  Crown, 
that,  in  consideration  of  certain  rent  to  be  paid 
by  the  defendant,  a  lease  of  the  said  land  should 
be  granted  to  the  defendant.  Averment  of  entry 
by  the  defendant  under  the  said  promise; — Held, 
on  demurrer,  bad  as  not  showing  that  tiie 
land  was  Crown  land  within  the  Crown  Lands 
Occupation  Act  of  1861,  and  that  no  actual  lease 
of  it  was  in  force. 

Further  plea  on  equitable  grounds,  after  alleg- 
ing a  dispute  as  to  the  boundaries  of  their  respec- 
tive runs,  A.  and  B. ,  set  forth  an  arbitration  and 
award  in  pursuance  of  the  provisions  of  the 
Crown  Lands  Occupation  Act  of  1861.  It  then 
averred  that  by  the  award  it  was  directed  that 
a  certain  line  should  be  struck  and  measured, 
and  that  the  defendant  was  entitled  to  a  lease 
of  the  country  to  the  east,  and  the  plaintiff  to  a 
lease  of  the  country  to  the  west  of  the  said  line. 
Averment,  that  the  land  trespassed  upon  lay  to 
the  east  of  the  said  line  : — Held,  on  demurrer, 
bad.     Rusden  v.  Bagnall,  5  S.C.R.  40. 

Entry  not  made  Unlawful  by  Negligence  in 
Sale.] — To  a  count  in  trespass  for  breaking  and 
entering  the  close  of  two  partners  ;  one  of  the 
defendants  pleaded  a  judgment  against  one  of  the 
partners,  alleging  that  the  other  defendant,  in 
pursuance  of  a  writ  of  fi.  fa.,  entered  on  the 
premises  to  execute  the  same,  and  there  seized 
the  goods  of  one  of  the  partners.  Replication 
setting  up  negligence  in  the  sals.  Held,  bad  on 
demurrer,  as  negligence  in  the  sale  cannot  make 
the  entry  unlawful.  The  plea  was  also  held  bad 
as  not  confessing  the  entry  alleged.  Lane  v. 
Taylor,  5  S.C.R.  84. 

Removal  of  Ooods  to  Avoid  Distress — Matter 
of  Aggravation.} — Trespass    for  breaking  and 
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entering  plaintiffs'  dwelling-house.  Plea,  that 
before  the  committing  of  the  alleged  griev- 
ances, the  plaintiff,  as  the  personal  repre- 
sentative of  one  K.  H.,' deceased,  held  certain 
premises  as  tenant  thereof  to  the  defendant 
under  a  demise  to  R.  H.  during  his  life- 
time, by  the  defendant,  at  a  certain  rent, 
the  reversion  in  fee  then  and  still  remaining  in 
the  defendant ;  that  £41  ISs.  4d.  of  the  rent  of 
the  tenancy  was  then  due  and  in  arrear,  and 
unpaid  by  the  plaintiff,  and  the  plaintiff  had 
then,  and  whilst  the  aforesaid  rent  was  so 
due,  in  arrear  and  unpaid,  fraudulently  and 
clandestinely  carried  off  from  the  said  premises 
the  goods  mentioned  in  the  declaration, 
being  goods  belonging  to  the  estate  of  the  said 
R.  H.,  deceased,  in  order  to  prevent  the  de- 
fendant from  distraining  the  same  for  the  afore- 
said arrear  of  rent,  and  placed  the  said  goods 
in  the  said  dwelling-house  of  the  plaintiff 
against  the  statute  in  that  case  made  and  pro- 
vided ;  whereupon  the  defendant,  while  the 
aforesaid  arrears  of  rent  remained  due  and 
unpaid,  and  within  thirty  days  next  ensuing 
such  carrying  off  of  the  said  goods,  entered 
into  the  said  dwelling-house  of  the  plaintiff  (the 
outer  door  being  then  open),  in  order  to  take 
and  seize,  and  then  and  there  took  and  seized, 
the  said  goods  then  being  found  as  a  distress 
for  the  aforesaid  arrears  of  rent,  which  are  the 
alleged  grievances :— Held,  on  demurrer,  a  good 
plea ;  and  that  if  the  plaintiff  intended  to  com- 
plain of  the  defendant's  remaining  in  the 
dwelling-house  an  unreasonable  time  as  a  sub- 
stantive trespass,  he  must  new  assign.  HiUchin- 
soHV.Burmll,1S.C.B..e4:. 

In  Pursuit  of  Stolen  Goods.]— Where  goods 
have  been  stolen,  the  owner  of  the  land  where 
those  goods  are  placed  with  his  privity,  although 
ignorant  that  the  felony  has  been  committed, 
cannot  complain  if  the  owner  of  the  goods  enters 
upon  his  land  and  retakes  them.  No  notice  or 
demand  is  necessary.  The  rule  is  founded  on 
public  policy,  and  that  the  ends  of  justice  may 
not  be  defeated.  Cunningham  v.  Teomans, 
7  S.C.R.  149. 

Matter  of  Aggravation.]— TiesTpa.sa,  for  that  the 
defendant  broke  and  entered  plaintiff's  dwelling- 
house  and  withhis  servants  broke  and  pulled  down 
the  doors  thereof,  and  remained  therein  for  a  long 
time.    Plea,  that  certain  horses  of  the  defendant 


were  stolen,  and  that  afterwards  they  were,  with 
the'plaintiff's  privity,  placed  on  his  land.  Where- 
fore the  defendant,  having^  reasonable  ground 
to  believe  that  the  horses  were  there,  made 
pursuit  after  his  said  horse3,and  then  quietly  and 
peaceably  entered  ijpon  the  premises,  upon 
which  the  horses  then  were,  to  view  the  horses, 
and  did  quietly  and  peaceably  enter  and  view 
the  said  horses  and  carry  them  away  : — Held, 
on  demurrer,  a  good  plea.  The  breaking  and 
pulling  down  the  doors,  and  remaining  in  the 
house  for  a  long  time,  is  only  matter  of  aggrava- 
tion,    lb. 

Party  Wail.] — In  trespass  for  erecting  a  wall 
and  fence  and  keeping  and  continuing  the  same 
on  the  plaintiff's  land,  the  plea  (on  equitable 
grounds)  was  that,  before  the  erection  of  the 
said  wall  and  fence,  J.  B.  was  seised  in  fee  of 
the  land  now  the  plaintiff's — and  H.  B.  was 
seised  in  fee  of  certain  land  adjoining,  now  the 
defendant's — that  J.  B.  being  desirous  of  build- 
ing a  party  wall  and  fence,  it  was  mutually 
agreed  between  him  and  H.  B.  that  the  said 
wall  and  fence  should  be  built  for  their  mutual 
benefit ;  that  for  the  considerations  aforesaid 
and  other  valuable  considerations  moving  from 
H.  B.  to  J.  B.,  the  said  wall  and  fence  were 
accordingly  built  by  J.  B.  upon  the  boundary 
line  of  the  lands  of  the  parties  ;  and  it  was 
agreed  by  them  that  the  wall  and  fence  should 
be  considered  and  accepted  by  them  as  being 
built  to  an  equal  extent  upon  their  lands,  and 
the  same  when  built  were  so  considered  and 
accepted ;  that  H.  B.  afterwards  raised 
the  said  wall  and  fence,  and  expended  a 
large  sum  in  so  doing,  with  the  consent 
sanction  and  agreement  of  J.  B. ;  that 
these  several  agreements,  considerations  and 
expenditures  on  the  part  of  H.  B.  took 
place  on  the  mutual  understanding  between 
the  parties  that  they  should  be  jomt  owners  of 
the  said  wall  and  fence,  and  that  the  same 
should  remain' as  a  party  wall  and  fence  between 
the  said  lands  so  long  as  either  of  them  should 
require,  and  should  so  remain  for  the  mutual 
use  and  benefit  of  the  [proprietors  of  the  said 
lands  :— Held,  on  demurrer,  a  good  equitable 
plea.    Gannon  v.  M'Burmy,  10  S.C.R.  157. 

Replication  alleging  that  the  wall  and  fence 
were  built  and  raised  wholly  upon  the  land  of 
J.  B. ;  and  averring  that  the  agreements  referred 
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to  in  the  plea  were  not  in  writing,  according  to 
the  Statute  of  Frauds  :— Held,  bad.     lb. 

Beplication  that  the  said  agreements  were 
not  under  seal : — Held,  bad.     lb, 

Dwmages.'] — The  plaintiff  in  an  action  of 
trespass  claimed  under  aji  authority  from  the 
owner  of  the  locus  in  quo  to  go  upon  it  and  cut 
timber.  At  the  trial  he  tendered  evidence  of 
acts  done  by  the  defendant  after  action  brought, 
and  showing  a  persistence  in  his  claim  to  the 
ground  on  which  the  plaintiff  was  working. 
The  evidence  was  excluded,  and  a  nonsuit  was 
entered  : — Held,  per  Martin  C.J.  and  Faucett 
J.  (Hargrave  J.  disaentieMe),  that  the  evidence 
was  properly  excluded.  Long  v.  Drinan,  Knox 
152. 

Pka  justifying  under  Bill  of  Sale.] — Davison 
V.  Dignam,  7  S.C.R  115.  See  Bills  op  Sale, 
col.  67. 

To  a  Crrave.] — Bone  v.  Clancy,  2  N.S.W. 
L.R.  176.    See  Necropolis. 

Sight  of  Tenant  to  go  on  Landlord's  Premises 
to  shut  Door.'l — Ourran  v.  Ferrier,  4  N.S.W. 
L.R.  280.    See  Laudlord  and  Tenant. 

U'pon  Crown  Lands.  ] — See  Crown  Lands. 


TROVER. 

Trover  or  Detinue.] — The  particulars  in  a 
plaint  after  stating  that  the  action  was  brought 
for  the  value  of  a  horse,  saddle  and  bridle,  and 
a  cart  and  harness  lent  by  the  plaintiff  to  the 
defendants  and  unlawfully  detained  by  them, 
concluded  as  follows  : — "  To  loss  sustained  by 
the  said  plaintiff  by  reason  of  the  detention  of 
the  said  horse,  &c.,  as  before  mentioned ;  and 
the  plaintiff  for  the  conversion  as  aforesaid 
claims  '  damages,  &c.' "  Plea  not  guilty.  The 
evidence  was  that  the  defendants  had  refused  to 
return  the  chattels  to  the  plaintiff  though 
demanded  by  him: — Held,  an  action  of  trover 
and  not  detinue.  Talbett  v.  Chry stall,  1  S.C.E. 
86. 

Measure  of  Damages  inTrover.  ] — See  Damages, 
col.  270. 


TRUST  AND  TRUSTEE. 

.    I.  Creation  of  Trusts  (Express  or  Con- 
structive). 

II.  PowftRS  and  Rights  of  Trustees. 
(a)  In  Dealing  with,  the  Estate, 
(6)  Bight  to  Commission  where  Trustees 
also  Mxectitors. 

III.  Liabilities    of    Trustees.  —  (And    see 

Criminal  Law,  col.  153.) 

IV.  Appointment  and  Removal  of  Trustees. 
V.  Vesting  Order. 

VI.  Judicial  Direction  to  Trustees. 

VII.  Trusts  Created  by  Will.— <See  Will. 

Statutes.]— 13  Vict.  No.  19. 

16  Vict.  No.  19. 

17  Vict.  No.  4. 
21  Vict.  No.  7. 
26  Vict.  No.  12. 

I.  Creation  of  Trusts. 

Express  Trust  —  Acquiescence  —  Statute  oj 
limitations.] — The  Statute  of  Limitations  is  a, 
good  defence  to  a  bill  by  trustees  against  co- 
trustee, but  not  if  the  cestuis  que  trustent  are 
added  as  plainti&.  Leave  lo  amend  by  adding 
the  cestuis  que  trustent  as  plaintiffs  was  granted. 
S.  T.,  by  his  will  in  1824,  devised  two  farms  to 
H.  M.,  who  pre-deceased  him,  whereupon,  by 
the  true  construction  of  the  will,  the  said  farms 
became  subject  to  the  trusts  of  the  will  expressed 
in  regard  to  the  testator's  residuary  estate.  The 
defendant  had,  with  the  concurrence  of  all 
parties,  taken  possession  of  the  farms  as  heir- 
at-law  of  the  testator  in  ignorance  of  the  proper 
interpretation  of  the  will : — Held  (Hargrave  J. 
dissentiente),  that  the  property  was  held  on  an 
express  trust,  and  that  the  right  of  the  cestuis  que 
trustent  was  not  barred  by  expiration  of  20 
years.  There  can  be  no  acquiescence  when  all 
parties  are  ignorant  of  their  rights.  The  plain- 
tiffs were  entitled  to  an  account,  but,  under  the 
circumstances,  it  ought  not  to  be  carried  back, 
further  than  six  years,  to  be  computed  from  the^ 
time  of  the  amendment.  Norton  v.  ffughes,  2 
S.C.R.  Eq.  65  ;  5  S.C.R.  Eq.  23. 
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Cliaritahle  3V«s«.]  — The  Crown,  in  1826, 
erected  a  corporate  body  in  the  colony,  by 
letters  patent,  with  the  object  of  making  pro- 
vision "  for  the  maintenance  of  religion  and  the 
education  of  youth"  in  the  colony.  There  was 
also  a  clause  enabling  the  Crown  to  dissolve 
the  corporation,  In  which  event  it  was  declared 
that  all  the  lands  granted  should  revert  to  and 
be  absolutely  vested  in  the  Crown,  subject 
to  all  existing  contracts  in  respect  thereof  to  be 
"held,  applied,  and  disposed  of  in  such  a 
manner  as  shall  appear  to  us,  our  heirs,  and 
successors  most  conducive  to  the  maintenance 
and  promotion  of  religion,  and  the  education  of 
the  youth  of  the  said  colony.''  In  1829,  and 
afterwards,  certain  grants  were  issued  to  the 
corporation,  which  were  declared  in  terms  to  be 
for  the  purpose  of  "making  provision  for  the 
maintenance  and  promotion  of  religion,  and  the 
education  of  the  youth  in  the  said  colony ;"  and 
it  was  declared  in  the  grants,  that  they  were 
"  subject  in  all  respects  to  the  provisions, 
declarations,  and  regulations  contained  in  the 
letters  patent,"  and  that  the  land  should  be 
"subject,  also,  to  the  rules,  declarations,  or- 
dinances, provisos  and  directions  contained  in 
the  letters  patent  relative  to  the  powers  thereby 
given  to  the  corporation" : — Held,  that  upon 
the  dissolution  of  the  corporation  in  1833,  the 
lands  granted  to  it  reverted  to  the  Crown,  upon 
trust  for  the  maintenance  and  promotion  of 
religion  and  the  education  of  the  youth  in  the 
colony : — Held,  also,  that  it  was  a  trust  for  a 
religious  or  charitable  purpose,  and  not  void 
for  uncertainty.  Attorney-General  v.  Eagar,  3 
S.C.R.  234. 

Trvst  to  Keep  up  Tomb.] — A  testator  devised 
and  bequeathed  all  the  residue  of  his  real  and 
personal  estate  upon  trust  (inter  alia)  to  set 
apart  and  invest  the  sum  of  £250,  and  to  pay 
and  apply  the  interest  or  income  in  keeping  the 
testator's  tomb,  with  inclosure  and  railing,  in 
good  repair;  and  to  pay  the  surplus  annually  to 
the  Randwiok  Asylum: — Held,  a  valid  trust. 
LanibeU's  Will,  9  S.C.R.  Eq.  94.  [But  see  oases 
in  Jarm.  on  Wills,  vol.  i.  p.  211  (k).] 

Constructive  Trust— Payment  of  Balance  of 
Purchase  Money  by  and  Conveyance  to  a  Third 
Person.] — The  plaintiff  purchased  a  piece  of  land 
and  paid  part  of  the    purchase   money,   and 


entered  into  possession.  The  defendants  by 
agreement  with  the  plaintiff  paid  the  vendor 
the  balance  of  the  purchase  money,  and 
received  a  conveyance  of  the  land  to  himself. 
Held,  that  the  defendant  ought  to  be  declared  a 
trustee,  of  the  land  for  the  plaintiff,  and  was 
ordered  to  convey  the  land  to  him  on  receiving 
the  amount  paid  by  the  defendant  as  the  balance 
of  purchase  money.  Scahill  v.  Wren,  6  S.C.R. 
Eq.  38.     Lochhart  v.  Lynch,  ib.,  at  p.  40. 

Adoancement.] — The  wife  of  the  defendant 
had  purchased  certain  allotments,  in  the  name 
of  her  daughter,  one  of  the  plaintiffs,  to 
whom  a  grant  of  the  same  was  afterwards 
issued.  The  daughter  subsequently  transferred 
the  land  in  fee  to  the  defendant,  her  step-father. 
After  her  daughter's  marriage,  she  and  her  hus- 
band filed  a  bill,  praying  that  the  defendant 
might  be  declared  a  trustee  for  them  of  the  land, 
and  be  ordered  to  re- transfer  it,  or  pay  to  them 
the  consideration  mentioned  in  the  transfer. 
Under  circumstances  of  case,  bill  dismissed 
with  costs,  it  not  appearing  that  the  purchase 
had  been  made  with  the  daughter's  moneys,  or 
was  intended  as  an  advancement  for  her.  Kerr 
V.  DicUnson,  7  S.C.R.  Eq.  12. 

Free  Selector  Holding  as  Trustee.] — A.  took 
up  a  conditional  purchase  (under  the  Crown 
Lands  Alienation  Act  of  1861)  in  his  own  name  at 
the  request  and  for  the  benefit  of  B.,  and  at  B.'s 
expense : — ^Held,  by  the  Privy  Council  (revers- 
ing the  decision  of  the  Supreme  Court)  that  this-  • 
was  a  legal  trust  which  the  Court  would  enforce. 
Barton  v,  Muir,  11  S.C.R.  Eq.  90;  L.R.  6 
P.C.  134. 

Free  Selection  Held  by  Servant  as  Trustee.] — 
Barton  v.  Muir  followed.  Christian  v.  MiUer, 
2  S.C.R.  N.S.  Eq.  17. 

Notice  to  Purchaser  of  Trusts  affecting  Selec- 
tions.]— What  is  sufScient  evidence  of  notice  to 
purchaser  of  trust  affecting  land.  Putter  v. 
Toohey,  2 S.C.R.  N.S.  Eq.  20. 

Selection  by  Mortgagor  of  Sun  in  name  of 
his  Infant  Son — Money  advanced  by  Mortgagee 
— Resulting  Trust.] — Money  was  advanced  by 
the  plaintiffs,  mortgagees  of  a.  station,  to 
H.W.,  manager  and  part  owner,  and  accepted 
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by  him  for  the  purpose  of  making  selections 
for  the  protection  of  the  station  property. 
H.  W.  took  up  land  in  the  name  of  the  de- 
fendant, his  son,  an  infant  10  years  old,  with 
the  money  so  advanced.  The  plaintiffs  after- 
wards obtained  a  conveyance  of  the  equity  of 
redemption  on  the  insolvency  of  the  mortgagors: 
— Held,  that  the  defendant  was  a  trustee 
for  the  plaintiffi  of  the  land  selected  in 
his  name.  JDaniell  v.  WaU<ice,  2  N.S.W.  L.R. 
Eq.  20. 

Selection  by  Father  in  name  of  Infant — Ad- 
vancement— Resulting  Trust.] — A.  selected  land 
in  September,  1874,  in  the  name  of  his 
daughter,  the  defendant,  then  an  infant  two 
years  old.  He  built  a  house  on  it,  which,  nine 
months  after  the  selection,  he  used  as  an  inn. 
He  was  not  in  debt  at  the  time  of  the  selection, 
nor  did  the  deposit  money  comprise  all  his  pro- 
perty. He  got  into  difficulties  in  1878-9,  and 
was  made  insolvent  in  January  1880.  His 
official  assignee  filed  a  bill  against  the  daughter, 
praying  that  she  might  be  declared  a  trustee 
for  the  creditors.  Hargrave  P.J.  dismissed 
the  bill.  On  appeal,  held : — That  the  evidence 
was  insufficient  to  justify  a  declaration  that  the 
conditional  purchase  was  void  against  A.'s 
creditors  under  13  Eliz.  c.  5.  Per  Martin  C.J. 
and  Manning  J.,  that  if  the  evidence  had  been 
sufficient,  the  bill  was  sustainable.  Per  Martin 
C.J.  The  doctrines  of  advancement,  and  re- 
sulting trust,  do  not  apply  to  a  conditional 
purchase  by  the  father  in  the  name  of  the 
infant.  Per  Manning  J.,  the  doctrine  of 
resulting  trusts  does  apply.  Stephen  v.  Stall- 
worthy,  2  N.S.W.  L.R.  Eq.  55. 


II.  PowEES  AND  Rights  of  Teusteks. 

(a)  In  Dealing  with  the  Estate. 

Settlement  —  Construction  —  Power  to  Sell  in- 
cludes Power  to  Mortgage.] — A  deed  of  settle- 
ment of  certain  lands  contained  a  power  to  the 
trustees  to  make  sale,  assign,  alien,  and  dispose 
of  all  or  any  part  of  the  trust  property  at  the 
written  request  and  direction  of  the  settlor, 
and  after  his  decease  at  their  own  discretion, 
and  declared  "that  for  the  purpose  of  effecting 
such  dispositions  and  conveyances,  and  not  for 


any  other  purpose,"  it  should  be  lawful  for  the 
trustees  by  deed  to  revoke  the  uses  and  trusts 
of  the  settlement  respecting  the  lands  '-'  so  pro- 
posed to  be  sold,"  and  to  appoint  such  other 
uses  and  trusts  as  should  be  thought  necessary 
or  expedient  to  "effectuate  such  sales,  disposi- 
tions, and  conveyances."  The  trustees  applied 
to  the  Court  for  its  opinion  whether  they  had 
under  the  circumstances  power  to  raise  a  sum 
of  money  for  purposes  beneficial  to  the  cestuis 
que  tmstent  by  mortgage  instead  of  sale : — Held, 
that  the  trustees  had  such  power  under  the 
settlement.    Ee  Bingham,  6  S.C.R.  Eq.  97. 

Underwood  Estate  Acts — Ejectment  by  Trus- 
tees.]—The  Underwood  Estate  Acts,  36  Vict, 
and  37  Vict.,  confer  on  the  trustees  appointed 
under  those  Acts  the  right  to  bring  ejectment 
in  respect  of  land  part  of  the  estate  (per  Har- 
grave and  Paucett  J  J. ;  Martin  C.J.  dissentiente), 
Pennington  v.  Pitt,  S.M.H.  18th  March  and 
14th  and  15th  December,  1876. 

Refusal  of  Trustee  to  Sue — Compromise — Soli- 
citor Purchasing  Land  Wrongly  Claimed  in  Action 
by  Trustees.]— Bi.,  acting  as  solicitor  to  cestuis 
que  trustent  owning  ll-16ths  of  the  equitable  in- 
terest in  a  trust  estate,  applied  to  the  trustees 
of  such  estate  to  bring  ejectment  for  the  pur- 
pose of  recoveriag  some  land  which  they 
alleged,  but  the  trustees  did  not  believe,  to 
form  part  of  the  estate.  The  trustees  refused 
to  do  so,  and  also  refused  to  sell  their  interest 
(if  any)  in  the  land,  but  permitted  the  said 
cestuis  que  trustent,  on  one  of  them  giving  the 
trustees  an  indemnity,  to  bring  ejectment  in 
their  (the  trustees')  names.  In  such  action,  R. 
appeared  on  the  record  as  attorney  to  the 
trustees,  and  in  fact  conducted  the  proceed- 
ings, but  received  his  instructions  from  the  said 
cestuis  que  trustent.  On  the  eve  of  the  trial,  R. 
discovered  that  the  land  did  not  form  part  of 
the  estate,  and,  after  the  case  had  been  partly 
opened,  the  action  was  settled  on  the  terms 
that  R.  should  pay  the  defendant  £1500  and 
take  a  conveyance  of  the  land  by  way  of  pur- 
chase, which  conveyance .  he  took  in  his  own 
name.  The  cestuis  que  trustent  owning  the  re- 
maining 5-16ths  of  the  equitable  interests  had 
previously  refused  to  join  in  a  counter  indem- 
nity to  the  cestuis  que  trustent  who  had  given 
the  indenmity  to  the  trustees,  and  they  de 
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lined  to  find  any  part  of  the  £1500  for  pay- 
lent  to  the  defendant.  In  a  suit  instituted  by 
be  trustees,  at  the  instance  of  the  cestuis  que 
rustent  owning  the  5-16ths,  against  R.,  for  a 
eclaration  that  he  took  the  conveyance  as 
rustee  for  the  estate,  and  for  an  order  on  him, 
n  payment  of  the  £1500,  with  interest,  and  of 
lis  costs,  to  convey  to  the  trustees: — Held  {dis- 
enti^te  Faucett  J.),  that  the  land  could  not  be 
laimed  as  belonging  to  the  trust  estate.  Pehn- 
agton  v.  Rusaell,  4  N.S.W.  L.R.  Bq.  14. 


h)  Bight  to  Commission  when  Trustees  are  also 
Executors. 

Jurisdiction.] — The  allowing  of  commission  to 
rustees  as  executors  under  a  will  is  in  the 
liscretion  of  the  Primary  Judge,  Logam's  Will, 
!.  S,C.R.  Eq.  98. 

Before  the  Master-in-Equity  can  allow  com- 
nission  to  an  executor,  it  must  have  been  first 
;ranted  in  the  Ecclesiastical  Jurisdiction.  lb. 

An  order  obtained  ex  parte,  gT&ntmg  commis- 
lion,  was  set  aside,  but  without  costs,  as  the 
egatees,  though  they  did  not  appear,  had  been 
iited.— /6. 

General  Principles — Acquiescence  oj  cestui  que 
Trust.] — Trustees  and  executors  under  a  will 
illowed,  on  accounting  to  a  cestui  que  trust : — 
[1]  Items  of  commission  paid  to  one  of  the 
ifustees,  who  had  been  acting  for  the  testator, 
in  his  absence  and  before  his  death,  as  attorney 
ind  agent  in  the  management  of  his  property, 
md  continued  so  to  act  for  some  years  after- 
wards. (2)  Items  of  commission  paid  to  the 
3on  and  partner  (as  an  attorney  and  solicitor) 
of  the  same  trustee,  who  had  thenceforward 
acted  as  agent  in  the  management  of  the  pro- 
perty, which  was  of  considerable  amount,  and 
had  much  increased  in  value  since  the  testator's 
death.  The  cestui  que  trust,  on  an  examination 
of  the  accounts  of  the  estate  after  he  came  of 
age,  had  apparently  acquiesced  in  and  ratified 
all  these  payments  of  commission,  and  agreed 
bo  the  management  of  the  estate  by  the  agent : — 
Semble,  that  by  sec.  XVII.  of  the  Charter  of 
Justice,  an  executor  may  be  allowed  commission 
by  the  Court  up  to  any  time  at  which  he 
may  pass  his  accounts  by  order  of  that  ppurt. 
"Appeal  from  decree  of  Hargrave  P.  J.-  (reported 


9  S.C.R.   Eq.   50)  dismSsed.]    Richardson  v. 
Allen,  10  S.C.R.  Eq.  1. 

Legacy  to  Executors.] — A  testator  bequeathed 
to  each  of  his  three  executors  the  sum  of  £1000, 
"as  an  acknowledgment  and  compensation  for 
his  trouble  in  executing  my  will;"  The  execu- 
tors proved  the  will,  accepted  the  legacies 
bequeathed  to  them,  and  administered  the 
trusts  of  the  will.  The  estate,  which  consisted 
entirely  of  personalty,  realised  £72,995.  Upon 
passing  their  accounts  the  executors  applied  for, 
and  were  allowed  by  the  Primary  Judge,  com- 
mission at  the  rate  of  2^  per  cent,  on  the 
realised  value  of  the  estate : — Held  (by  Martin 
C.J.  and  Manning  J.;  Hargrave  J.  dissentiente), 
that  this  was  not  a  case  in  which  the  executor* 
were  entitled  to  a  commission.  Blahe's  Will, 
1  S.C.R.  N.S.  253. 

Commission  earned  but  not  granted  for  Passing 
Accounts  does  not  pass  to  Trustees  of  Creditor'^ 
Deed.]— Moss  v.  BameU,  1  S.C.R.  313,  col.  425. 


III.  Liability  op  Tktjstbes. 

Misappropriation  by  one  Member  of  the  Firm 
of  the  Solicitors  of  the  Trustees  —  Construc- 
tive Trustees — Statute  of  Limitation.] — Two  out 
of  three  trustees  of  a  will  left  the  colony,  and 
appointed  E.,  by  power  of  attorney,  to  act  for 
them.  Money  belonging  to  the  trust  estate  was 
received  by  the  solicitors  of  the  estate,  one  of 
the  partners  in  which  was  the  remaining 
trustee,  and  was  applied  by  him,  with  E.'s 
knowledge,  contrary  to  the  trust  of  the  will : — 
Held,  that  the  other  members  of  the  solicitors' 
firm,  not  being  constructive  trustees  but  only 
agents  of  E.,  and  the  remaining  trustee  could 
successfully  plead  the  Statute  of  Limitations,  as 
the  bill  was  filed  more  than  six  years  since  the 
misappropriation  complained  of.  Wentworth  v. 
Owner,  2  S.C.R.  Eq.  105,  and  on  appeal,  3 
S.C.R.  Eq.  22. 

Investments  in  Land.] — Trustees  are  liable  for 
loss  of  trust  funds  if,  in  investiog  them  in  lands 
of  permanent  value,  they  lend  more  than  two- 
thirds  of  the  value,  or  more  than  one-half  on 
buildings  of  a  fluctuating  value.  , 

Considering  the  fluctuating  character  of 
colonial  property,  the  Court  is  inclined  rather 
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>to  narrow  than  enlarge  this  rule.   Yeo  v.  Rotton, 
4  S.C.R.  Eq.  110. 

A  ccount  —  Voiiehers  —  Gosts.  ]  —  Trustees  on 
accounting  to  a  cestui  que  trust  were  not 
required  to  produce  vouchers  of  disbursement 
■or  discharge  included  in  accounts  rendered 
to  the  cestui  que  trust  up  to  a  time  when 
his  own  conduct  might  naturally  have  in- 
duced the  trustees  to  destroy  the  vouchers. 
The  costs  of  evidence  produced  before  the 
hearing  by  the  cestui  que  trust,  ui  a  suit 
ragainst  his  trustees  for  an  account  in  support  of 
•allegations  in  his  bill  which  had  been  satisfac- 
torily answered  by  the  defendants  or  met  by 
their  evidence,  and  of  the  defendants'  evidence 
in  answer  thereto,  and  of  motions  relating  to 
such  evidence,  were  ordered  to  be  paid  by  the 
plaintiff  as  between  solicitor  and  client,  the 
Court  holding  that  the  plaintiff  would  have  been 
entitled  to  his  decree  for  an  account  so  far  as  it 
went  on  the  bill  and  admissions  in  the  answer 
•only.     Richardson  v.  Allen,  10  S.C.R.  Eq.  1, 

Improper  Investments — Costs — Evidence.'] — A 
'Court  of  Equity  will  not  sanction  speculative 
iinvestments  of  trust  moneys.  A  trustee  was  ac- 
cordingly ordered  to  make  good  the  loss  incurred 
in  consequence  of  the  purchase  of  shares  ia  a 
steamship  company.  The  trustee  who  sold  such 
shares  to  the  trust,  was  ordered  to  pay  costs  of 
a  suit  by  the  cestui  que  trust,  and  of  necessary 
■defendants ;  a  second  trustee  having  acquiesced 
in  the  sale  to  pay  his  own  costs.  Evidence  as 
to  the  origin  of  the  trust  as  affecting  the  lia- 
bility of  the  trustee  under  the  trust  deed,  was 
held  to  be  irrelevant.  Crook  v.  Smart,  10  S.C.R. 
Eq.  124.  Affirmed  on  appeal,  Faucett  J. 
differing  as  to  any  distinction  under  the  circum- 
stances being  made  between  the  two  trustees 
respecting  the  payment  of  costs.  11  S.C.R. 
Eq.  121. 

Costso/Trustee — Litigation  caused  by  Trustee — 
Appeal  as  to  Costs.] — The  defendant,  one  of  the 
trustees  of  property  settled  on  a  married  woman, 
and  who  had  been  receiving  the  rents  thereof, 
was,  after  her  death,  called  upon  by  her  husband 
■(the  plaintiff)  to  convey  the  property  to  him. 
The  defendant  refused  to  do  so,  claiming  a 
balance  due  to  him  on  the  trust  account,  and  re- 
fusiug  to  convey  until  such  claims  should  be 


satisfied.  The  plaintiff  having  filed  his  bill  for 
an  account  and  conveyance,  the  defendant  in- 
sisted in  his  answer  on  the  same  claims,  which 
on  taking  the  accounts  were  nearly  all  dis- 
allowed. The  defendant  took  exceptions  to  the 
Master's  report,  but  they  were  overruled.  By 
decree  on  further  directions,  the  Primary  Judge 
ordered  the  defendants'  costs,  as  between 
solicitor  and  client  to  be  retained  by  him  out  of 
the  trust  moneys  in  his  hands,  and  that  after 
such  payment,  he  should  convey  the  property  to 
the  plaintiff.  On  appeal,  decree  varied,  and 
held  (Hargrave  J.  disseniiente)  that  the  defen- 
dant having  rendered  the  suit  necessary,  by  in- 
sisting on  an  untenable  claim,  and  afterwards 
persisting  in  it  throughout  the  suit,  should 
instead  of  receiving  costs,  be  ordered  to  pay  the 
costs  of  the  plaintiff,  and  to  convey  thb  pro- 
perty to  him  forthwith.  Per  Hargrave  J.  The 
decisions  of  the  inferior  tribunal  on  questions  of 
costs  should  not  be  reversed  by  the  Pull  Court 
except  when  clearly  wrong  in  principle.  Dixon 
V.  Williams,  13  S.C.R.  Eq.  7. 

Mistake.] — The  Court  will  not  consider  the 
actions  of  trustees  in  the  management  of  a  trust 
estate  harshly,  but  will  set  aside  a  sale  made 
under  a  mistake.  A  cestui  qui  trust  is  always 
entitled  to  an  account  from  his  trustees.  A.,  a 
cestui  que  trtist,  filed  a  bill  for  the  removal  of  his 
trustees,  for  the  appointment  of  a  receiver,  and 
for  an  account  on  the  grounds  that  they  had 
sold  some  of  the  real  estate  and  bought  it  for 
their  own  benefit  at  an  underprice.  B.  (one  of 
the  trustees),  bought  a  piece  of  land  at  Picton, 
and  borrowed  the  purchase-money,  £200,  from 
his  brother,  the  testator.  The  title  deeds  were 
handed  to  the  testator,  who,  on  B.'s  offering  to 
return  the  £200,  observed  that  he  had  bought 
the  land  for  the  benefit  of  his  (B.'s)  family. 
After  the  testator's  death  a  conveyance  of  this 
land  was  found,  among  his  papers,  to  a  son  of  B., 
whose  Christian  name  was  the  same  as  the  tes- 
tator's. The  land  was  sold  as  part  of  the  real 
estate  of  the  ^lestator,  and  was  bought,  on  be- 
half of  B.,  for  £30  :— Held,  that  the  sale  must 
be  set  aside,  and  that  it  was  merely  a  mistake 
of  the  trustees.  M'Kenna  v.  Lowe,  1  S.C.R. 
N.S.  Eq.  10. 

Appeal— Pleading— Wilful  Neglect  and  De- 
fault—Passive Trustee.] — D.  and  S.   were   the 
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trustees  of  the  will  of  C.  The  testator's  pro- 
perty consisted  of  two  stations,  which  were 
devised  upon  trust  to  maintain  the  children, 
until  the  youngest  should  attain  twenty-one, 
and  then  to  divide  the  personal  estate  eq^ually 
amongst  the  younger  children,  whilst  the  whole 
of  the  real  estate  was  given  to  the  eldest  son. 
D.  and  S.  were  not  the  original  trustees ;  but 
when  appointed,  they  arranged  that  S.  should 
look  to  the  education  of  the  children,  and  D.  to 
the  estate.  The  property  deteriorated  in 
value  greatly,  and,  when  all  the  children 
of  the  testator  became  sui  juris,  they  filed 
a  bill  against  both  the  trustees,  praying 
an  account  of  what  "but  for  the  wilful 
neglect  and  default  of  the  defendants  or 
the  defendant  D.  might  have  come  to  the 
hands  of  the  defendants  or  the  defendant  D.," 
and  that  "  the  defendants"  might  be  decreed  to 
pay  the  result  due.  The  bill  alleged  wilful  de- 
fault, but  gave  no  specific  instance ;  it  charged 
that  D.  alone  had  management  of  the  stations, 
which  he  admitted  b^  his  answer.  In  the  evi- 
dence several  acts  of  wilful  neglect  were  primA 
facie  proved.  At  the  bar,  the  plaintiffs  dis- 
claimed any  wish  for  relief  against  S.  A  decree 
was  granted,  ordering  defendants  to  pay  costs 
up  to  hearing,  refusing  to  make  any  distinction 
between  the  defendants,  and  disallowing  certain 
items,  especially  the  salary  to  D.'s  son,  who  had 
been  appointed  station  manager.  The  defend- 
ant D.  presented  a  petition  of  appeal.  S.  did 
not,  but  appeared  on  the  appeal : — Held,  vary- 
ing the  decision  of  the  Primary  Judge,  that  as 
the  bill  alleged  no  specific  instance  of  wilful  de- 
fault, the  accounts  should  not  have  been 
directed  on  that  footing.  Accounts  to  be  taken 
in  the  ordinary  way,  with  power  to  the  Master 
to  report  specially  on  the  items  raised  by  the 
plaintiff.  Held,  also,  that  the  fact  of  D.'s  ap- 
pointing his  son  as  manager,  and  although  he 
might  have  misconducted  himself,  W3,s  not 
sufficient  ground  to  disallow  his  salary,  at  all 
events,  until  there  had  been  an  inquiry  thereon. 
Held,'  further,  that  although  S.  had  not  ap- 
pealed, yet,  under  the  Equity  Act  1880,  sec.  73, 
the  order  could  be  varied  as  to  him  also.  Rule 
36  of  1880  notwithstanding.  Held,  further, 
that  at  that  stage,  at  all  events,  the  Court 
would  make  no  distinction  between  the  defend- 
ants. Collman  v.  Druilt,  2  N.S.W.  L.R.  Eq. 
74. 


Position  of  the  Crmon  as  Trustee  Considered.} 
— Blachvood  v.  London  Chartered  Bank  of  Aus- 
tralia, 9  S.C.R.  Eq.  101,  col.  578. 

IV.  Appointment  and  Removal  op  Tritstbes. 

Bight  of  the  Crown  on  IntestaA:y  of  Bastard 
— Cestui  que  Trust.] — An  information  by  the 
Attorney-General  on  the  relation  of  H., 
administrator  of  the  estate  of  T.,  a  bastard, 
prayed  for  directions  as  to  the  trusts  of  a 
certain  will,  and  for  an  account,  and  that  T.'s 
share  intheresidueof  the  real  and  personal  estate 
might  be  ascertained,  and  the  personalty  paid 
over  to  Her  Majesty.  The  administratrix  of 
the  last  surviving  trustee  had  appointed  a  new 
trustee  under  the  Trust  Property  Act  of  1862, 
26  Vict.  No.  12,  after  the  information  had  been 
filed.  The  trustee  had  paid  the  income  of  the 
property  into  his  own  private  account  at  the 
bank,  keeping  no  separate  account,  and  had  re- 
fused to  pay  one  of  the  cestui  que  trusts  her 
share.  The  trustee  was  removed  from  the 
trust,  and  ordered  to  pay  into  Court  the  trust 
funds  which  he  had  received,  and  a.  reference 
was  directed  for  the  appointment  of  new 
trustees  with  liberty  for  the  said  trustee  to  be 
appointed.  Attorney-General  v.  Elliott,  6  S.C.R.. 
Eq.  85. 

V.  Vesting  Order  Under  Trustee  Act  op 
1852. 

Heir  of  Vendor  an  Infant.} — A  vesting  order 
was  granted  on  petition  where  the  heir  of  the 
vendor  was  an  infant.  Be  Cahill,  1  S.C.R.  Eq. 
26. 

Consent  of  Crmmi.] — An  order  vesting  the  fee 
in  certain  lands,  sold  under  a  decree  of  the 
Court,  in  the  purchasers,  was  granted,  oni 
motion,  the  Crown  appearing  to  consent,  where 
the  heir-at-law  of  the  intestate  was  out  of  the 
jurisdiction  of  the  Court,  and  his  estate  was  re- 
presented by  the  Attorney-General.    Olascock 

V.  Foreman,  3  S.C.R.  Eq.  64. 

After  Payment  of  Mortgage  Money.] — An 
order  was  granted,  on  motion,  vesting  in  the 
mortgagor  the  estate  of  the  equitable  mort- 
gagee discharged  from  the  mortgage,  on  it  being 
shown  that  the  mortgage  money  had  been  paid. 
Ex  parte  Dent,  6  S.C.R.  Eq.  48. 
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Trustee  out  of  the  Jurisdiction.]— One  of  two 
trustees  of  a  marriage  settlement  having  left 
the  jurisdiction  after  the  sale  of  certain  lands 
(part  of  the  trust  property),  which  they  held  as 
mortgagees,  but  before  the  completion  of  the 
conveyance  and  receipt  of  the  purchase  money, 
the  Court,  on  the  petition  of  the  continuing 
trustee,  and  under  the  10th  section  of  the 
Trustee  Act  of  1852,  made  an  order  vesting  the 
lands  in  the  petitioner  jointly  with  another  per- 
son, for  the  purpose  of  completing  the  sale  of 
the  said  lands  and  ^conveying  them  to  the  pur- 
chasers.    Throsby's  Settlement,  7  S.C.R.  Bq.  10. 

Crown  Lease.] — An  order  was  made,  subject 
to  the  rights  and  prerogatives  of  the  Queen, 
resting  a  pastoral  lease  in  a  purchaser  thereof 
from  the  Crown  lessee,  in  whose  name  the  lease 
had  issued  after  purchase.  Ex  parte  Eichetson, 
12S.C.B,.  Eq.  1. 

Crown  Grant  Issued  by  Mistake  to  Two 
Persons.]  — In  1862,  L.  T.  and  J.  T.,  as 
partners,  occupied  under  a  business  license, 
issued  in  accordance  with  the  Gold  Fields 
Act  of  1861,  a  parcel  of  land  in  Forbes,  and 
erected  thereon  business  premises.  Thereupon 
they  applied,  under  sec.  8  of  the  Crown 
Lands  Alienation  Act  of  1861,  to  purchase 
that  parcel  of  land  in  consideration  to  those  im- 
provements. In  October,  1862,  L.  T.  sold  his 
interest  to  the  business  of  J.  T.,  and. retired 
from  the  partnership.  In  December,  1862,  J. 
T.  mortgaged  the  land  and  premises  to  J.  H. 
On  the  31st  January,  1863,  J.  T.  absolutely 
conveyed  all  his  right,  title,  or  interest  in  the 
land  and  premises  to  J.  H.  in  fee.  In  April, 
1883,  J.  H.  paid  into  the  Colonial  Treasury 
£37  8s.,  the  price  duly  fixed  by  appraisement 
under  sec.  8  of  the  Crown  Lands  Alienation 
Act  of  1861,  for  the  purchase  of  the  parcel  of 
land.  This  sum  was  paid  out  of  his  own 
moneys,  but  was  expressed  to  be  paid  by  him 
as  agent  for  L.  T.  and  J.  T.,  under  the  impres- 
sion that,  as  they  had  been  the  original  occu- 
piers of  the  land,  and  as  they  had  applied  to 
purchase  in  consideration  to  the  improvements, 
the  grant  could  only  issue  in  their  names.  On 
th6  6th  December,  1865,  a  grant  of  the  land 
from  the  Crown  was  issued  in  the  names  of  L. 
T.  and  J.  T.  in  fee,  as  tenants  in  common.  L. 
T.  and  J.  T.  left  Forbes  before  1865,  and  could 


not  be  found.  Since  ,1863  J.  H,  had  been  in 
peaceable  possession  of  the  land  and  premises. 
The  grant  from  the  Crown  had  always  remained 
in  the  possession  of  the  Registrar-General.  On 
a  petition  setting  out  these  facts,  a  vesting 
order  was  granted  to  J,  H.  Ex  parte  Herring, 
1  N.S.W.  L.R.  Eq.  12. 

VI.    JUDIOIAI,  DiKBCTION  TO  TRUSTEES. 

Application  to  Legislature  for  Power  to  Sell — 
26  Vict.  No.  12.] — Circumstances  under  which 
the  Primary  Judge  will  direct,  under  26  Vict. 
No.  12,  the  trustees  of  an  estate  to  apply  to  the 
Legislature  for  power  to  sell  certain  parts  of 
the  estate  in  the  absence  of  such  power  appear- 
ing in  the  will.    Pamell's  Will,  2  S.C.R.  Eq.  87. 

Scope  of  Directions.] — Under  26  Vict.  No.  12, 
the  duty  of  the  Primary  Judge  is  to  advise  the 
trustees  on  questions  of  law,  but  not  to  tell 
them  how  to  exercise  discretionary  powers 
vested  in  them.  Osborrie's  Will,  2  S.C.R. 
Eq.  89. 

The  Court  will  decline  to  give  the  executors 
of  a  partner  in  a  large  mercantile  firm  its 
judicial  advice,  opinion,  or  direction  as  to  the 
acceptance  of  a  settlement  from  the  surviving 
partners  where  the  matter  in  question  involves 
only  a  personal  responsibility  resting  on  the 
executors  themselves,  and  depends  on  their 
own  knowledge  of  the  facts  of  the  case,  the 
position  of  all  parties  interested  in  the  firm  and 
its  transactions,  and  on  mercantile  probabilities 
and  commercial  prudence  arising  from  detailed 
information  beyond  the  cognisance  of  the  Court. 
But  the  law  laid  down  in  cases  bearing  on  the 
subject  pointed  out  as  a  guide  to  the  executors, 
and  costs  of  petition  ordered  to  be  paid  out  of 
the  estate.    Gilchrist's  Will,  6  S.C.R.  Eq.  74. 

VII.  Trusts  Created  by  Will. — See  Will, 


UMPIRE. 
See  Arbitration. 


UNAUTHORISED  EXPENDITURE. 
Statute.]— 4&  Vict.  No.  11  (Indemnity  Act), 
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UNCLAIMED  BALANCES. 
Statutes.] — 
17  Vict.  No.   17  {Intestate   and   Insolvent 


34  Vict.  No.,  12  {Prisoners). 


UNDUE  INPLUENCB. 
See  Ecclesiastical  Law,  col,  318. 


UNIVERSITY  OF  SYDNEY. 
Statutes.] — 

14  Vict.  No.  31. 

16  Vict.  No.  28. 

17  Vict.  No.  18. 

17  Vict.  No.  28. 

18  Vict.  No.  37. 
22  Vict.  No.  8. 
20  Vict.  No.  14. 
22  Vict.  No.  23. 
24  Vict.  No.  13. 
44  Vict.  No.  22. 
47  Vict.  No.  17. 


USAGE. 
See  Custom. 


USE  AND  OCCUPATION— See  Landlord  and 
Tenant,  col.  524. 


USER. 


Statute:]—^  Vict.  No.  15 (2)e&'c£rfJo»  5y  User 
Limitation). 


USURY. 
,  Statute.]— 5  Wm.  IV.  No.  10. 


VAGRANTS. 

Statutes.]— 15  Vict.  No.  4. 
24  Vict.  No.  25. 

Under  15  Vict.  No.  4. 

Sec.  2 — Idle   and   Disorderly   Person — Two 
Persons  cannot  be  Jointly  Convicted.] — The  ap- 


plicant and  one  J.  B.  were  charged  upon 
separate  informations  under  sec.  2  of  15  Vict. 
No.  4.  The  magistrate  refused  to  hear  the 
cases  separately,  and  they  were  jointly  con- 
victed on  the  same  evidence: — Held,  that  the 
conviction  was  bad.  No  two  persons  could  be 
jointly  convicted  of  the  offence  under  sec.  2. 
It  was  not  necessary  to  bring  the  applicant  for 
a  prohibition  before  the  court  by  habeas  corpm. 
The  order  granting  the  prohibition  effected  her 
discharge  from  custody.  Ex  parte  Andrews,  10 
S.C.R.  172. 

See.  3— ' '  Unlawful  Purpose "—" Enclosed 
Yard" — Stochyard.] — The  defendants  were  con- 
victed and  sentenced  under  sec.  3  of  the  Vagrant 
Act  (15  Vict.  No.  4)  for  "  being  in  an  enclosed 
yard  for  an  unlawful  purpose."  The  evidence 
was  to  the  effect  that  the  prisoners  were  seen 
inside  a  stockyard,  and  upon  another  person's 
land,  looking  at  some  horses  confined  therein, 
which  did  not  belong  to  them.  The  horses  in 
the  yard  and  the  defendants'  horses  outside  the 
yard  were  sweating,  and  the  defendants  them- 
selves looked  warm.  On  the  whole,  it  appeared 
as  if  the  defendants  had  just  run  these  horses 
into  the  yard  when  they  were  observed.  The 
yard  was  not  attached  to  any  building,  and 
was  on  an  unfrequented  part  of  the  station, 
about  four  miles  away  from  the  nearest  track: 
— Held,  on  motion  for  a  prohibition,  that  there 
was  no  evidence  of  the  defendants  being  at  the 
yard  "for  an  unlawful  purpose."  Held,  also, 
that  the  stockyard  in  question  was  not  an  "  en- 
closed yard"  within  the  meaning  of.  sec.  3  of 
the  Vagrant  Act.  The  Act  must  be  construed 
strictly,  and  a  yard,,  to  come  within  its  terms, 
must  be  one  in  connection  with  some  of  the 
buUdings  mentioned  in  the  section.  Ex  parte 
Head  and  White,  Knox  26. 

Sec.  3 — PvMic  Places  Definition  Act  (40  Vict. 
No.  16] — Openand Public  Place — BandwickRace- 
course.] — The  Public  Places  Definition  Act  ap- 
plies to  sec.  3  of  the  Vagrant  Act,  and  enlarges 
the  meaning  of  words  "  open  and  public  place" 
in  the  section  of  the  latter  Act,  so  as  to  include 
places  to  which  the  public  are  admitted  on 
payment.  And  therefore  the  Randwick  race- 
course, to  which  the  public  are  admitted  on  pay- 
ment of  a  sum  of  money,  is  an  "openand  public 
place"   within   sec.    3    of   the  Vagrant   Act. 
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Sembk,  that  the  term  "  open  and  public  place" 
is  not  restricted  to  streets,  roads,  highways  and 
places  ejusdem  generis,  but  includes  a  vessel, 
vehicle,  or  room,  or  such  kind  of  place  when 
used  for  a  public  purpose.  SawUll  v.  Regan, 
3N.S.W.  L.R.  362. 

Sec.  Q— Racecourse  a  "Public  Place"— De- 
fective Informaiion— Amendment  of  Conviction.] 
—A  racecourse  situate  on  Crown  land,  where 
the  public  may,  during  a  race  meeting,  come 
and  go  without  hindrance  and  without  charge, 
is  during  the  meeting  a  "public  place"  within 
the  meaning  of  sec.  6  of  the  Vagrant  Act 
(15  Vict.  No.  4).  The  defendant  was  charged, 
under  sec.  6  of  the  Act,  with  "  using  insulting 
language  to  A.B."  :— Held,  that  the  charge  was 
defective,  in  not  stating  that  the  words  were 
uttered  in  a  public  place,  and  with  intent  to 
provoke  a  breach  of  the  peace,  or  that  a  breach 
of  the  peace  might  have  been  occasioned  by 
them.  But  held,  also,  that  the  conviction  might 
be  amended.  [See  now  40  Vict.  No.  16.)  Mx 
parte  Whelan,  II  S.C.R.  88. 

Sec.  6.  — Insulting  Behaviour — Evidence.  ] — A. 
was  convicted  by  justices  under  sec.  6  of  the 
Vagreuit  Act  (15  Vict.  No.  4)  of  having  unlaw- 
fully used  insulting  behaviour  towards  B., 
whereby  a  breach  of  the  peace  might  have  been 
occasioned.  It  appeared  that  B.,  who  was 
coroner,  was  late  at  an  inquest  which  A,  was 
attending  as  a  juryman.  A.  in  the  presence  of 
B.  said  to  the  Other  jurors,  "It  is  hard  to  be 
summoned  for  nine  o'clock.  B.  could  not  attend 
because  he  had  not  his  cows  milked,  and  had  to 
supply  the  stores  with  butter  before  he  could 
attend  to  his  business."  After  repeating 
these  words  he  said,  "  I  am  not  a  toady,  and  get 
no  favours."  He  afterwards  followed  B.  from 
the  inquiry  room  and  said,  "I  defy  you,"  and 
screeched  after  him  : — Held,  on  motion  for  pro- 
hibition, that  neither  the  words  used,  nor  A.'s 
conduct,  came  within  sec.  6  of  the  Vagrant  Act. 
Conviction  set  aside.  Ex  parte  Collier,  Knox  513. 


VEHICLES. 

6  Wm.  IV.  No.  2    1  „        „      . 
,„„.      „  \ Stage  Carriages. 

13  Vict.  No.  5  )       ^ 

36  Vict.  No.  14  {Public  Vehicles.) 

48  Vict.  No.  21  (Carriages  Regulation.) 

Breach  of  By-laws  relating  to.] — See  col.  613. 


VENDOR  AND  PURCHASER. 
I.  Contract  for  Sale  of  Land. 
II.  Abstract  of  Title. 
III.  Specific  Performance. 

I.  The  Contract. 

"  Cash  Down" — Refusal  of  Purchaser  to  Com- 
plete— No  Abstract  of  Title.] — The  declaration 
stated  an  agreement  for  a  purchase  of  land 
between  the  plaintiff  and  defendant  to  have 
been  as  follows : — That  the  defendant  should 
pay  £2000  cash  down,  and  the  remainder  (the 
whole  price  being  £3250)  at  such  times  as  should 
be  mutually  agreed  upon,  not  to  exceed  two 
years,  with  interest ;  and  that  the  plaintiff 
should  give  a  clear  marketable  title  to  the  pro- 
perty. Averment,  that  although  the  plaintiff 
was  always  ready  to  perform  the  agreement, 
the  defendant,  before  a  reasonable  time  had 
elapsed  for  performance  of  any  part  of  it  by 
the  plaintiff,  and  before  any  breach  by  him, 
wholly  refused  to  perform  his  own  portion,  and 
then  discharged  the  plaintiff  from  the  perform- 
ance of  his  part  of  the  agreement,  and  from  all 
readiness  to  perform  it.  The  defendant  pleaded 
to  this  allegation  of  refusal  by  him  (repeating 
the  words  of  the  declaration  as  to  the  lapse  of 
time  and  the  denial  of  any  previous  breach  by 
the  plaintiff),  that  he  did  not,  before  a  reason- 
able time  had  elapsed  for  its  performance  by 
the  plaintiff,  or  before  any  breach  by  him, 
refuse  to  perform  his  own  part  of  the  agree- 
ment : — Held,  bad  on  demurrer.  The  defendant 
also  pleaded  to  the  allegation  of  refusal  (but 
without  referring  to  the  ajlegation  as  to  time, 
or  the  denial  of  any  breach  by  the  plaintiff), 
that  the  plaintiff  did  not  give  or  tender  to  the 
defendant  a  clear  marketable  title,  and  that 
the  performance  of  those  acts  was  never  waived 
by  the  defendant : — Held,  on  demurrer,  bad.  If, 
as  the  Court  was  inclined  to  think,  the  defendant 
was  bound  to  pay  the  £2000  immediately,  the 
defendant's  breach  in  that  respect  was  accessory 
and  palpably  before  any  breach  by  the  plaintiff ; 
but  even  if  the  £2000  were  not  to  be  paid  until 
the  execution  of  the  conveyance,  since  the  de- 
fendant declined  to  go  on  with  the  purchase,  he 
released  his  vendor  from  the  necessity  of  pre- 
paring the  abstract  of  title.  Hibhurd  v.  Warden, 
5  S.CR.  192. 
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Sale  of  Official  Assignee's  Right,  Title,  and 
Interest.] — To  an  action  on  a  dishonoured  cheque 
defendant  pleaded  that  it  was  given  as  the 
price  of  a  one-fifth  share  of  certain  land  sold  at 
auction  by  the  plaintiff,  and  that  after  the 
giving  of  the  cheque  it  was  discovered  by  both 
parties  that  the  plaintiff  never  had  any  right, 
title,  &c.,  to  such  one-fifth  share,  but  only  had 
a  right,  title,  &c.,  to  a  one-eighth  share;  and 
the  plaintiff  being  unable  to  perform  his  part  of 
the  agreement  for  the  sale  of  such  one-fifth 
share,  the  defendant  rescinded  the  agreement, 
and  refused  to  pay  the  cheque: — Replication, 
that  the  sale  referred  to  was  a  sale  of  the  plain- 
tiff's right,  title,  and  interest,  as  official  assignee 
of  an  insolvent,  to  certain  lands,  and  which 
right,  title,  and  interest  were  sold  according  to 
the  particulars  of  sale  used  at  such  sale  as  lot 
two,  and  purchased  by  the  plaintiff  for  the 
amount  of  the  cheque,  as  appeared  by  a  memo- 
randum in  writing  of  the  said  sale ;  and  that 
such  sale  was  made  under  certain  conditions, 
one  of  which  was,  that  the  plaintiff,  as  vendor, 
should  not  be  bound  to  show  any  title  to  the 
premises,  or  any  part  of  them: — Held,  that  the 
replication  was  a  sufficient  answer  to  the  plea. 
The  conditions  not  merely  exonerated  the  plain- 
tiff from  producing  his  title  deeds,  but  relieve 
him  from  the  obligation  to  make  out  a  title. 
The  defendant  having  purchased  what  the 
plaintiff  meant  to  sell  could  not  recede  from  his 
contract.     Hvm/pheryv.  Butter,  10  S.C.R.  74. 

Parol  Agreement  to  extend  Time — Statute  of 
Frauds — Time  for  Final  Execution  not  of  the 
Essence  of  the  Contract,] — In  an  action  by  the 
vendor  against  purchaser  for  breach  of  an  agree- 
ment to  accept  a  transfer  of  some  lands,  the 
defendant  pleaded  that  the  plaintiff  was  not 
ready  and  willing  to  execute  a  transfer  on  the 
day  mentioned  in  the  agreement.  The  plaintiff 
replied  that  the  defendant  had  waived  his  right 
to  the  performance  on  that  day,  and  had  agreed 
to  accept  a  transfer  on  a  subsequent  day.  Rejoin- 
der, that  such  agreement  was  not  in  writing  : — 
Held,  that  the  rejoinder  was  bad.  The  time  for 
the  final  execution  of  a  contract  for  the  sale  of 
land  is  not  ordinarily  regarded  as  of  the  essence 
of  the  contract.  M'Phail  v.  Darhy,  2  S.C.R. 
N.S.  225. 

Agreem,ent  to  re-transfer.] — E.,  being  indebted 
to  M.  and  Co.,  transferred  to  them  a  parcel  of 


land  in  payment,  of  a  portion  of  the  debt :  on 
the  understanding,  as  he  alleged,  that  the  land 
was  to  be  re-transferred  to  him  on  his  paying 
that  portion  of  the  debt,  with  interest,  within 
twelve  months.  The  defendant  alleged  that  the 
transfer  was  absolute  and  unconditional.  The 
plaintiff  gave  notice  of  motion  for  an  interim 
injunction  to  restrain  defendants  from  dealing 
with  the  land.  That  motion,  without  further 
pleading,  was  dealt  with  as  if  the  suit  had  been 
set  down  for  hearing,  the  deponents  being  cross- 
examined  on  their  affidavits  : — Held,  by  Har- 
grave  P.J.,  that  on  the  evidence  the  agree- 
ment to  re-transfer  had  been  made.  Decree 
accordingly.  Elvnn  v.  Monash,  2  S.C.R.  N.S. 
Eq.  57. 

Covenant  against  Incumhrances — Yearly  Ten' 
ancy  created  beforeSale  is  os.BreacA.]— rDefendaut, 
a  mortgagee,  sold  and  conveyed  land  to  plaintiff, 
and  entered  into  the  ordinary  covenant  against 
incumbrances.  At  the  time  of  the  gale  the  land 
was  in  the  possession  of  a  tenant  from  year  to 
year,  who  refused  to  give  up  possession. 
Plaintiff  brought  an  action  against  the  defend- 
ant on  his  covenant,  and  the  defendant  pleaded 
non  est  factum  and  a  denial  of  the  breach. 
Upon  motion  for  a  new  trial,  after  verdict  for 
the  plaintiff  with  £200  damages: — Held  (per 
Hargrave  J.  and  Fauoett  J.,  Manning  J. 
dissentiente),  that  the  creation  before  the  sale 
of  a  tenancy  from  year  to  year  was  a  breach  of 
the  covenant.  Floyd  v.  Stewart,  1  N.S.W. 
L.R.  51. 

Part  Pejformance — Breach  by  Vendee — Besale 
by  Vendor — Besdission.] — Messrs.  W.  and  M'C. 
sold  to  Messrs.  W.  and  B.  lands  and  stock  for 
£9000,  of  which  £4000  was  paid  in  cash,  residue 
by  promissory  notes  at  one,  two,  three,  and. 
four  years  respectively.  Portion  of  the  land 
was  guaranteed  freehold.  W.  and  B.  entered 
into  possession;  and  for  fourteen  months,  as 
owners,  dealt  with  the  property,  selling  the 
stock,  &c.  The  promissory  note  first  due,  at 
the  expiration  of  12  months,  was  not  met.  W. 
and  M'C.  retook  possession  of  the  lands  and 
resold.  W.  and  B.  sequestrated  their  estate : — 
Held,  in  a  suit  brought  by  the  official  assignee 
of  W.  and  B.,  that,  by  reselling,  W.  and  M'C. 
had  rescinded  the  contract  with  W.  and  B.,  and 
must  repay  the  £4000.  Sandeman  v.  Wilson,  1 
N.S.W.  L.R.  Eq.  1. 
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Conflicting  Descriptions — Dominant  Intention.] 
— R.  owned  land  fronting  V.  street  and  stretch- 
ing north  from  O.  street  to  S.  's  land.  R.  conveyed 
to  S.,  who  already  owned  land  adjoining  and 
north  of  R.'s  land,  and  fronting  V.  street,  land 
by  the  following  description: — "Commencing 
at  a  point  in  V.  street  distant  northerly  200  feet 
from  the  intersection  of  V.  and  O.  streets,  thence 
on  the  east  by  V.  street  40  feet  to  the  land  of 
S.'s,  thence  on  the  north  by  the  southern 
boundary  of  S.'s  land,"  &c.  Six  months  pre- 
vious to  this  conveyance,  on  the  re-alignment  of 
0.  street,  the  point  of  intersection  had  been 
removed  north,  so  that,  instead  of  S.'s  having 
240  feet  frontage,  he  had  only  226.  Assuming 
that  "the  intersection"  meant  the  original 
intersection,  the  boundaries  of  the  land  taken 
possession  of  by  S.  would  be  described  accu- 
rately : —  Held,  that  the  deed  must  be  con- 
structed more  strongly  against  .R.,  the  grantor, 
and  that  the  dominant  intention  of  the  con- 
veyance was  a  grant  of  40  feet  frontage  to  S. 
and  that  such  intention  must  control  any  doubt 
raised  by  the  use  of  the  words  "  commencing  at 
a  poiat .  .  .  200  from  the  intersection  of  0. 
and  V.  streets."  J  agues  v.  Doyle,  2  N.S.W. 
L.B.  113. 

Parcels — Boundary  of  Crovm  Orant — Line  of 
Beach  —  Shifting  Sigh-water  Marh  —  Excess 
of  Area  —  Certainty  of  description.']  —  A 
Description  of  a  Crown  Grant  (allotment  No. 
2)  was  as  follows : — 75  acres  jjlotment  No. 
7,  bearing  west  ISJ  chains;  on  the  west  by 
allotment  No.  3,  bearing  south  45  chains  to 
within  100  feet  of  beach  of  Botany  Bay;  and 
on  the  south  by  a  line  parallel  to  the  high- water 
mark  of  the  Bay,  and  distant  100  feet  from  the 
Bay  .  .  saving  and  reserving  to  His  Majesty  .  . 
all  lands  within  100  feet  of  high- water  mark  on 
the  sea  coast."  The  description  in  the  grant  of 
allotment  No.  1  was  as  follows:— "75  acres 
bpunded  on  the  east  by  the  village  reserve, 
bearing  north  lO'chains;  thence  by  Nos.  5,  Band 
7  of  the  veteran  allotments,  bearing  north  llj 
degrees,  west  48  chains;  on  north  by  allotment 
No.  7,  bearing  west  8  chains ;  on  west  by  allot- 
ment No.  2,  bearing  south  51  chains  to  within 
100  feet  of  beach  at  Botany  Bay  ;  and  on  south 
by  a  line  parallel  to  the  high- water  mark  of  the 
Bay,  and  distant  100  feet  from  the  Bay  .  .  . 
,  reserving  to  His  Majesty  all  lands  within  100  feet 


of  high- water  mark  on  the  sea  coast."  The  date 
of  the  latter  was  1834.  The  position  of  the 
north-west  corner  of  the  village  reserve  was 
fixed.  Measuring  the  northerly  line  from  that 
point,  a  comer-post  of  an  old  fence  running 
eastward  was  come  to,  which  the  jury  found 
was  the  north  boundary  of  allotments  No.  1  and 
No.  2.  An  old  fence  was  also  found  running 
north  and  south  in  the  position  of  the  dividing 
boundary  allotments.  There  was  an  old  sur- 
veyor's mark  on  a  tree  on  allotment  No.  1,  close 
to  the  line  which  the  defendant  contended  was 
the  southern  boundary  of  the  allotments.  In  an 
action  of  trespass,  the  plaintiff  contended  that . 
the  southern  boundary  of  allotment  No.  2 
was  a  line  100  feet  from  the  Bay;  the  defendant 
contended  that  the  southern  boundary  was 
a  line  joining  the  extremities  of  the 
two  side  lines  of  45  and  51  chains  measured 
from  the  old  fence.  Verdict  for  the  de- 
fendant :— Held,  by  Martin  C.J.  and  Faucett  J. 
(Windeyer  J.  dissentiente)  that  the  proper 
way  to  fix  the  southern  boundary  of  allot- 
ment No.  2  was  to  ascertain  what  was  the 
line  of  the  beach  or  Bay  in  1834;  and  a  line 
distant  100  feet  from  that  line  and  parallel  to 
the  high- water  mark,  would  be  such  boundary; 
and  that,  therefore,  there  should  be  a  new  trial; 
—Held  contra  by  Windeyer  J.,  that  the  southern 
boundary  of  the  allotment  was  a  straight  line 
joining  the  extremities  of  the  two  lines  measur- 
ing respectively  51  and  45  chains  from  the  old 
northern  fence.  And  also  that  there  was 
evidence  that  that  was  the  boundary  originally 
surveyed  by  the  Crown  and  therefore  the 
verdict  was  right.  Smith  v.  Eenwiik,  3  N.S.W. 
L.R.  398. 

II.  Absteact  or  Title. 

Insufficient  Abstract — Deeds  not  in  Vendor's 
Possession  —  Delivery  of  Objections  —  General' 
Averment  of  Conditions  Precedent] — Declaration 
by  the  vendor  against  the  purchaser  of  land  by 
auction,  stated  one  of  the  conditions  of  the  sale  to- 
be,  that  the  vendor  would  within  a  reasonable 
time  after  the  day  of  sale  prepare  and  deliver 
to  the  purchaser,  or  his  solicitor,  or  the  auc- 
tioneer, an  abstract  of  his  title  ;  that  all  objec- 
tions which,  under  the  conditions,  the  purchaser 
could  take  to  the  title,  should  be  made  and 
delivered  to  the  vendor's  solicitor  within  seven 
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•days  from  the  delivery  of  the  abstract ;  and 
■any  objection  not  so  taken,  should  be  deemed 
to  be  waived.  It  averred  the  performance  of 
all  conditions  precedent  in  the  usual  way. 
Breach,  the  non-completion  of  the  purchase. 
Plea,  that  the  plaintiff  did  not  deliver  to  the 
•defendant,  or  his  solicitor,  a  full,  complete,  and 
sufficient  abstract,  &o.  : — Held,  on  demurrer, 
bad,  as  it  did  not  deny  the  delivery  of  an 
abstract  to  the  auctioneer.  A  second  plea,  that 
the  abstract  delivered  by  the  plaintiff  to  the 
defendant  was  wholly  insufficient  for  a  reason 
therein  stated.  Replications  (1)  To  the  second 
plea — after  setting  out  a  condition  that  the 
vendor  should  not  be  called  upon  "to  produce 
any  deeds  or  evidences  of  title,  in  support  of 
his  title,  other  than  what  were  now  in  his 
possession,"  that  the  insufficiency  mentioned 
in  the  second  plea  was  the  want  of  certain 
evidences  of  title  in  support  of  his  title,  which 
were  not  at  the  time  of  the  sale,  nor  have  they 
since  been  in  the  plaintiff 's  possession.  (2)  To 
same  plea — that  the  objections  to  the  title  as 
set  forth  in  the  second  plea  were  not  made  and 
delivered  to  the  vendor's  solicitor  within  seven 
days  from  the  delivery  of  the  abstract : — Held, 
on  demurrer  to  the  replications,  that  the 
abstract  was  a  bad  one,  for  the  reason  set  out 
in  the  second  plea;  but  that  the  stipulation 
as  to  seven  days  applied  and  removed  it,  and 
that  the  defect  was  met  by  the  stipulation 
that  the  vendor  need  not  produce  any  further 
evidence  than  he  had  himself  in  his  possession. 
Held,  also,  that  the  general  allegation  in  the 
declaration  of  performance  of  all  conditions 
precedent,  was  sufficient  without  specially 
averring  the  delivery  of  the  abstract,  or  that 
no  objection  was  taken  within  seven  days. 
Saddington  v.  Farmer,  7  S.C.R.  192. 

Evidences  of  Title  —  Attested  Copies  —  Old 
Abstract.]  —  At  a  sale  by  auction  plaintiff 
purchased  two  lots  of  land  under  the  following 
condition  of  sale: — "  The  vendor  will,  within  a 
reasonable  time  after  the  (day  of  sale,  prepare 
and  deliver  to  the  purchaser  or  his  solicitor,  or 
the  auctioneers,  an  abstract  of  his  title,  and 
shall  not  be  called  upon  to  abstract,  or  produce, 
or  procure  a  covenant  to  produce  any  deeds,  or 
evidences  of  title  whatsoever  in  support  of  his 
title,  other  than  what  are  now  in  his  possession; 
and  no  objection  shall  be  made  to  any  deed  or 


deeds  (if  any)  which  shall  appear  to  have  been 
executed  under  a  power  of  attorney,  and  the 
property  is  sold  subject  to  existing  tenancy  or 
occupancy."  The  defendant  (the  vendor)  fur- 
nished an  abstract  of  his  purchase  deed  of  each 
lot;  and  also,  as  to  lot  2,  a  covenant  to  produce, 
entered  into  by  a  larger  purchaser  ;  these  being 
the  only  original  deeds  in  defendant's  possession 
relating  to  either  of  the  lots  sold.  It  was  ad- 
mitted that  the  defendant  had  also  in  his  pos- 
session certain  attested  copies  of  deeds  relating 
to  lot  1,  and  an  old  abstract  of  the  title  of  a 
former  vendor  of  lot  2:— Held  (Hargrave  J. 
dissentiente) — (1)  That  under  the  above  condition 
the  defendant  was  not  bound  to  include  in  the 
abstract  of  his  own  title  either  the  said  attested 
copies  or  the  old  abstract.  (2)  That  "neither  of 
these  were  "evidences  of  title."  (3)  That  the 
defendant  had  furnished  an  abstract  of  his  title 
within  the  meaning  of  the  said  condition  of  sale. 
rni}/  V.  Scott,  11  S.C.R.  272. 

And  see  HiVburd  v.   Warden,  5  S.C.R.  192, 
supra  Part  I.,  col.  818. 

III.  Specific  Pekfokmance. 
Patent  AmMguity — Extrinsic  Evidence — Costs 
of  Demurrer.'] — A  demurrer  to  a  bill  for  specific 
performance  of  a  contract  for  the  sale  of  "26  or 
27  blocks  of  land  known  as,  &c.,"  was  allowed, 
with  leave  to  amend,  as  there  was  no  sufficient 
allegation  in  the  bill  that  both  parties  knew  what 
the  land  was.  Evidence  of  surrounding  cir- 
cumstances is  admissible  to  clear  up  patent  am- 
biguities inacontraot.  Thegrounds  of  ademurrer 
need  only  be  stated  with  sufficient  clearness 
to  point  out  the  kind  of  objection  to  be  made. 
No  costs  are  given  where  of  several  grounds  of 
demurrer,  some  are  allowed  and  some  dis- 
allowed.    Tooth  V.  Macleay,  2  S.C.R.  Eq.  17. 

Compensation  for  Misdescription  of  Property.] 
— In  a  suit  for  specific  performance  of  a  contract 
for  sale  of  a,  run,  the  defendant  claimed  com- 
pensation, on  thj  ground  that  the  description 
by  the  plaintiff  was  misleading,  and  had  misled 
him: — Held,  that  the  defendant  could  not  claim 
compensation,  as  he  had  had  every  opportunity 
of  testing  the  description ;  but  as  the  difficulty 
had  arisen  from  ambiguity  in  the  description, 
each  party  was  to  pay  his  own  costs.  Talbot  v. 
Cunningham,  3  S.C.R.  Eq.  8,  64. 
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iefcAes.]— Specific  performance  of  an  agree- 
ment for  the  transfer  of  land  was  refused  on  the 
gronnd  of  laches,  though  the  agreement  was 
come  to  in  1831  and  confirmed  in  1841,  and  the 
bill  was  not  filed  till  1847  {dissentiente  Stephen 
C.J.).    BetTyv.  Elyard,  3  S.C.R.  Eq.  67. 


where  Contract  JUisunderstood.']  — 
Specific  performance  of  a  contract  will  not  be 
decreed  in  such  a  form  as  would  defeat  its 
intention,  as  understood  by  either  party,  and 
would  give  it  a  one-sided  operation.  Norie  v. 
Wookott,  9  S.C.R.  Eq.  21. 

Two  Sales  by  Married  Woman — Second 
Purchaser  gets  Achnowledged  Conveyance  — 
Spedfic  Performance  of  Mrst  Sale  Befused.] 
— ^A  (narried  woman  sold  at  auction  property 
of  which  khe  was  seised  in  fee  but  not 
settled  to  her  separate  use;  but,  before  the 
completion  of  the  purchase,  she  sold  the  same 
property  to  others,  who,  though  having  notice  of 
the 'previous  sale,  obtained  from  her  a  con- 
veyance, with  the  statutory  acknowledgment, 
and  registered  it  before  the  registration  of  the 
first  contract  of  sale.  In  »  suit  by  the  first 
purchasers,  for  the  specific  performance  of  their 
contract,  and  praying  also  that  the  latter  pur- 
chasers should  be  declared  trustees  for  them, 
the  bai  was  dismissed  with  costs.  Mtzpatrick 
V.  BarMr,  12  S.C.R.,  Eq.  83. 

Estoppel  — Sequestration — Belease.]  —  Certain 
land  was  granted  to  R.  on  the  31  Dec.  1861. 
On  1  Oct.  1862,  R.'s  estate  was  sequestrated. 
On  18  Oct.  1863,  a  certificate  of  conformity  was 
granted  to  him.  On  29  Jan.  1875,  R.  executed  a 
deed  purporting  to  convey  the  land  by  lease  and 
re-lease  to  A.  J.  R.  in  fee.  On  31  August 
1877,  R.'s  estate  was  released  from  sequestra- 
tion:—Held,  that  although  the  estate  became 
subsequently  re- vested  in  R.,  he  had  no  title  at 
the  time  he  conveyed  to  A.  J.  R.  The  convey- 
ance did  not  operate  by  estoppel  to  pass  the 
interest  subsequently  acquired  by  the  vendor. 
Johnston  v.  Biley,  2  S.C.R.  N.S.  Eq.  1. 

Agreement  by  Married  Woman,  with  Power  of 
Appointment  Invalid.]— haiid  was  conveyed  by 
'  settlement,  made  in  contemplation  of  the  mar- 
riage of  M.,  to  trustees  and  their  heirs,  to  the 
use  of  M.,  as  therein  mentioned,  viz. :  in  trust  for 
M.,  and  to  and  for  such  uses  and  for  such  ends. 


intents  and  purposes,  as  she  should  in  any  deed,, 
or  deeds,  or  by  her  last  will  and  testament  (not- 
withstanding that  she  might  be  married  at  the 
time  of  executing  such  instrument  or  instru- 
ments), direct,  limit,  and  appoint,  with  re- 
mainder over  in  default  of  appointment.  M. 
afterwards,  during  coverture,  agreed  by  simple 
contract  in  writing  to  sell  the  settled  lands  :— 
Held,  that  specific  performance  of  the  contract 
could  not  be  decreed  against  M.  in personam,a,ni. 
that  her  estate  was  not  bound.  Carnell  v. 
M'Lennan,  1  N.S.W.  L.R.  Eq.  61. 


VENUE. 
Change  of.]— See  Peactice,  col.  663. 


VERDICT. 
See  Pkactice,  col.  66S. 


vicb-admiraLty. 

Statutes.]— 26  Vict,  c.'  24. 

30  &  31  Vict.  c.  45, 

Jurisdiction  of  Court  over  Seizure  of  Goods  for 
Breach  of  Customs  Duties.]— See  CirsTOMij,  coL 
260. 

For  other  Cases.]— See  Shipping. 


VOLUNTARY  CONVEYANCE. 
See  Insolvency,  col.  442. 


VOLUNTEER  LAND  ORDERS. 

Statu(ei.]-Sl  Vict.  No.  5. 
39  Vict.  No.  12. 
41  Vict.  No.  15. 

Fm- Cases.]— See  Ceown  Lands  V.,  col.  246, 


WAGER. 
See  Gaming  and  Wageeiks. 


WAGES. 
Of  8ervant.]—See Mastek  and  Servant. 

Of  Seamen.]— See  Shipping. 
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Of  Objection  to  Jurisdiction.] — Where  an  objec- 
tion is  taken  not  to  the  subject  matter  of  the 
action,  but  to  the  jurisdiction  of  a  District 
Court  over  the  defendant  by  reason  of  his  resi- 
dence beyond  the  district,  such  objection  may 
be  waived  by  his  submitting  to  the  jurisdiction, 
or  by  delay.  Where  the  defendant  takes  the 
objection  before  the  District  Court,  and  gives 
evidence  to  sustain  it,  which  evidence  is  con- 
tradicted, the  decision  of  the  judge  carmot  be 
reviewed  by  the  Supreme  Court  on  fresh  evi- 
dence. Rule,  therefore,  discharged.  Turner 
V.  Nicholson,  1  S.C.R.  171  (in  notis). 

If  a  defendant  merely  appears  before  the 
judge  and  takes  objection  to  the  jurisdiction  of 
the  Court,  he  does  what  is  equivalent  to  plead- 
ing in  abatement ;  but  if  he  enters  into  evidence 
and  is  beaten  on  the  facts,  he  is  concluded  by 
the  decision  of  the  Court  below.  Ex  parte 
e,  5  S.C.R.  17. 


Of  Want  of  Personal  Service.]— Where  the 
defendant  appeared  on  a  rule  nisi  for  an  attach- 
ment, and  asked  for  and  obtained  time  to 
answer :  —  Held,  that  he  had  waived  all  ob- 
jections to  the  want  of  personal  service.  E.  v. 
-Solomon,  ex  parte  Gardiner,  8  S.C.R.  30. 

Taking  Money  out  of  Court —  Waiver  of  Tort.] 
— The  first  count  was  for  breach  of  duty,  and 
alleged  that  the  defendant  had  sued  out  a  writ 
of  fi.  fa.  against  A.,  and  that  the  writ  was 
delivered  to  S.  to  be  executed  by  him  as  special 
bailiff  under  7  Vict.  No.  13;  and  that  the 
special  bailiff,  under  colour  of  the  writ,  seized 
and  sold  the  goods  of  A.  and  B.  and  delivered 
them  to  the  purchasers,  and  also  sold  them 
under  their  value ;  and  also  seized  and  sold 
more  than  was  necessary  to  satisfy  the  writ. 
The  second  count  was  for  money  had  and 
received.  ;The  defendant  pleaded  not  guilty 
and  not  possessed  to  the  first  count,  and  never 
indebted  to  the  common  count,  except  as  to 
£157  6s.  lOd. ,  which  amount  he  paid  into  court. 
The  plaintiff  joined  issue  on  the  first  three 
pleas,  and  replied  to  the  fourth  plea,  taking 
£157  63,  lOd.  out  of  court  in  discharge  of  the 
causes  of  action  to  which  it  was  paid  in : — 
Held,  that  by  taking  out  of  court  the  money 
paid  in  under  the  money  count,  the  plaintiff 
waived   the   tort,    and   therefore    could    not 


recover  on  the  first  count.    Smith  v.  Ogg,  3 
S.C.R.  6. 

The  plaintiff  sued  the  defendant  in  trover  for 
the  wrongful  sale  of  some  wood,  but  he  also 
claimed  the  proceeds  of  the  said  sale  in  a  count 
for  money  had  and  received.  The  defendant 
paid  money  into  court  under  the  money  count, 
stating  in  his  plea  that  the  sum  paid  in  was 
enough  to  satisfy  the  claim  on  the  money  count. 
The  plaintiff  having  taken  out  the  money  so 
paid  in,  the  defendant  applied  for  a  stay  of  pro- 
ceedings, on  the  ground  that  the  plaintiff  had 
waived  the  alleged  tort.  The  Court  refused  the 
application.  Smith  v.  Ogg  (3  S.C.R.  6)  re- 
viewed, Mase  V,  Australasian  Steam  Navigation 
Company,  8  S,C.R,  84. 

Of  Sight  to  Seasonable  Time  to  Pay  Debt.] — 
Trespass  for  seizing  and  selling  the  plaintiff's 
goods.  Plea  :  Justifying  under  a  biU  of  sale,  by 
which  the  goods  were  assigned  to  the  defendants 
as  security  for  the  payment  of  a  specified  sum 
of  money  and  interest,  and  of  all  further  sums 
which  should  be  advanced.  The  plaintiff  to 
enjoy  until  default.  The  defendants  were 
authorised  to  enter  immediately,  and  seU  in  case 
of  non-payment  after  demand  in  writing  by  or 
on  behalf  of  the  defendants.  It  appeared  that 
there  had  been  such  a  demand,  but  that  on  the 
demand  being  delivered  to  the  plaintiff,  he 
denied  owing  anything,  contending  that  the 
defendants  had  received,  or  ought  to  have 
received  a  larger  sum,  the  amount  of  the  sale  of 
some  bricks: — Held,  that  under  the  circum- 
stances the  plaintiff  had  waived  his  right  to  any 
time  for  procuring  the  money  by  denying  the 
existence  of  any  debt.  Davison  v.  Dignam, 
7  S.C.R.  115, 

Of  O^ectionto  Plea-s^ — Obtaining  a  two-day 
order  to  reply  is  a  waiver  of  an  objection  that 
might  have  been  taken  to  the  verification  of 
certain  pleas  to  an  action  on  a  promissory  note. 
CarroU  v.  Forrester,  11  S.C.R.  72, 

Of  Objection  to  Evidence — By  Prisoner.] — On 
the  second  trial  of  a  prisoner  seme  of  the 
witttesses  having  been  re-sworn,  their  evidence 
was  read  over  to  them  from  the  judge's  notes, 
liberty  being  given  both  to  the  prosecutor  and 
the  prisoner  to  examin«and  cross-examine  them. 
This  course  was  adopted  without  objection  on 
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the  part  of  the  prisoner : — Held,  on  appeal  to 
the  Privy  Council,  that  the  course  adopted  was 
irregular,  and  could  not  be  cured  even  by  the 
consent  of  the  prisoner.  R.  v.  Bertrcmd,  L.R. 
IP.C.  520;  36L.J.  P.C.51, 


WARLIKE  STORES. 
Statute.]-^!  Vict.  No.  23.     (Export  of.) 


WARRANT. 
I.  Form. 

H.   JtrBISDICTION. 

I.  Form. 

Of  Warrant  of  Commitment  for  Contempt.] 
—It  win  be  sufficient  if  the  warrant  of  com- 
mitment for  contempt  in  refusing  to  answer 
«  question  as  to  the  paternity  of  a  ohUd  in  a 
proceeding  under  Deserted  Wives  Act  follow 
the  form  given  in  Jervis'  Act,  although  at 
common  law  the  warrant  would  have  been  bad, 
for  not  showing  that  the  question  which  the 
person  refused  to  answer  was  a  lawful  question, 
as  well  as  for  not  showing  that  the  justices  had 
jurisdiction,  and  therefore  that  there  had  been 
a  complaint  on  oath.  In  re  Carroll,  1  S.C.R. 
306. 

Amendinent  of  Second  Warrant  of  Commit- 
merit — Cumulative  Sentences.} — The  defendant 
having  appeared  on  summons  before  a  justice 
to  answer  two  separate  charges  for  similar 
offences,  was  found  guilty  on  the  first  charge, 
and  sentenced  to  six  months'  imprisonment. 
He  was  then,  without  being  taken  into  actual 
custody,  tried  for  the  second  offence,  and  sen- 
tenced to  a  like  period  of  imprisonment,  to  com- 
mence at  the  expiration  of  the  previous  sentence. 
The  warrant  of  commitment  upon  the  second 
conviction  was  similar  to  that  upon  the  first, 
but  contained  the  following  werds,  written  along 
the  margin  and  signed  by  the  justice: — "  This 
sentence  to  commence  at  the  expiration  of  the 
same  prisoner's  previous  sentence  of  six  months:" 
— Held  (1),  that  on  the  passing  of  the  first  sen- 
tence the  defendant  was  in  prison,  undergoing 
imprisonment,"  within  the  meaning  of  sec.  25 


of  the  Act  11  &  12  Vict.  c.  43,  and  that  the 
second  sentence  was  good.  Held  (2)  that  the 
warrant  was  bad  as  to  the  additional  term  of 
imprisonment,  as  the  sentence  was  not  awarded 
"therein  and  thereby,"  as  directed  by  the  same 
section.  (Per  Stephen  C.J.  and  Faucett  J.; 
Hargrave  J.  dissentiente.)  But  held  that 
the  Court  could  amend  the  warrant  under  14 
Vict.  No.  43,  s.  9,  and  17  Vict.  No.  39,  s.  10. 
Ex  parte  Killeen,  9  S.C.R.  291. 

Warrant  of  Possession  —  ifot  Signed  by 
Majority  of  Adjudicating  Justices  —  Amend- 
ment.]— A  case  under  the  Tenements  Act,  17 
Vict.  No.  10,  sec.  2,  was  heard  before,  and 
decided  by  five  magistrates,  but  the  warrant  of 
possession  was  signed  by  only  two  of  them : — 
Held,  on  motion  for  a  prohibition,  that  the  rule 
nisi  must  go  on  the  ground  that  the  warrant  was 
not  under  the  hands  of  a  majority  of  the  adjudi- 
cating justices ;  but  that  the  other  adjudicating 
magistrates  might  sign  the  warrant  at  any  time 
before  the  rule  was  made  absolute,  and  the 
warrant  thus  amended  would  be  valid.  Ex  parte 
Mullins,  S.M.H.  24th  June  1875. 

Search  Warrant  under  Licensing  Act.] — Ex 
parte  Spratt,  2  S.C.R.  254,  ante  col.  726  {Pub- 
lican). 


II.  Jurisdiction. 

Arrest  by  Constable  for  Misdemeanour.]  — 
Where  a  constable  apprehends  a  person  for  a 
misdemeanour  he  must  have  the  warrant  in  his 
possession,  and,  on  demand,  show  it  to  the 
person  arrested.  At  the  trial  of  the  defendant, 
who  was  named  Whitehouse,  on  a.  charge  of 
having  assaulted  a  constable  named  D.  in  the 
discharge  of  his  duty,  the  facts  proved  were 
that  D.  had  a  warrant  against  the  defendant 
and  others,  charging  him  by  the  name  of 
"Whitehead"  with  a  misdemeanour.  D.  left  the 
warrant  with  another  constable,  and  went  away 
about  300  feet  to  a  yard,  where  he  saw  the 
defendant,  and.  told  him  he  had  a  warrant 
against  him  for  the  misdemeanour  in  question. 
The  time  was  day-time,  and  D.  was  in  uniform, 
and  acting  within  his  own  district.  The  de- 
fendant asked  D.  to  read  the  warrant  or  show 
it  to  him.  D.  said  there  was  no  occasion  to  do 
so.     The  defendant  then  committed  the  alleged 


831 


WARRANT. 


832 


assault  with  which  he  was  charged: — Held, 
that  the  facts  proved  were  not  sufficient  to 
support  a  conviction.  The  warrant  could  not 
be  considered  as  being  constructively  in  the 
possession  of  D.  Held,  also,  that  the  warrant 
being  only  an  authority  to  arrest  "Whitehead" 
did  not  justify  the  constable  in  attempting  to 
arrest  the  defendant.  R.  v.  Wliitehouse,  2 
S.C.R.  118. 

Arrest  Without  Warrant.']  —  The  defendant 
was  convicted  of  assaulting  senior-sergeant  S. 
whUe  in  the  execution  of  his  duty.  It  was 
proved  that  the  defendant  made  use  of  obscene 
language  in  a  public  place  within  hearing  of 
constable  B.,  who  arrested  him.  The  defend- 
ant thereupon  assaulted  B.,  took  his  baton 
from  him,  knocked  him  down,  and  threw  his 
baton  away,  leaving  B.  disabled.  B.  went  im- 
mediately to  the  police  station  and  informed  his 
superior  officer  of  what  had  taken  place  ;  and 
S.  promptly  went  to  the  place  where  the  assault 
had  been  made  on  B.,  and  there  found  the  de- 
fendant. One  G.O.,  who  was  present,  charged 
the  defendant  with  assaulting  him,  whereupon 
S.,  who  had  no  warrant  for  the  apprehension  of 
the  defendant,  said,  touching  him  on  the 
shoulder,  "  I  arrest  you  for  disarming  Constable 
B.  of  his  baton  while  in  the  execution  of  his 
duty,  and  for  assaulting  6.0."  The  defendant 
then  committed  the  assault  on  S.,  with  which 
he  was  charged: — Held  (per  Martin  C.J.  and 
Faucett  J.,  Manning  J.  dubitante),  that  the  con- 
viction was  bad,  and  should  be  quashed.  The 
arrest  of  the  defendant  by  S.  without  a  warrant 
was  on  a  charge  of  an  assault  which  S.  had  not 
witnessed,  but  had  only  heard  of  from  B.; 
and  it  was,  therefore,  illegal.  It  is  iuMnaterial 
whether  S.  believed  that  the  defendant  had 
stolen  B.'s  baton,  as  that  was  not  the  charge  on 
which  S.  arrested  him.  The  arrest  by  S.  could 
not  be  considered  as  a  re-arrest  on  the  original 
charge  of  using  obscene  language.  R.  v.  Smith, 
S.M.H.  17th  Sept.  1876. 

Practice  in  Issuing  —  Informality  —  Service.] 
— An  information  on  oath  had  been  laid  by  W. 
against  H. ,  charging  him  with  an  assault.  A 
summons  was  thereupon  issued  against  H.  He 
did  not  appear  on  the  day  appointed,  and  the 
presiding  justice  then  took  evidence  (but  not  of 
the  constable  who  served  the  summons)  to  prove 


the  service.  This  evidence  failing,  the  same 
justice,  without  requiring  W.  to  swear  to  a 
fresh  information,  issued  a  warrant  against  H. 
as  if  it  were  the  first  process  against  him,  and 
not  noticing  the  fact  of  the  previous  issue  of  the 
summons.  H.  was  taken  under  the  warrant, 
and  gave  bail  to  appear,  and  appeared  accord- 
ingly, but  under  protest.  He  objected  to  the 
jurisdiction  of  the  justices,  but  in  the  end 
pleaded  not  guilty,  and  was  fined : — Held  (1) 
that  the  justice  was  right  in  issuing  the  warrant 
without  noticing  the  summons  or  re-swearing 
the  prosecutor;  (2)  that  even  if  the  warrant 
were  informal,  and  the  defendant  wrongly  in 
custody,  it  did  not  follow  that  the  justice  had 
no  jurisdiction,  for  jurisdiction  was  given  to  the 
justice  over  the  subject  matter  by  9  Geo.  IV.  o. 
31;  and  11  &  12  Vict.  o.  43,  sec.  2,  is  merely 
directory  as  to  issue  of  summons  and  warrant; 
(3)  that  the  service  of  the  summons  need  not  be 
proved  by  the  summoning  constable,  11  &  12 
Vict.  c.  43,  sec.  13,  being  directory  only.  A 
prohibition  was  refused.  Ex  parte  Heggarty; 
3  S.C.R.  212. 

Power  of  Chief  Commissioner  in  Insolvency  to 
Issue  Warrant.] — A  return  of  the  keeper  of 
Darlinghurst  gaol  to  a  haheas  corpus,  set  forth 
that  the  prisoner  was  received  into  his  custody 
by  virtue  of  a  warrant  under  the  hand  of  the 
Chief  Commissioner.  The  warrant  was  headed 
"under  the  provisions  of  the  Act,  19  Viet.' 
No.  33,"  and  after  reciting  that  the  information 
had  been  laid  before  him  against  Denis  Mackin- 
lay  for  fraudulent  insolvency,  and  that  he  "duly 
issued  his  summons  to  the  prisoner,  requiring 
him  to  be  and  appear  before  him  on  the  27th  of 
August  instant,  at  the  court  house,  and  so 
from  day  to  day,  as  might  be  required  of  him,, 
to  testify  all  and  singular  what  he  should  know 
concerning  the  said  charge  so  made  against 
Denis  Mackinlay,"  and  that  "proof  had  this 
day  been  made  before  him  upon  oath  of  such 
summons  having  been  duly  served  upon  the 
prisoner,"  and  reciting  further,  that  "the 
prisoner  did  appear  at  the  time  and  place  ap- 
pointed by  the  said  summons,  and  from  his 
evidence  then  given  on  oath,  did  appear  to  him 
likely  to  give  material  evidence  on  behalf  of  the 
prosecution  and  in  support  of  the  said  informa- 
tion, and  he  was  then  further  required  by  him 
to  appear,  at  the  same  place,  at  eleven  of  the 
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dock  on  this  thirteenth  day  of  August  instant, 
and  that  the  prisoner  had  so  neglected  to  appear 
as  required  by  him,  and  no  just  excuse  had 
,  been  offered  for  such  neglect,"  commanded  the 
keeper  to  take,  &c.: — Held,  that  the  warrant 
was  bad,  and  could  not  be  supported,  either 
under  sec.  16  of  Jervis'  Act,  11  &  12  Vict. 
0.  43,  because  the  original  summons  was  not 
lawfully  issued ;  nor  under  sec.  70  of  the  In- 
solvency Act,  which  applies  only  to  proceedings 
that  are  to  remain  in  the  Insolyency  Court. 
The  Chief  Commissioner,  acting  under  19  Vict. 
No.  33,  should  have  sent  the  proceedings  to 
the  Attorney-General.  Ex  parte  O'Brien,  8 
S.C.R.  305. 

By  25  Vict.  No.  8,  sec.  '4,  the  Chief  Com- 
missioner of  Insolvent  Estates  has  "power  and 
jurisdiction"  to  issue  a  warrant  for  the  im- 
prisonment of  an  insolvent  against  whom  an 
order  absolute  for  imprisonment  has  been  made 
under  5  Vict.  No.  17,  sec.  100.  In  re.  Unwin, 
10  S.C.R.  183. 

Arrest  upon  Search  Warrant.  ] — When  a  pri- 
soner was  brought  before  a  single  justice,  not 
upon  warrant  or  summons,  but  in  the  execution 
of  a  search  warrant  under  see.  5  of  the  Cattle 
Stealing  Prevention  Act,  17  Vict.  No.  3,  the 
justice  had  power,  both  at  common  law  and 
under  the  Act,  to  examine  witnesses  upon  oath; 
and  perjury  might  be  assigned  upon  evidence 
given  at  such  an  investigation.  And  it  was  im- 
material whether  the  justice,  sitting  alone,  by 
convicting  such  prisoner  summarily,  thereby 
exceeded  his  powers.  B.  v.  Hammond,  1 
S.C.R.  N.S.  42. 

Search  Warrant  under  Licensing  Act,  25  Vict. 
No.  14,  held  Bad  in  that  it  did  not  follow  the 
Statute  either  in  its  Terms  or  Effect,  and  not 
Capable  of  Amendment.']— Ex  parte  Spratt,  2 
S.C.R.  254.    See  Publican,  col.  726. 


WASTE  LANDS. 
See  Crown  Lands. 


WARRANT  OF  ATTORNEY. 
See  Judgment,  col.  500. 


WARRANTY. 

See  GUAB4NTBB. 


WATER  POLICE. 

StoJMies.]— 4  Vict.  No.  17. 

7  Vict.  No.  21. 

13  Vict.  No.  30. 

17  Vict.  No.  36. 


WATER  SUPPLY. 
Ex  parte  Hamilton,  col.  621. 


WATERING  PLACES  (PUBLIC). 
Statutes.]— i&  Vict.  No.  16. 


Statutes.] — 
32  Viet. 
13  Vict. 
18  Vict. 
45  Vict. 
21  Vict. 
35  Vict. 

17  Vict. 

18  Vict. 
4  Vict. 
4  Will. 

18  Vict. 

31  Vict. 

32  Vict. 
39  Vict. 
11  Vict. 


WAY. 
(A.)  Roads. 

No.  3  (Cooh's  Biver.) 

^^  '     „    \  (Cumberland.) 
No.  16    / 


!-  (Main. ) 
V(Maitland.) 


No.  15  (Dedication  by  User.) 

No.  81 

No.  2. 

No.  16 

No.  22  J 

No.  12  (Parish.) 

IV.  No.  11  (Public.) 

No.  14  \ 

^  '       >(Bandwick.) 
No.  9    j 

No.  34/ 

No.  49  (South  Head.) 


(B.)  Streets. 
19  Vict.  No.  10  (Country  Towns)  )  Align- 
43  Vict.  No.  3  (Sydney)  /  ment. 


47  Vict.  No, 


28  "i 

U  Width.) 


I.  General  Principles. 

II.  Under  Particular  Acts. 

(a)  Public  Boads  Act,  4  Will.  IV.  No. 

11,  s.  2. 
(6)  Cumberland  Boad  Trust  Act,  13  Vict. 

No.  41. 
(c)  Main   Boads   Management   Act,    21 

Vict.  No.  8. 
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III.  Criminal  Proceedings. 

And  see,  Municipalities— Toll,  &c. 
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I.  Genebal  Pkinciplbs. 

Public  Road — Stoppage, — Interest  of  Rever- 
sioner.']— The  declaration  stated  that  before,  &c., 
there  was,  and  still  of  right  ought  to  be,  a  certain 
public  road  adjoining  and  abutting  upon  a  farm 
o€  the  plaintiff  in  possession  of  a  tenant  of  the 
plaintiff,  and  averred  that  the  defendant  wrong- 
fully erected  fences  on  the  said  public  road,  and 
thereby  prevented  the  plaintiff's  and  his  tenants' 
ingress  to  and  egress  from  the  farm,  &c.,  and 
prevented  the  plaintiff  from  visiting  and  inspect- 
ing his  farm  and  premises,  and  entering  to  view 
the  same  in  accordance  with  his  right  so  to  do, 
reserved  by  the  lease  thereof  to  the  plaintiff. 
Averment,  that  the  defendant  had /erected  the 
fences  and  continued  the  same  so  erected  "in 
avowed  and  open  denial  by  defendant  of  the 
road  being  a  public  road,"  and  with  the  inten- 
tion of  keeping  the  same  as  a  permanent 
obstruction  to  the  public  road,  and  by  means  of 
the  premises  the  farm  is  deteriorated  in  value, 
and  the  plaintiff  has  become,  and  is  thereby 
greatly  injured  in  his  reversionary  interest  in 
the  farm: — Held,  good  on  demurrer,  because 
the  obstruction  alleged  might  be  considered  an 
injury  to  the  reversion. 

A  plea  traversed  the  alleged  right  reserved 
to  the  plaintiff  in  the  lease  to  visit  and  inspect 
the  farmv — Held,  bad,  as  raising  an  immaterial 
issue.     Garter  v.  Kenyon,  2  S.C.R.  222. 


Dedication  of  Highway  by  Bese-rvation  in 
Crown  Orant.] — The  Crown  can  dedicate  a  road 
to  the  public  as  a  highway  by  reserving  it  out 
of  a  grant  of  land  Hiade  by  letters  patent.  All 
roads  reserved  through  lands  granted  by  the 
Crown,  if  they  are  for  the  general  benefit,  are 
highways.  The  fact  of  there  being  no  thorough- 
fare is  no  impediment  to  its  being  a  highway. 
H.  purchased  land  from  the  Crown,  through 
which  there  was  a  declared  general  right  of  road. 
The  plaintiff,  the  successor  in  title  of  H. ,  brought 
an  action  of  trespass  against  the-  defendant  for 
trespasses  on  the  piece  of  laud  reserved  as  a 
road  by  the  Crown: — Held,  that  such  reserva- 


tion or  exception  was  a  dedication  by  the  Crown 
of  the  road  as  a  public  highway.  Rapley  v. 
Martin,  4  S.C.R.  173. 

Bight  of  way  of  Necessity — Implied  Reservation 
in  Crown  Grant.'] — In  an  action  for  trespasses  to 
land,  which  the  defendant  justified  by  "reason 
of  a  right  of  way  of  necessity,  it  appeared  that 
in  and  before  1835  the  defendant  occupied  a 
certain  farm,  bounded  on  three  sides  by  granted 
lands,  and  on  the  fourth  by  lands  which  were 
then  waste  lands  of  the  Crown,  and  were 
afterwards  granted  to  the  plaintiff  in  1835. 
The  defendant's  occupation  of  the  said  farm 
continued  up  to  1839,  when  he  obtained  a 
grant  of  the  same': — Held,  that  when  the 
Crown  granted  the  waste  land  to  the  plain- 
tiff it  reserved  to  itself  a  way  of  necessity 
over  the  same  to  and  from  the  defendant's 
farm,  and  that  the  same  right  passed  by  the 
grant  of  1839  to  the  defendant.  Semble,  that 
even  although  the  Crown  had  not  before  1835 
actually  granted  all  the  lands  adjoining  the 
defendant's  farm,  this  implied  reservation  of  a 
right  of  way  of  necessity  to  the  defendant's  farm 
equally  existed,  as  neither  the  Crown  nor  the 
defendant  could  reach  the  farm  without  violat- 
ing the  rights  of  his  neighbours.  Gibson  v. 
M'George,  5  S.C.R.  44. 

Sub-division  Boad — Every  Purchaser  has  u, 
Bight  to  Use  the  same.] — L.,  being  seized  in  fee 
of  ceijtain  land,  divided  it  into  allotments 
according  to  a  plan,  and  sold  the  lotby  auction. 
Quay-street  was  one  of  certain  ways  marked  in 
the  plan,  and  ran  between  two  allotments,  which 
were  described  in  the  particulars  as  having  a 
frontage  to  Quay-street.  The  plaintiff  having 
become  the  owner  of  these  two  allotments,  shut 
up  the  road.  The  defendant  was  the  owner  of 
other  allotments  of  the  same  estate  sold  by  L. 
The  conveyance  of  each  allotment  from  L., 
under  whom  both  the  plaintiff  and  defendant 
claimed,  granted  to  the  purchaser  of  each  allot- 
ment a  right  of  road  on  all  the  ways  marked  on 
the  plan : — Held,  that  the  purchasers  of  each 
allotment  had,  by  their  grant,  a  right  over  every 
one  of  the  roads  so  marked,  and  not  merely  over 
the  particular  road  which  bounded  such  allot- 
ment; and  that  the  plaintiff  having  only 
purchased  all  the  allotments  which  bounded 
Quay-street,   had   not    thereby    acquired   any 


837 


WAY. 


838 


right  to   extinguish  the    equal  rights   of   the 
defendant.    Priend  v.  Ltike,  6  S.C.R.  263. 

Highway  —  Dedication.]  —  A.  being  seised 
in  fee  of  certain  land,  divided  it  into  allot- 
ments according  to  a  certain  plan,  and  sold  all 
of  the  lots.  The  plaintiff  became  the  owner  in 
fee  of  the  allotments  on  each  side  of  a-  strip  of 
land  marked  out  on  the  plan,  and  called 
William-street.  The  defendant  was  the  owner 
in  fee  of  other  lots.  In  all  of  the  conveyances 
the  vendees  were  given  a  right  of  way  over  all 
of  the  roads,  &c.,  adjoining  or  near  to  the 
parcels,  &c.,  conveyed.  The  plaintiff,  or  those 
from  whom  he  claimed,  put  fences  across,  and 
otherwise  obstructed  William-street,  and  re- 
fused to  remove  them  when  requested  so  to  do. 
The  defendant  thereupon  had  them  removed. 
There  was  evidence  that,  at  one  time,  the  street 
in  question  had  been  defined  by  the  boundary 
fences  of  the  different  lots  abutting  on  to  it,  and 
that  some  persons  had  used  the  street  as  such. 
An  action  for  trespass  being  brought  by  the 
plaintiff,  and  verdict  being  returned  for  the  de- 
fendant on  the  ground  that  the  street  was  a 
public  highway — the  Court  would  not  interfere, 
as  it  was  a  question  entirely  for  the  jury.  They 
had  viewed  the  locus,  and  had  evidence  of  viser 
before  them;  and  also  were  aware  that  the 
owner  of  the  fee  had  parted  with  his  interest 
in  all  of  the  land.  Butchart  v.  Dodds,  12  S.C.R. 
■371. 

Road  over  Crovm  Lands — User.] — User  in 
this  colony  may  be  relied  on,  in  like  manner  as 
in  England,  for  the  purpose  of  presuming  and 
establishing  dedication  of  a  road  over  Crown 
Lands  as  against  the  Crown.  Turner  v.  Walsh, 
1  N.S.W.  L.R.  83. 

On  appeal  to  the  Privy  Council : — Held,  that 
from  long-continued  user  of  a  way  by  the 
public,  whether  the  land  belongs  to  the  Crown 
or  to  a  private  owner,  dedication  from  the  Crown 
or  private  owner,  as  the  case  may  be,  in  the 
absence  of  anything  to  rebut  the  presumption, 
may  and  ought  to  be  presumed.  The  same 
presumption  from  user  should  be  made  in  the 
case  of  Crown  lands  in  the  colony  of  New  South 
Wales  apart  from  the  Crown  Lands  Alienation 
Act  1861,  though  the  nature  of  the  user  and  the 
weight  to  be  given  to  it  vary  in  each  particular 
case.    Assuming  that  the  effect  of  the  3rd  and 


5th  sections  of  the  Act  is  that  any  dedication 
by  the  Crown  must,  since  1861,  be  in  manner 
prescribed  by  the  Statute  : — Held,  that  from  a 
continuous  user  of  twenty-one  years,  before  the 
Statute  continued  since  1861  down  to  the  time 
of  the  action,  without  any  interruption  or  inter- 
ference on  the  part  of  the  Crown,  a  dedication 
prior  to  the  Statute,  and  at  a  time  when  the 
Crown  had  power  to  dedicate,  might  be 
presumed ;  and  that  that  presumption  was 
strengthened  by  the  subsequent  user.  5  &  6 
Vict.  c.  36  of  the  Imperial  Parliament  leaves 
the  power  of  the  Crown  with  regard  to  public 
roads  as  it  existed  by  the  common  law  and  does 
not  interfere  with  its  right  to  dedicate  lands  for 
that  purpose.    8.0. ,  L.R.  6  App.  Cases  636. 

II.  Under  Particular  Acts. 
(a)  Public  Roads  Act  (4  Will.  IV.  No.  11). 

Ss.  2,  33 — Oarden^Reservation  from  Orant.] 
— Plaintiff  was  holder  of  land  used  as  a  market 
garden  under  a  grant  from  the  Crown  dated 
1823,  in  which  there  was  a  reservation  of  roads. 
The  defendants,  representing  the  Municipality 
of  Alexandria,  acting  under  sec.  2  of  the  Public 
Roads  Acts  (4  Will.  IV.  No.  11),  opened  up  a 
road  through  the  plaintiff's  land.  The  plaintiff 
brought  an  action  for  trespass ;  the  defendants 
pleaded  not  guilty  by  Statute;  verdict  for  the 
defendants  : — Held  {per  Hargrave  and  Manning 
JJ. ;  Martin  C.J.  dissentiente),  that,  considering 
the  jury  had  a  view,  they  were  justified  in  find- 
iug  that  the  land  was  not  in  actual  use  as  a 
"garden"  within  the  meaning  of  sec.  2  of  the 
Act.     Allen  v.  FosMt,  S.M.H.  7th  Dec.  1876. 

Road  Proclaimed  across  Private  Railway — 
Morehead  and  Young's  Railway  Act,  1862 — 
Powers  of  Governor  and  Executive  Council, 1 — 
The  provisions  of  the  Morehead  and  Young's 
Railway  Act  1862  do  not  interfere  with  or 
limit  the  power  conferred  upon  the  Government 
and  Executive  Council  by  the  Roads  Act  (4 
Will  IV.  No.  11)  to  open  roads  through 
any  land  in  the  colony.  Scottish  Australian 
Mining  Company  v.  Garrett,  14  S.C.R.  114. 

{b)  Cumberland  Road  Trusts  Acts  (13  Vict. 
No.il). 

Cutting  down  Trees  on  Pnvate  Lands.] — 
Commissioners  appointed  under  the  Cumber- 


839 


WAY— WEIGHTS  AND  MEASURES. 


840 


land  Koad  Trusts  Act  (13  Viot.  No.  41)  have  no 
power  to  out  down  trees  on  private  lands  adjoin- 
ing the  roads  under  their  charge.  Ex  parte 
Fitzpatrick,  S.M.H.  15th  Deo.  1860. 


(c)  Main  Roads  Management  Act  (21  Vict. 
No.  8,  sec.  3.) 

Nuisance  —  Ohst-nicting  Highway  —  Placing 
Logs  across  Mood.'] — Under  sec.  3  of  the  Main 
Roads  Management  Act,  21  Vict.  No.  8,  the 
commissioners  for  roads  have  power  to  order 
logs  and  branches  of  trees  to  be  placed  tem- 
porarily across  the  sides  of  a  road  to  compel 
people  to  travel  upon  the  newly  macadamised 
portion  for  the  purpose  of  consolidating  the 
road  and  protecting  the  side  drains.  The  plac- 
ing of  these  obstructions  on  a  road  under  such 
circumstances  is  not  a  nuisance.  B.  v.  Sweeny, 
8  S.C.R.  128. 


III.  Criminal  Proceedings. 

Evidence  of  Dedication— Proceedings  before 
Justices — Claim  of  Bight.] — A.  was  convicted 
summarily  of  "  wantonly  breaking  up  a  car- 
riage way"  in  violation  of  a  by-law  of  a  muni- 
cipality. The  evidence  showed  that  A.'s 
brother  had  conditionally  purchased  the  land 
across  which  the  road  ran,  that  the  surveyor 
had  marked  the  position  of  the  road  with  pegs, 
but  told  the  defendant's  brother  that  it  would 
not  be  required ;  that  the  Municipal  Council 
had  made,  opened,  and  cleared  the  road  ;  that 
certain  persons  had  ridden  over  it  once  ;  that 
A.  had  always  cultivated  the  portion  reserved 
for  a  road  in  common  with  the  rest  of  the  land, 
ploughing  across  it  and  taking  crops  off  it  every 
year  for  six  years.  The  breaking  up  complained 
of  was  the  ploughing  across  the  road  by  A., 
who  was  hilling  a  crop  of  corn  growing  there. 
There  was  no  evidence  of  any  proclamation  of 
the  road  or  of  any  dedication  to  the  public 
other  than  a  reservation  by  a  district  sur- 
veyor and  a  marking  by  order  of  the  Sur- 
veyor-General:— Held  (Martin  C.J.  and  Man- 
ning J. ;  Hargrave  J.  dissentiente),  that  the  con- 
viction was  wrong,  inasmuch  as  the  act  com- 
plained of  was  not  done  wantonly,  but  in  the 
assertion  of  a  right.     Held  also  (per  Hargrave 


and  Manning  JJ.;  Martin  C.J.  dissentientt), 
that  there  was  sufficient  evidence  of  a  dedication 
of  tlie  road  to  the  public.  Ex  parte  Watt, 
1  S.C.R.  N.S.  24. 

Cellars  under  Footpath  —  Injunction.]  —  See 
Attorney-General  v.  Mears,  1  S.C.R.  N.S.  Eq. 
26,  ante  col.  607- 


WEIGHTS  AND  MEASURES. 

StatiUes.]—16Yiot.  No.  34. 
43  Vict.  No.  18. 

Inspector  of  Weights  and  Measures— Appoint- 
ment by  Governor  and  Executive  Council.] — By 
sec.  7  of  the  Weights  and  Measures  Act  (16 
Vict.  No.  34),  the  appointment  of  inspectors  is 
vested  in  "Justices  of  their  respective  Petty 
Sessions.''  By  sec.  37  of  the  Constitution  Act 
(18  and  19  Vict.  c.  54)  the  appointment  of 
public  officers  is  vested  in  the  Governor,  "  Pro- 
vided always  that  this  enactment  shall  not  ex- 
tend to  minor  appointments,  which  by  Act  of 
the  Legislature  may  be  vested  in  heads  of  de- 
partments or  other  officers  or  persons  within 
the  colony": — Held,  that  by  the  proviso  in  the 
Constitution  Act,  the  appointment  of  inspec- 
tor of  weights  and  measures  was  left  as  it  was 
before  the  Act — that  is  to  say,  in  the  respective 
Courts  of  Petty  Sessions,  and  that  an  appoint- 
ment by  the  Governor  in  Council  was  invalid. 
Ex  parte  Duggan,  4  N.S.W.  L.R.  332. 


WHARFAGE  AND  TONNAGE 

Statutes.]— a  Vict.  No.  8. 
46  Vict.  No.  8. 


WHARVES. 

Statutes.]— 5  Will.  IV.  No.  13. 

7  Vict.  No.  12. 

8  Vict.  No.  16. 
10  Viot.  No.  11. 
14  Vict.  No.  15. 
42  Viot.  No.  2. 
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WILL. 

I.    CoNSTEtrCTlON. 

(a)  Rule  in  Shelley's  Case. 

(6)  Gharitctble  Trusts. 

(c)  Devise  to  Attesting  Witness. 

{d)  Special  Wills. 

(e)  The  Mortmain  Act. 

II.  Sale  and  Division  of  Propebty. 

'  III.  Maeshailing  of  Assets. 

IV.  Disposing  Mini>  — See  Ecclesiastical 
Law,  col.  316. 

v.  Undue  Infltjence — See  Ecclesiastical 
Law,  col.  318. 

VI.  Attestation— (See  Ecclesiastical  Law, 
col.  320. 

VII.  Revocation— iSee  Ecclesiastical  Law, 
col.  320. 

VIII.  Peobate — See  Ecclesiastical  Law,  col. 
322. 

IX.  Rights  and  Liabilities  of  Executors 
— See  Executor  and  Administra- 
tor, col.  355. 

X.  Passing  Accounts  and  Commission — See 
Executor  and  Administrator,  col. 
362. 

XI.  Practice  in  Ecclbslastical  Jurisdic- 
tion— See  Ecclesiastical  Law,  cols. 
317  and  324. 


Statutes.] — 


11  Geo.  IV.  &  1  Will.  IV.  0.  40, 
adopted  by  5  Will.  IV.  No.  5. 

1  Vict.  c.  26,  adopted  by  3  Vict. 
No.  5. 

17  Vict.  No.  5. 


I.  Constkuction. 


{a)  Rule  in  Shelley's  Case. 

Estate  of  Trustees- ■Repugnancy.'] — The  testa- 
tor devised  and'  bequeathed  to  trustees  his 
real  and  personal  estate  in   trust    to  realise 


the  personalty,  pay  thereout  all  debts,  and, 
in  case  of  the  personal  estate  proving  in- 
sufficient, he  authorised  and  empowered  his 
trustees  to  sell  such  of  the  real  estate  as 
might  be  necessary ;  the  trustees  were  also 
empowered  to  let  the  real  estate  on  lease 
until  the  testator's  son  should  attain  the  age  of 
twenty-one  years.  During  his  minority  the  in- 
come of  the  estate  was  to  be  applied  for  his 
maintenance  and  education.  "And  from  and 
immediately  after  he  shall  have  attained  the 
age  of  twenty-one  years,  upon  trust  to  permit 
and  suffer  him  to  enter  upon,  occupy,  and  enjoy 
my  said  real  estate,  and  receive  and  take  the 
rents  and  profits  thereof  for  and  during  the 
term  of  his  natural  life,  to  and  for  his  own  use 
and  benefit,  and  also  to  pay,  transfer,  and 
assign  to  him,  my  said  son,  all  my  personal 
estate  and  the  securities  in  and  upon  which  the 
same  shall  be  vested  to  and  for  his  own  proper 
use  and  benefit  absolutely  and  for  ever ;  and, 
from  and  immediately  after  the  decease  of  my  said 
son,  I  do  hereby  give  and  devise  all  and  singular 
my  said  estate  unto  the  heirs  of  the  body  of 
him,  my  said  son,  lawfully  to  be  begotten  as 
tenants  in  common,  and  I  do  hereby  direct  my 
said  trustees  and  the  survivor  of  them  and  the 
heirs  and  executors  of  such  survivor  to  convey, 
assure,  assign,  transfer,  and  pay  the  same  to 
them,  him,  and  her  accordingly."  The  regis- 
trar refused  to  accede  to  an  application  to  bring 
certain  lands  devised  by  the  said  will  under  the 
Real  Property  Act  on  the  ground  that  the 
examiners  of  titles  had  reported  that  it  "was 
not  clear  that  Joseph  Webster,  otherwise 
Baxter  (the  son  mentioned  in  the  will)  took  an 
estate  of  inheritance  under  the  will":  — Held, 
that  the  son  took  the  legal  estate  on  attaining 
twenty-one  years ;  and  that  the  contingent 
trust  to  trustees  conferred  on  them  a  power 
only  and  not  an  estate,  so  that  both  being  legal 
estates  of  inheritance,  the  rule  in  Shelley's  case 
applied,  and  conferred  on  the  son  on  attaining 
the  age  of  twenty-one  the  fee-simple.  Held, 
also  (per  Martin  C.J.)  that,  in  a  devise  such  as 
this,  the  words  after  the  words  "  heirs  of  the 
body''  must  be  rejected  as  being  repugnant  to 
the  estate  which  those  words  properly  and 
technically  created.  (Per  Hargrave  J.)  Clear 
words  of  a  devise  cannot  be  cut  down  by  sub- 
sequent ambiguous  words.  'Ex  parte  Willis,  12 
S.C.R.  312. 
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Intention  of  7'estator—Mxecutory  Trusts.]— 
By  a.  voluntary  post-nuptial  marriage  settle- 
ment certain  real  property  was  conveyed 
to  trustees  in  fee  upon  trust,  after  parti- 
tion to  convey  the  respective  proportions  of 
the  settlor's  children,  "to  them  and  their 
heirs  in  such  a  manner  that  they  shall  take 
only  an  estate  for  life,  with  remainder  to 
their  right  heirs  forever":— Held,  that  the  rule 
in  Shelley's  case  did  not  apply ;  but  that  the 
intention  of  the  settlor  must  be  carried  out, 
which  was  to  give  his  children  only  an  estate 
for  life.     Goodwin  v.  Baylis,  13  S.C.R.  Eq.  27. 

Application  of  the  Mule  to  sec.  25  of  The  Trust 
Property  Act,  26  Vict.  No.  12 — Mortgagor  does 
not  talce  the  Legal  Estate.]  —  Be  Fergusson,  3 
N.S.W.  L.E.  43;  ante  col.  575. 


(6)  Charitable  Trusts. 

Precatory  Words  —  Certainty  —  Annuity  to 
Charity.] — A  testator  devised  all  his  real  estate 
to  R.  F.  for  life,  and  then  as  F.  should  appoint, 
in  default  of  appointment  to  the  heirs  of  the 
body  of  R.  P.;  in  default  of  such  issue,  to  the 
testator's  right  heirs.  There  was  then  a  bequest 
of  all  personalty  to  R.  F.  and  next  the  gift  of 
an  annuity  of  £50  to  a  charity  during  the  life  of 
R.  F.  These  words  followed:— "And  I  request 
the  said  R.  F.  to  give  a  like  annual  sum  and 
secure  the  payment  of  the  same  after  his  decease 
unto  the  treasurer  or  trustees  of  the  said 
society,  for  the  like  use  and  benefit  and  chari- 
table purposes  of  the  said  society. "  R.  F.  was 
appointed  executor  : — Held,  aiErming  the  de- 
cision of  the  Primary  Judge  (9  S.C.R.  Eq.  90), 
that  the  words  were  sufficiently  certain  to  raise 
a.  trust  in  favour  of  the  charity,  binding  R.  F. 
to  continue  and  secure  the  annuity  after  his 
death.  Grew  v.  Fitzgerald,  9  S.C.R.  Eq.  90; 
10  S.C.R.  Eq.  4. 

Void  for  Uncertainty — Devise  to  Roman  Catholic 
Archbishop  "his  Successors  and  Assigns  to  be  Dis- 
posed of  as  he  should  direct  in  theDistrict  ofB."] — 
Testator  devised  and  bequeathed  the  residue  of 
his  real  and  personal  estate  to  K.  upon  trust  to 
sell  and  thereout  pay  his  debts,  and  to  stand 
possessed  of  such  real  estate  as  had  not  been 
iold  and  of  the  balance  of  the  pi'oceeds  ' '  upon 


trust  for  His  Grace  the  Archbishop  of  Sydney, 
his  successors  and  assigns,"  and  to  be  disposed 
of  by  him  in  the  district  of  B.  as  he  or  they 
shall  direct.  There  was  no  Protestant  arch- 
bishop:— Hargrave  P.J.,  held  that  the  Roman 
Catholic  Archbishop  of  Sydney  was  a  title  not 
recognised  by  law  and  that  the  bequest  was 
therefore  void  :^-Held,  on  appeal,  that  It  failed 
as  a  charitable  gift  from  its  uncertainty,  and 
that  the  bequest  was  therefore  void.  Sec.  24  of 
the  Roman  Catholic  Relief  Act,  10  Geo.  IV. 
No.  9,  did  not  apply  to  archbishoprics  not 
established  at  the  passing  of  the  Act,  and 
therefore  the  bequest  was  void  on  that 
account ;  and  it  could  not  be  construed  as  a 
gift  to  the  archbishop  personally.  Smith  v. 
Kearney  (No.  4),  2  N.S.W.  L,R.  Eq.  49. 


(c)  Devise  to  Attesting  Witness. 

Devise  in  Codicil  Not  Attested  by  Same  Wit- 
ness.]— The  plaintiff  claimed  certain  land  as 
devisee  under  the  will  and  codicil  of  J.  H. 
Both  these  instruments  were  dated  before  the 
Wills  Act  (1  Vict.  No.  26)  came  into  operation 
in  this  colony,  and  both  were  executed  so  as  to 
pass  real  estate,  being  each  attested  by  three 
witnesses.  The  devise  in  question  was  con- 
tained in  the  will,  which  also  included  another 
devise  to  the  plaintiff,  viz.,  of  an  estate  called 
"Shane's  Park."  The  plaintiff  was  one  of  the 
attesting  witnesses  to  the  will,  but  was  not  a 
witness  to  the  codicil.  The  latter,  which  was 
dated  a  few  days  after  the  will,  and  written  on 
the  same  parchment,  was  in  the  following 
terms: — "I,  J.  H.,  being  of  soimd  mind,  &c., 
do  also  give,  devise,  and  bequeath  to  (the 
plaintiff)  all  my  household  furniture,  books, 
clothes,  and  other  chattels,  with  the  stock, 
consisting  of  horses  and  o,ther  cattle  at  Shane's 
Park,  which  I  may  possess  at  my  decease.  I 
also  declare  that  the  foregoing  will,  bearing  my 
seal  and  signature,  and  witnessed  by  J.  F. ,  S.  S. , 
and  J.  H.  (the  plaintiff),  together  with  this 
codicil,  is  my  last  will  and  testament."  The 
execution  was  attested  in  the  following  form  : — 
"Signed,  sealed,  published,  and  declared  by 
said  testator,  J.  H.,  as  and  for  his  last  will  and 
testament,  in  the  presence,  &c.": — Held,  that 
by  the  operation  of  the  Act  25  Geo.  II.  c.  6,  the 
devise  to  the  plaintiff  ii*'  the  will  was  void,  by 


845 


WILL. 


846 


reason  of  his  being  one  of  the  attesting  witnesses 
thereto ;  and  that  the  codicil  had  not  the  efifect 
of  reviving  or  setting  it  up.  Harris  v.  Smart,  9 
S.C.R.  83. 

In  another  action  of  ejectment  by  the  same 
plaintiff,  in  respect  of  lands  which  he  claimed 
under  the  same  instruments  :— Held  (over-ruling 
Harris  v.  Smart,  9  S.C.R.  83),  that  the  codicil 
had  the  effect  of  reviving  the  devise  to  the 
plaintiff  in  the  original  will.  Harris  v.  Harris, 
1  N.S.W.  L.R.  247. 

Evidence  was  admitted  at  the  trial  of  what 
was  said  by  the  testator  to  the  person  who  was 
sent  for  to  prepare  the  codicil : — Held,  that  the 
evidence  was  rightly  admitted.     lb. 


(d)  Special  Wills. 

Trustees  of  Will — Estate  by  Implication — 
1  Vict.  cap.  26,  ss.  30,  31.]— Trustees  of  a  will 
take  the  legal  estate  by  implication  where  such 
estate  is  necessary  for  the  duties  imposed  on 
them  by  the  trust.  The  circumstance  of  a  gift 
of  the  estate  to  the  person  beneficially  entitled 
not  sufficient  to  prevent  this  implication  arising. 
Semble :  Sees.  30  &  31  of  1  Vict.  c.  26  apply 
to  estates  by  implication.  Ritchie  v.  Price, 
3  S.C.R.  Bq.  14. 

Squatting  Stations  —  Personalty  —  Eight  of 
Tenant  for  Life — Ses  quce  ipso  usu  consum- 
untur.'\  — A  testator  whose  property  chiefly 
consisted  in  squatting  stations,  devised  and 
bequeathed  the  whole  to  trustees  on  trust  to 
permit  his  wife  to  have  full  enjoyment  of  the 
property  for  life,  with  remainder  to  the  chil- 
dren. A  suit  was  instituted  by  one  of  three 
trustees  and  executors  against  the  other  trustees 
and  executors,  and  against  H.,  the  husband  of 
the  testator's  widow,  charging  sundry  breaches 
of  trust  and  misappropriation  by  H. : — Held  (by 
Stephen,  acting  P.  J.),  that  the  trustees  had  such 
an  estate  or  interest  in  the  personalty  as  would 
enable  them  to  interfere  to  protect  the  re- 
mainder men,  and  to  prevent  waste;  and  that  the 
Court  would  interfere,  though  the  cestuis  que 
trustent  were  not  parties  to  the  suit.  Subse- 
quently, on  motion  for  a  decree,  held  (by  Har- 
grave  P.J.),  that  according  to  the  true  con- 
struction of  the  will,  the  wife  was  entitled  to 
the   full   enjoyment  of  the   personalty  during 


life.  Injunction  to  restrain  interference  with 
trust  estate  dissolved  and  receiver  discharged. 
The  question,  as  to  how  far  the  tenant  for  life  of 
a  squatting  station  is  entitled  to  the  absolute 
property  in  the  personalty,  discussed.  P^-ost  v. 
Healy,  4  S.C.R.  Eq.  6,  81. 

Power  of  Sale — Freehold  Interest.] — The  tes- 
tator, after  providing  for  the  payment  of  his 
debts  by  will,  gave  and  devised  unto  his  wife, 
Elizabeth,  and  his  children  (naming  them),  all 
the  rest  of  his  real  and  personal  estate,  and  de- 
clared it  to  be  his  desire  that  the  whole  of  his 
property,  both  real  and  personal,  should  be 
equally  divided  between  such  wife  and  children, 
and  that  all  or  any  part  of  his  estate,  real  or 
personal,  should  be  sold  when  his  wife  should 
think  fit,  in  order  to  pay  over  to  his  children  as 
they  came  of  age  the  amount  of  their  shares  ; 
and  the  will  stated,  "  for  which  purpose  I  do 
empower  my  said  wife  to  execute,  seal,  and  de- 
liver any  conveyance  for  the  sale  of  all  or  any 
part  of  my  real  estate,''  and  he  appointed  her 
executrix  : — Held,  that  by  the  will  the  wife  had 
an  interest  in  the  estate,  and  not  a  mere  power 
of  Sale.     Jenkins  v.  Harris,  4  ^.  C.R.  129.   . 

Devise  to  "  Wife" — Informal  Marriage.] — 
The  testator  was,  at  the  time  of  his  death, 
living  with  Jane  B.  as  his  wife,  the  ceremony  of 
marriage  having  taken  place  between  them; 
but  in  reality  his  wife  was  one  Hannah  Jane  B. 
He  had  not,  however,  lived  with  or  recognised 
the  latter  for  some  years;  and  she  on  her  part 
believing,  for  certain  reasons,  that  her  marriage 
with  the  testator  was  invalid,  had  been  married 
to  and  lived  with  one  C.  By  his  will  the  testa- 
tor first  devised  certain  lands  to  "my  wife, 
Jane  B.,  her  heirs,  &c.";  and  then,  there  being 
no  intervening  reference  to  any  wife,  he  said, 
"  as  to  all  the  residue,  &c.,I  devise  the  salme  to 
my  wife,  and  hereby  appoint  her  executrix  of 
this  my  will":— Held,  that  Jane  B.  took  under 
this  devise,  and  was  entitled  to  probate  as  exe- 
cutrix.    Brown  v.  Brown,  5  S.C.R.  216. 

Codicil— Republication  of  Will — Promise  of 
Grant  a  Devisable  Interest — Res  Judicata.] — 
S.T.,  by  a  codicil  to  his  will  made  in  1834,  gave 
his  Bathurst  and  Five  Islands  Estates,  with 
some  others,  and  all  the  residue  of  his  estate 
not  otherwise  disposed  of,  to  the  plaintiffs,  in 
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trust  for  his  son  E.,  for  life,  and  afterwards  for 
his  children;  or,  if  E.  should  die  without  issue, 
then  to  convey  the  estates  to  the  testator's  own 
right  heirs.      By  a  second  codicil  made  in  1836, 
the  testator  revoked  so  much  of  his  will  and 
codicil    "as    relates    to    the    undermentioned 
estates  and  properties,"  and  then,  after  certain 
devises,  proceeded,  ' '  and  whereas,  by  my  said 
will  and  codicil,  or  one  of  them,  I  did  give  and 
bequeath  all  my  real  estate,   not  specifically 
otherwise  disposed  of,  to  the  trustees  therein 
named,  upon  trust  for  my  said  son,  E."  (recit- 
ing the   above    bequest),    and   continued,    "I 
hereby  revoke  and  annul  such  part  of  my  said 
bequest  as  relates  to  my  own  right  heirs ;  and  I 
give,  devise,  and  bequeath  the  same  real  estate 
(in  the  event  of  my  said  son's  death  without 
issue)  to  all  the  children  of  J.  T.,  and  of  my 
nephew  J.  T.  H.,  and  of  my  daughter  M.  F.  H., 
who  shall  then  be  living,  share  and  share  alike 
as  tenants  in  common;    and  I  direct  my  said 
tru^ees,   &c.,   on   such  event,   to  convey  the 
said  estate    unto,    and    to   the  use    of,    such 
of  the  children  of  the  said  J.  T.,  J.  T.  H., 
and  M.   F.   H.   accordingly."      In  an   action 
of    ejectment    by    the    trustees    of    the    will 
for   some  land  known   as   Paul's   grant,   part 
of  the  Five  Islands  estate,  it  appeared  that,  by 
a  power  of  attorney,  dated  16th  February  1828, 
P.  acknowledged  himself  to  have  sold  Paul's 
grant  for  value  to  the  testator,  and  to  have  re- 
ceived the  purchase-money ;  and  he  authorised 
6.  P.  to  convey  the  same  to  the  testator.     The 
laud  in  question  was  granted  by  the  Crown  to 
P.  in  1838,  the  grant  reciting  a  promise  to  him 
made  in  1824,  and  P.  conveyed  the  land  to  the 
testator  in  1835: — Held  (per  Stephen  C.J.  and 
Faucett  J.)  that  the  testator  had  a  devisable 
interest  in  Paul's  grant  In  1828,  and  that  it 
passed  to  the  trustees  by  the  codicil  of  1834,  or 
by  the  united  effect  of  that  codicil  and  the 
codicil  of  1836,  but  (per  Faucett  J.)  that  the 
interest  that  so  passed  was  equitable  and  not 
the  legal  estate  acquired  in  1835.      (Per  Har- 
grave  J.  and  Faucett  J.)  that  the  codicil  of 
1836  was  not  a  republication  of  the  will  and 
the  codicil  of  1834,  and  that  it  did  not  pass  to 
the  trustees  the  legal  estate  acquired  by  the 
testator  in  1835.    (Per  Stephen  C.J.)  That  the 
codicil  of  1836  was  a  republication  of  the  codicil 
of  18,34  as  to  the  lands  comprised  in  such  codicil. 


and  therefore  as  to  the  land  in  question,  and    bequeathed    all    his    personal    estate   to 


that  the  legal  estate  passed  to  the  trustees. 
(Per  Hargrave  J. )  That  Paul's  grant  was  not 
included  in  the  residuary  devise  contained  in 
the  codicil  of  1836.  Norton  v.  HosUng,  6 
S.C.R.  37. 

It  appeared  that  in  1840  a  suit  had  been 
instituted  in  equity  by  three  of  the  children 
entitled  under  the  last  codicil,  being  infants, 
against  the  other  children  so  entitled  and 
against  the  then  trustees  and  the  heiress  at 
law,  to  establish  the  will  and  carry  out  the 
trusts,  and  obtain  a  partition  of  the  trust 
property.  In  that  suit,  in  1842,  a  decree  was 
made  on  which  nothing  was  done;  but  a  refe- 
rence was  made  to  the  Master  to  inquire  what 
part  of  the  property  belonged  to  the  residuary 
estate.  The  Master  reported  that  Paul's  grant 
did  not  form  part  of  the  residuary  estate,  and 
that  report  was  confirmed  by  the  Court ;  and 
eventually,  in  1856,  by  the  Privy  Council.  But 
no  final  decree  was  made.  In  1859  the  plaintiffs 
petitioned,  stating  that  they  had  discovered 
new  evidence  of  the  testator's  title,  to  be  al- 
lowed to  file  a  supplemental  bill  in  the  nature 
of  a  bill  of  review,  for  the  purpose  of  putting  in 
issue  the  supplemental  matter  so  discovered, 
and  the  Court  ordered  the  Master  to  review  his 
report.  But  the  Privy  Council  reversed  such 
order: — Held,  that  the  present  plaintiffs  were 
not  precluded  from  again  litigating  the  question 
of  title.     lb. 

Devise  of  all  Testator's  Estate.  ] — A  testator  by 
his  will  declared  as  follows: — "I  do  by  this 
present  instrument  make  arrangements  for  all 
my  property,  heritable  or  movable  in  ready 
money,  in  manuscript  writings,  maps,  charts,  or 
all  that  I  may  be  possessed  of,  of  have  claim  to, 
either  in  Great  Britain  or  New  South  Wales,  at 
thetimeof  my  death,  I  give,  leave,  and  bequeath  to 
Mr.  John  Muir,  my  relation,  at  present  engaged 
in  the  Union  Bank."  He  then  appointed 
executors  and  administrators  "to  take  posses- 
sion of  all  my  property,  stock,  and  effects": — 
Held,  that  this  was  a  devise  and  bequest  to 
John  Muir  of  all  the  testator's  estate.  Gardner 
Will,  6  S.C.R.  Eq.  82. 

Revocation  of  Devise  by  Codicil.] — J.,  by 
his  vein  made  in  1866,  devised  specifically 
a    house    and   also    all   his    real    estate,  and 

his 
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wife,  whom  he  appointed  sole  executrix. 
By  a  testamentary  instrument  executed  in 
1868,  the  testator  expressed  his  will  as  follows  : 
—"After  the  payment  of  my  just  debts, 
&o.,  I  will  and  bequeath  all  I  die  pos- 
sessed of  to  D.,  H.,  and  my  son  J.,  in  trust 
fot  the  benefit,  according  to  the  best  of  their 
judgment,  of  my  wife  and  family."  D.  and  H. 
disclaimed  the  estates,  interest,  and  trusts  of 
the  latter  instrument  "  to  the  intent  that  the 
same  might  be  invested  in  J.,"  who  applied  for 
probate  as  executor  according  to  the  tenor. 
Application  refused  :— Held,  that  the  specific 
devise  to  the  widow  was  not  revoked  by  the 
later  instrument.  If  a  devise  in  a  will  be  clear, 
it  is  incumbent  on  those  who  contend  it  is  not 
to  take  efiiect  by  reason  of  a  revocation  in  a 
codicil  to  show  that  the  iutention  to  revoke 
is  equally  clear  and  free  from  doubt  as  the 
original  intention  to  devise.  Held  also,  that  the 
two  testamentary  instruments  could  be  read 
continuously  without  rejecting  any  part  of  either. 
Jackson  v.  Jackson,  7  S.C.R.  Eq.  28. 

Annuities  —  Charge  on  Residue  —  Priorities 
— Repair s.'\ — A  testator  bequeathed  an  annuity 
of  £400    to    his  wife,   charged    upon    certain 
specified  land  and  premises,  with  power  of  entry 
and  distress  in  case  of  non-payment  of  the  said 
annuity  for  thirty  days  after  the  same  became 
due.      The    testator    also    charged   the    same 
property  with  annuities  of  £100,  £50,  and  £50, 
to  three  other  legatees,  but  without  any  power 
of  entry  or  distress.      The  residuary  devise  was 
in  the  following  terms: — "And  subject  to  the 
several  annuities    and    annual    sums    charged 
therein,  as  aforesaid,  I  give  and  devise  all  the 
residue  and  remainder  of  my  real  estate  what- 
soever, &c.,  unto  and  to  the  use  of  my  said 
trustees,  their  heirs,  &c.,  upon  trust,  &c."    And 
a  power  was  given  to  the  trustees,  with  the  con- 
sent, &c.,  to  sell  such  part  of  the  residuary  real 
estate  as  would  be  sufiicient  to  provide  for  the 
annuities.     The  petitioners  (two  of  the  trustees), 
praying  the  judicial  opinion  and  advice  of  the 
Court  as  to  the  construction  of  the  will  and 
administration  of  the  estate  of  the  testator : — 
Held,  that  the  four  several  annuities  referred  to 
Were  chargeable  on  the  whole  of  the  residuary 
real    estate,   and    not    only  on  the  land  and 
premises  on  which  they  were  specifically  charged 
by  the  will,  subject,  however,  to  the  priority 


hereafter  mentioned  in  respect  of  the  annuity 
of  £400,  and  the  remedy  for  securing  the 
payment  of  the  same : — Held  also,  that  the 
annuity  of  £400  to  the  testator's  widow  was 
payable  in  priority  to  the  other  annuities. 
Held  also,  that  a  sum  of  £170,  then  in  the 
hands  of  the  trustees,  and  which  had  arisen 
from  the  rents  of  the  property  so  specifically 
charged,  was  applicable  to  the  payment  of  the 
several  annuities,  according  to  their  priorities. 
Held  also,  that  the  said  annuities  were  so  payable 
subject  to  the  payment  out  of  the  rents  of  the 
property  specifically  charged  of  all  repairs 
necessary  for  that  property.  Foss's  Will,  7 
S.C.R.  Eq.  68. 

Priorities — Charge    of  Debts.] — B.,    by    his 
will,  devised  and  bequeathed  to  his  two  sons  cer- 
tain real  and  personal  property — and  to  one  of 
the  said  sons  certain  other  real  and  personal  pro- 
perty— to  his  wife  certain  real  property  for  her 
life,  and  after  her  decease,  or  in  case  of  her  de- 
cease during  testator's  lifetime,  then  to  one  of 
his  daughters  in  fee;   and  as  to  his  remaining 
property,    consisting  of  moneys,   the  testator 
bequeathed  the  same  to  his  executors  on  trust 
to  pay  his  debts,  &c.,  and  certain  pecuniary 
legacies  (one  of  which  was  to  his  wife),  and  to 
divide  the  residue  equally  between  his  children 
and  his  grandchildren.      By  a  codicil,   which 
recited  that  his  wife  had  died,   the    testator' 
directed  that  his  trustees  should  stand  possessed 
of  the  legacy  bequeathed  to  her,  and  also  of  a 
certain  house  and  land  recently  purchased  by 
him,  and  of  any  other  real  property  which  he 
might  have  acquired  since  the  execution  of  his 
will,   "  as  p^rt  of  the  residue  of  his  real  and 
personal  property,"  upon  trust  to  be  divided 
among  his  children  and  grandchildren,  living  in 
the  colony  after  his  death,  after  payment  of  his 
debts,  &c.,  and  of  one  of  the  legacies  given  by 
the  will.     The  executor  having  petitioned  the 
Court  for  advice  as  to  the  administration  of  the 
estate  :— Held,  that  there  was  nothing  in  the 
will  or  codicil,   expressed    or  implied,   which 
would  give  priority  to  the  specific  devises  and 
pecuniary  bequests  to  the  testator's  two  sons 
and  daughter,  other  than  the  law  provides  in 
such  cases.     Held,  also,  that  the  codicil  speci- 
fically set  apart  the  legacy  which  had  lapsed  by 
the  death  of  the  wife,  and  the  real  property 
therein  specifically  mentioned   '  and  any  other 
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real  property  acquired  since  the  execution  of 
the  will ;"  and  charged  the  same,  if  in  his 
possession  at  his  death,  with  payment  of  his 
debts,  &c.,  in  full,  and  then  with  the  legacy 
therein  mentioned :  and  that  if  such  specific 
property  was  insufficient  ,to  discharge  the 
legacy,  the  executor  should  pay  such  deficiency 
out  of  the  general  residue  mentioned  in  the  will, 
such  deficiency  to  abate  proportionately  with 
the  other  legacies  given  by  the  will : — Held, 
also,  that  the  practical  efiect  of  the  words  in 
the  codicil,  "  part  of  the  residue  of  the  testa- 
tor's real  and  personal  property,''  was  to  direct 
the  executor,  in  the  event  of  there  being  no 
children  or  grandchildren  of  the  testator  living 
in  the  colony  at  his  death,  to  carry  to  the 
general  residue  of  the  will,  the  surplus  of  the 
specific  property  mentioned  in  the  codicil,  after 
applying  the  same  as  thereby  directed.  BleviiWs 
Will,  7  S.C.R.  Eq.  93. 


'.] — A  testator  bequeathed  all  his 
property  "for  the  benefit  of  his  wife  and 
children,  to  have  and  to  hold  for  their  mutual 
benefit,  and  not  disposable  till  the  oldest  child 
be  of  age " :— Held,  that  the  widow  and 
children  were  entitled  jointly  and  equally, 
the  widow's  share  vesting  in  her  absolutely  at 
once,  and  those  of  each  of  the  children  in  them 
on  their  attaining  twenty-one.  All  such  sums, 
however,  being  liable  to  be  increased  equally  by 
the  share  of  any  child  dying  under  twenty-one. 
M' William  v.  M' William,  11  S.C.R.  Eq.  81. 

Blanks  Left  in  Will — Charge  of  Debts.'] — The 
Court  will,  if  necessary,  transpose  or  supply 
words  in  a  will  in  order  to  carry  out  the  ap- 
parent intention  of  the  testator.  A  will  contained 
the  following  clauses: — "I  give  and  bequeath 
unto  all   my  real  estate  at  H.  for 

absolute  use  and  benefit.  T.R."  "1  nominate 
and  appoint  my  said  wife,  H.,  sole  executrix  of 
this  my  will,  and  hereby  direct  that  all  my  just 
debts,  funeral  and  testamentary  expenses,  be 
fully  paid  and  satisfied  as  soon  as  conveniently 
may  be  after  my  decease."  T.R.'s  interest  in 
the  land  was  sold  under  a  fi.  fa.,  and  conveyed 
by  the  Registrar  of  the  District  Court:— Held, 
that  the  Registrar  could  made  a  good  title  with- 
out the  concurrence  of  the  executrix.  Ex  •parte 
Pollard,  Knox  501. 


Misdescription  of  Property — Parol  Evidence.] 
— C,  having  property  at  Miller's  Point  and 
at  Surry  Hills,  devised  his  "  land  situate  at 
Crown-road,  Surry  Hills "  to  K. ;  and '  his 
"land  at  Miller's  Point,"  and  also  his  "laud 
situate  near  Pine  Cottage,  Bourke-street, 
Surry  Hills,"  to  R.  There  was  no  street  or  road 
at  Surry  Hills  called  Crown-road,  but  there 
was  a  street  called  Crown-street,  and  there  was 
a  street  at  Miller's  Point  called  Crown-road,  m 
which  some  of  the  testator's  property  was 
situate.  The  testator  had  informed  one  H.  that 
he  intended  to  leave  some  of  the  Surry 
Hills  property  to  R.  and  some  to  K. ,  and  the 
Miller's  Point  property  to  R.  : — Held,  K. 
entitled  to  the  part  of  the  Surry  Hills  property 
claimed.  The  Court  will  always  lean  against 
intestacy,  and  place  itself  in  the  place  of  the 
testator  at  the  time  of  making  the  will;  The 
whole  will  must  be  taken  into  consideration. 
Charles  v.  Kendall,  1  S.C.R.  N.S.  Eq.  1. 

Later  Words  Govern  whole  Devise — "  Equal 
Fourths"  to  Five  Legatees.] — The  later  words 
in  a  will  or  codicil  must  govern  the  whole 
of  the  devise.  A.,  by  his  will,  left  property  upon 
trust  for  sale,  and  directed  his  trustee  to  divide 
the  proceeds  equally  among  five  legatees.  By  a 
codicil,  made  nearly  two  years  after  the  will,  A. 
beq|iieathed  to  B.  one  equal  fourth  part  or  share 
of  the  proceeds  of  the  same  property,  and 
directed  that  the  shares  of  the  other  five 
legatees  should  be  "equal  fourths"  with  B. : — 
Held,  B.  to  take  one-fourth ;  the  five  legatees 
under  the  will  to  take  three-fourths  between 
them.     Jones  v.  Scanlan,  1  S.C.R.  N.S.  Eq.  15. 

Devise  to  Widow — Divesting  on  Marriage.] — 
A.  devised  all  his  real  estate  to  his  wife, ' '  to  have 
and  to  hold  the  same  absolutely  and  without  let 
or  hindrance  or  control  from  any  one  whatsoever, 
as  her  own  property  and  estate  so  long  as  she 
continues  my  widow,  but,  if  she  marries  again, 
then  my  real  estate  shall  be  sold,  and  upon 
paying  her  one-third  of  the  proceeds  from  such 
sale  "  the  remainder  was  otherwise  disposed  of : 
— Held  (the  wife  having  died  without  having 
married  again),  that  she  took  an  estate  in  fee 
under  the  will,  which  became  absolute  on  her 
death,  and  that  the  fee  passed  by  her  will. 
Ex  parte  Webb,  2  S.C.R,  N.S.  180. 
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Gift  Original  Not  SuhstUut%(mal.'\—Testa,tor: 
in  1851  devised  his  real  estate  to  trustees  and 
the  survivor,  as  to  portion  upon  trust  to  permit 
and  suffer  his  daughter  L.  S.  F.  to  receive  the 
rents,  &c.,  during  her  life,  and  after  her  death, 
if  such  should  happen  during  the  life  of  W.  F., 
upon  trust,  to  permit  W.  F.  to  receive  the  rents, 
&c.,  for  life;  and  upon  the  deaths  of  L.  S.  F. 
and  W.  F.,  upon  trust :— "In  the  event  of  the 
youngest  of  the  children  of  the  said  L.  S.  F. 
and  W.  F.  not  having  attained  the  age  of  twenty- 
one  years,  for  my  trustees  to  receive  and  take 
the  rents,  and  apply  the  same  rateably  in  and 
towards  the  maintenance  and  support  of  the 
children  of  the  said  L.  S.  F.  until  the  youngest 
shall  attain  the  age  of  twenty-one  years,  and 
then,  upon  trust,  to  convey,  &c.  .  .  unto 
and  to  the  use  of  all  and  every  the  children  of 
the  said  L.  S.  F.  who  shall  have  attained  the 
age  of  twenty-one  years,  their  heirs  and  assigns 
as  tenants  in  common  .  .  Provided  always 
and  my  wUl  is  that  if  any  of  the  children  of  the 
said  L.  S.  F.  shall  die  under  the  age  of  twenty- 
one  years,  leaving  lawful  issue  him  or  her 
'■  surviving,  the  share  of  such  child  so  dying  shall 
go  to  and  be  divided  among  such  issue  respec- 
tively in  equal  proportions  as  tenants  in 
common,"  &c.  L.  S.  F.  left  her  surviving  a 
daughter,  S.  F.,  who  intermarried  with  the 
plaintiff  and  had  issue,  one  son,  Stephen.  S.  F. 
died  under  the  age  of  twenty -one  years,  leaving 
her  son  surviving — who  died  some  months 
afterwards.  The  youngest  chUd  of  L.  S.  F. 
had  attained  the  age  of  twenty-one  years  : — 
Held,  on  the  authority  of  Martin  v.  Holgate 
(L.R.  1  H.  of  L.  175).  that  the  gift  to  the 
children  was  original,  not  substitutional,  and 
that  Stephen,  on  his  mother's  death,  took  a 
vested  interest  in  the  share  of  his  mother,  which, 
if  he  had  survived,  he  would  have  taken. 
aiover  v.  Bell,  2  S.C.E.  N.S.  Eq.  52. 

"Shall  he  Born  in  My  Lifetime"— Construed 
as  Words  of  Futurity — Proviao — Will  Speak- 
ing from  Date.] —  The  testator  devised  an 
estate  to  his  six  grandsons  (of  whom  the 
appellant  was  one)  "during  their  respective 
lives,  in  equal  shares,  as  tenants  in  common, 
and  as  to  the  respective  shares  therein  of  each  of 
them,  my  said  grandsons,  after  his  decease,  to 
the  use  of  his  first  and  every  other  son  succes- 
sively, according  to  seniority  of  birth  in  tail 


male;  and  on  failure  of  the  issue  male  of  any  one 
or  more  of  my  said  grandsons,  then,  and  so 
often  as  the  same  shall  happen,  I  give  and 
devise,  as  well  the  share,  or  respective  shares 
originally  limited  to  the  grandson  whose  issue 
shall  so  fail  as  the  share  or  respective  shares 
which,  by  virtue  of  this  present  clause,  shall 
have  become  vested  in  him  or  them  or  his  or 
their  issue  male,  to  the  use  of  the  other  or 
others  of  my  said  grandsons,  during  his  or  their 
life  or  respective  lives,  as  tenants  in  common. 
And  after  the  decease  of  such  last-mentioned 
grandson,  then  I  give  and  devise  the  share  or 
shares  lastly  hereinbefore  limited  to  him  to  his 
first  and  every  other  son  successively,  according 
to  seniority  of  birth  in  tail  male  ;  and  if  there 
shall  be  a  failure  of  such  issue  of  all  my  said 
grandsons  but  one  of  them,  I  give  and  devise 
the  entirety  of  all  the  said  estates  to  the  use  of 
such  only  grandson  for  his  life,  and  after  his 
decease  to  the  use  of  his  first  and  every  other  son 
successively,  according  to  their  seniorities  in 
tail  male." 

By  a  proviso  at  the  end  of  the  will,  the 
testator  directed: — "Provided  always  that,  if 
any  person  whom  I  have  made  tenant  in  tail 
male  of  my  said  estate  shall  be  born  in  my 
lifetime,  then,  and  in  such  case  I  revoke  the 
devise  so  made  to  him.  In  lieu  thereof,  I  give 
and  devise  the  hereditaments  comprised  in  such 
devise  and  appointment  to  the  use  of  the  same 
person  respectively  for  the  term  of  his  or  her 
natural  life,  and  after  his  or  her  decease  to  the 
use  of  his  or  her  first  and  every  other  son  suc- 
cessively, according  to  their  respective  seni- 
orities in  tail  male. "  Two  out  of  the  six  grand- 
sons died  without  issue.  The  eldest  son  of  the 
appellant  was  born  before  the  date  of  the  will, 
and  by  a  disentailing  deed  executed  after  the 
testator's  death,  conveyed  to  the  appellant  his 
share  and  interest  in  the  said  estate  in  fee.  In 
a  suit  for  declaration  of  title  and  consequent 
relief :— Held  (by  the  Privy  Council,  reversing 
the  decision  of  the  Supreme  Court  of  New  South 
Wales),  that  the  appellant  was  entitled  to  an 
estate  in  fee  simple  in  one-fourth  part  of  the 
hereditaments  and  premises  the  subject  of  the 
suit.  The  words  of  the  proviso  must  be  con- 
strued in  their  grammatical  sense,  and  be  taken 
to  mean  a  tenant  in  tail  male  bom  after  the 
date  of  the  will,  and  therefore  not  to  include 
the  eldest  son  of  the  appellant.     The  words 
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' '  shall  be  born  in  my  lifetime, "  in  the  absence 
of  any  context  to  explain  them,  are  to  be  taken 
as  words  of  futurity.  Consequently,  the  gift  of 
an  estate  tail  to  the  appellant's  eldest  son,  who 
was  born  before  the  date  of  the  will,  was  not 
revoked.  Gibbons  v.  Gihbovs,  L.R.  6  App. 
Cas.  471,  reported  below  as  Roberts  v.  Gibbons, 
2  S.C.R.  N.S.  Eq.  67;  1  N.S.W.  L.R.  Eq.  45. 

Proviso — "So  Dying" — Estates  Tail  not  Cut 
Down.] — The  testator  devised  all  his  real 
estate  to  trustees  in  trust  (as  to  a  portion 
thereof)  for  his  children  by  name,  to  be"divided 
between  and  amongst  them,  share  and  share 
alike,  and  several  and  respective  heirs  of  the 
body  or  bodies  of  all  and  every  of  them  law- 
fully begotten,  "subject  nevertheless  to  such 
directions  and  limitations  and  survivorship  as 
thereinafter  mentioned."  The  will  afterwards 
contained  the  following  clause: — "And  as  to, 
for,  and  concerning  my  said  several  and  respec- 
tive real  and  freehold  lands,  tenements,  and 
hereditaments  hereinbefore  given  and  divided  in 
the  respective  shares  and  proportions  to  and 
amongst  my  said  several  children ;  I  do  hereby 
direct  that  in  case  any  one  or  more  of  my  said 
children  shall  die  under  the  age  of  twenty-one 
years,  without  having  issue  lawfully  begotten  at 
his,  her,  or  their  death  or  deaths,  or  born  in  due 
time  thereafter,  then  the  share  or  shares  of  him, 
her,  or  them  so  dying,  shall  accrue  and  go  to  the 
survivor  or  survivors  of  my  said  children  in 
equal  shares  and  proportions,  if  more  than  one, 
and  if  but  one  to  that  one,  and  be  assigned, 
transferred,  and  made  over  to  him,  her,  or 
them,  his,  her,  or  their  issue,  together  with  his, 
her,  or  their  original  share  or  shares ;  provided 
nevertheless  that,  in  case  any  or  either  of  my 
said  children  shall  marry  and  have  issue  of  his, 
her,  or  their  body  or  bodies,  being  at  the  time 
of  his,  her,  or  their  death  or  deaths,  or  born  in 
due  time  thereafter,  then  the  share  or 
shares  of  him,  her,  or  them  so  dying  shall 
go  and  belong  to  his,  her,  or  their  child 
or  children  lawfully  begotten,  and  shall  not 
survive  to  or  amongst  the  rest  of  my 
said  children  as  hereinbefore  expressed :" — 
Held,  that  the  proviso  in  the  executory  devise 
had  not  the  effect  of  cutting  down  the  estates 
tail  previously  limited  to  the  testator's  children, 
and  that  the  expression  ' '  so  dying ''  in  such 
proviso  did  not  mean  dying  at  any  time,  but 


dying  under  age.  A  proviso,  as  a  general  rule, 
unless  there  are  words  extending  its  application 
to  the  whole  instrument,  should  be  construed 
with  reference  only  to  the  clause  immediately 
preceding  it.  Chisholm  v.  Waif  or d,  1  N.S.W. 
L.R.  1. 

Provision  for  Widow  —  Dower  -^  Election- 
Power  to  Lease.']—  J.U.  died  in  1844,  leaving  a 
widow  entitled  to  dower.  By  his  will  he 
devised  all  his  real  estate  by  one  general  devise 
to  trustees  upon  trust  in  favour  of  his  five  sous 
and  one  grandson,  and  bequeathed  the  income 
of  portion  of  his  personal  estate  to  his  widow. 
The  trustees  were  empowered  during  the 
minority  of  his  youngest  son  and  his  grandson 
to  manage  and  let  the  land  devised  to  them 
respectively.  There  was  also  a  direction  that 
in  the  eveijt  of  the  death  of  any  of  the  testator's 
sons  without  children,  his  share  should  go  to 
the  survivors.  The  widow  received  the  income 
bequeathed  to  her.  A  suit  was  afterwards 
commenced  for  the  administration  of  the  trusts 
of  the  testator's  will  and  for  partition.  A 
receiver  was  appointed,  and  the  rents  and 
profits  of  the  real  estate  were  paid  into  court. 
The  widow  put  in  a  claim  to  dower  which  was 
disallowed  by  the  Master.  On  exceptions  taken, 
Hargrave  P.J.  confirmed  the  Master's  report : — 
Held,  on  appeal  (per  Faucett  and  Maiming  JJ. ; 
Hargrave  P.J.  dissentiente),  that  the  widow  was 
not  put  to  her  election  by  the  provisions  of  the 
will,  but  was  entitled  to  dower  out  of  the  funds 
in  Court.  The  power  to  lease  was  not  incon- 
sistent with  the  claim  of  dower  as  It  did  not 
extend  over  the  whole  estate.  Underwood  v. 
Underwood,  1  N.S.W.  L.R.  Eq.  16. 

Contemporaneous  Codicil — Devise  of  Fee  Cut 
Doion  to  ■  Life  Estate.  ]  —  Testator  by  his 
will  devised  his  real  estate  to  trustees  upon 
trust  to  maintain  and  educate  his  children  until 
the  youngest  should  come  of  age,  and  then  to 
divide  the  proceeds  or  the  property  itself,  as 
might  be  determined  by  the  majority  of  his 
children  amongst  his  wife  and  children  in  equal 
shares.  By  a  codicil,  expressed  to  have  been 
executed  on  the  same  day  as  the  will,  and  "to 
be  part  and  parcel  thereof"  and  attested  by  the 
same  witnesses,  he  declared  that  none  of  his 
children  should  dispose  of  his  or  her  share,  but 
should  live  on  the  rents  and  profits  thereof; 
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and  that  his  or  her  share  should  go  to  and 
descend  to  his  or  her  children  share  and  share 
alike : — Held  (per  Martin  C.J.  and  Manning  J.; 
Hargrave,  P.J.  dissentiente),  that  the  children 
of  the  testator  took  life  estates,  with  remainder 
to  their  respective  children  in  fee  as  tenemts  in 
common.  Shepherd -v.  Shepherd,  2N.S.W.  L.R. 
Eq.  4. 

Power  of  Partition,  not  of  Sale.] — Held,  also, 
that  the  trustee,  on  direction  of  the  children, 
had  power  to  effect  a  partition  but  not  a  sale. 
lb. 

Limitation  of  Accruing  Shares.] — This  codicil 
further  provided,  that  in  the  event  of  any  of  the 
testator's  children  dying  without  lawful  issue, 
his  or  her  share  should  go  to  and  be  divided  share 
and  share  alike  among  the  testator's  other  surviv- 
ing children : — Held,  that  on  the  death  of  a  child 
unmarried,  his  share  went  among  the  children 
and  grandchildren  of  the  testator  according  to 
the  limitation  of  the  original  shares.     lb. 

Partial  Revocation  by  Codicil.]— By  a  second 
codicil  the  testator  declared  that  in  order 
to  provide  more  effectually  against  any  litiga- 
tion with  regard  to  his  will,  he  revoked  alto- 
gether "  so  much  of  my  said  will  as  relates  to 
the  bequest  to  my  daughter  E.: — Held,  that 
the  revocation  only  extended  to  E.  C.'a  life 
estate.     lb. 

Literal  Construction— Probable  Intention.]— 
The  testator  devised  to  trustees  the  whoje  of  his 
real  and  personal  estate  "  upon  trust  to  pay  to 
my  wife,  M.  S.,  one-quarter  of  the  rents  and 
profits  of  my  real  and  personal  estate  for  her 
lifetime,  sliould  she  remain  my  widow;  but  in 
the  event  of  my  said  wife  contracting  marriage 
within  eighteen  months  after  my  decease,  then 
1  direct  my  trustees  to  pay  to  my  said  wife  only 
one-sixth  of  the  rents  and  profits  of  my  said 
estates  for  her  life:— Held',  that  the  literal 
sense  must  be  modified  in  accordance  with  the 
probable  intention  to  be  gathered  from  the  rest 
of  the  will;  the  words,  "  should  she  remain  my 
widow,  &c.,"  to  be  read,  "»/  she  shall  have 
remained  my  widow  for  eighteen  months  after 
Iny  death;  but  in  the  event  of  her  contracting 
marriage  within  eighteen  months  after  my  de- 


cease, then,  &c."  The  word  "only,"'  and  the 
ultimate  distribution  clause,  which  gave  the 
wife  an  equal  share  in  the  corpus,  without  refer- 
ence to  the  question  of  her  re-marriage,  helped 
this  interpretation.  Serisier  v.  Mutter,  3  N.S. W. 
L.R.  Eq.  8. 

(e)  Mortmain  Act. 

The  Statute  of  Mortmain  (9  Geo.  II.  c.  36) 
does  not  apply  in  New  South  Wales.  Lambeli's 
Will,  9  S.C.R.  Eq.  94. 


II.  Sale  and  Division  of  PBOPERTy. 

Devise  of  Seal  Estate  for  Life  with  Remainder 
— Division    of    Accumidations.]  —  A    testator 
charged  his  real  estate  with  an  annuity,  and 
subject  thereto  made  several  specific  devises — 
some  for  life  and  some  in  fee — with  a  direction 
to  trustees  to  distribute  the  surplus  rents  among 
the  devisees  when  they  arrived  at  £1000  rateably 
in  proportion  to  the  properties  respectively  de- 
vised:— Held,  that  the  proper  course  was  for 
the  trustees  to    have    the   several    properties 
valued,  and  to  divide  the  fund  into  as  many 
parts  as  there  were  devises  in  proportion  to  the 
devise;  when  the  devise  was  in  fee  to  pay  over 
such  portion  to  the  devisee;   and  to  cause  the 
value  of  the  life  interests  to  be  calculated,  and 
to  pay  to  the  lite  tenant  accordingly,  and  invest" 
the  remainder  for  the  benefit  of  the  rema,inder- 
man.     Vsher's  Will,  4  S.C.E.  Eq.  86. 

Property  to  be  Divided  into  Equal  Shares  and 
Apportioned  by  Lot — Salt  of^  Onerous  Property — 
Directions  by  Judge.] — M.  by  her  will,  directed 
that  her  residuary,  real  and  personal  estate 
should  be  valued  and  divided  amongst  her  sons 
equally,  the  share  of  each  to  be  ascertained  by 
lot.  The  youngest  of  the  sons  was  about  ten 
years  of  age.  The  property  included  a  news- 
paper, which  the  executors^had  managed  for 
some  time.  On  petition  to  the  Primary  Judge 
by  the  executors,  who  were  embarrassed  (inter 
alia)  by  the  apparent  intention  of  the  testatrix 
that  the  property  should  remain  in  the  same 
state  of  investment  as  at  the  time  of  her  death, 
and  the  difficulty  and  responsibility  of  carrying 
on  the  newspaper,  and  as  to  the  mode  of  divi- 
sion of  the  property,  the  investment  of  the 
moneys   in  their  hands,    and    the    length  of 
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time  before  the  trusts  might  tei-miiiate,  specific 
advice  was  given  as  to  the  sale  of  the  news- 
paper, the  mode  of  division  of  the  property, 
and  as  to  investments.  Falls'  Will,  12  S.C.R. 
Eq.  89. 

Sale  of  Real  Estate  for  Payment  of  Arrears 
of  Annuity  —  Power  of  Court  to  Declare 
Sights  of  Parties.'] — The  testator,  after  be- 
quests of  annuities  and  legacies,  bequeathed 
to  his  wife,  C,  £500  a-year  for  her  life ; 
"also  I  give  her  absolutely  all  my  house- 
hold furniture,  pictures,  books,  and  household 
effects,  jewellery,  plate,  the  residue  of  income  to 
be  invested  for  the  benefit  of  my  daughter  A ., 
my  son  B.,  and  all  other  children  that  my  wife 
C.  may  bear  me."  A  bill  filed  by  A.,  B.,  C, 
and  C.  's  second  husband  against  a  trustee  pray- 
ing, inter  alia,  for  a  declaration  of  the  rights  of 
the  •plaintiffs,  and  that  the  real  estate  might  be 
sold  and  applied  in  payment  of  the  annuities 
was  dismissed  by  the  Primary  Judge  : — Held,  on 
appeal,  that  the  Court  had  no  power  to  decree  a 
sale  of  any  portion  of  the  real  estate  to  pay  the 
arrears  of  the  annuities.  Held  also  (per 
Martm  C.J.  and  Manning  J. ;  Hargrave  J.  dis- 
sentiente),  that  the  Court  had  power  under  the 
Equity  Practice  Act  (17  Vict.  No.  7)  to  make 
the  declaration  asked,  although  some  of  the 
parties  interested  were  not  parties  to  the  suit. 
And  they  declared  that  the  testator  did  not  die 
intestate  as  to  his  real  estate,  but  the  same 
passed  by  his  will  to  his  children  A.  and  B.  in 
fee.  Maddock  V.  Barnett,  S.Jf.  if.  24th  March 
1877. 


III.  Mabshalling  of  Assets. 

Speci^fic  Devise  —Residue.  ] — A  testator  directed 
the  payment  of  his  debts  out  of  his  estate 
generally,  and  specifically  devised  certain  real 
property  to  an  infant,  and  devised  and 
bequeathed  the  residue  of  his  real  and  personal 
estate  to  trustees.  The  title  deeds,  both  of  the 
property  specifically  devised  and  of  the  residue, 
were  lodged  with  a  creditor  as  equitable  mort- 
gagee. On  application  by  the  trustees  for  the 
direction  of  the  Court : — Held,  that  the  specific 
devise,  as  between  itself  and  the  residuary 
devise,  was  charged  ndth  its  proportionate  share 
of  the  debt,  and  that  in  case  the  personalty 
should  be  insufficient  for  the  payment  of  debts. 


the  deficiency  should  be  borne  by  all  the  pro- 
perty subject  to  the  mortgage  in  proportion  to 
theii'  respective  values.  Such  values  might  be 
ascertained  by  valuators,  and  the  deficiency 
raised  by  mortgage  or  otherwise.  Sullivan's 
WiU,  5  S.C.R.  Eq.  20. 

IV.  Disposing  Mind,  col.  316. 

V.  Undue  Influence,  col.  318. 

VI.  Attestation,  col.  320. 

VII.  Revocation,  col.  320. 

VIII.  Probate,  col.  322. 

IX.  Rights  and  Liabilities  of  Executors, 
col.  355. 

X.  Passing  Accounts  and  Commission, 
col.  362. 

XI.  Pkacticji;  in  Ecclesiastical  Jurisdiction, 
cols.  317  and  324.  > 


WINE  (COLONIAL). 

Statutes.l—I^o  Vict.  No.  16. 
40  Vict.  No.  7. 


WITNESS. 

Statutes.l-Z  &  4  Will.  IV.  c.  49,x 
adopted     by     8 
Will.  IV.  No.  2 
20  Vict.  No.  31,  s.  10 
22  Vict.  No.  7,  s.  1 
40  Vict.  No.  S 


Affirmation 
instead  of 
oath. 


And  see  Evidence— Criminal  Law. 


WOOL 

See  Lien, 


861  WRIT, 

WORK  AND  LABOUR. 

See  Pbacticb  and  Pleading  (Money  Counts), 
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WORKMAN. 

See  Master  and  Servant. 


WOUNDING. 
See  Criminal  Law,  col.  183,  &c. 


WRECK. 

See  Shipping. 


WRIT. 
Of  Certiorari. 

■urisdiction.'i — The  Supreme  Court  has  juris- 
diction after  conviction  and  judgment  for  felony 
at  a  Court  of  Quarter  Sessions  to  remove  the 
record  of  such  conviction  by  certiorari  for  the 
purpose  of  correcting  errors  of  fact  in  matters 
not  appearing  upon  the  record.  R.  v.  Hodges, 
4  S.C.R.  App.  26. 

Assuming  that  the  Supreme  Court  has  power 
for  certain  purposes  to  remove  the  record  of  a 


Circuit  Court  in  the  case  of  a  conviction  for 
felony,  it  has  not  jurisdiction  to  do  so  for  the 
purpose  of  granting  or  entertaining  a  motion 
for  a  new  trial.    B.  v.  Evaiis,  1  S.C.R.  App.  48. 


Of  Attachment.] — See  Contempt  of  Court. 

0/Ca.  Re.]— See  Arrest. 

O/Ga.  Sa.] — See  Arrest — District  Court — 
Execution— Sheriff.        ^ 

0/Fi.  Fa.]— See  Execution. 

Of  Habeas  Oorpiis.] — See  Insolvency,    col. 
467. 

Of  Injunction.] — See  Injunction. 

O/Jn^aii-j/.]- Statute  20  Vict.  No.  8. 

Of  Subpoena. — See  Evidence. 

Of  Summons.] — See  Practice. 


WRITTEN  MEMORANDUM. 

Statute.] — 9  Geo.  IV.  c.  14,  adopted  by 
4  Wm.  IV.  No.  17. 

And  see  Contract — Sale — Vendor  and  Pur- 
chaser. > 


APPENDIX 

OF 

CASES     REPORTED 


IN  THE  FIFTH   VOLUME 

OF  THE 


NEW    SOUTH    WALES    LAW    EEPOETS. 

With  Eefbkences  to  the  Statutes  Passed  in  1884-5. 


AGENT. 

See  Pkincjpal  and  Agent— Ecclesiastical 
Law. 


AIDING  AND  ABETTING. 
See  Police  Acts. 


ANIMALS. 

Dog  Acts-6  Will.  IV.  No.  6—39  Vict.  No.  6 
— Defendant  Ke&per  of  Dog — Dog  Kept  by  Ser- 
vant of  Defendant.]— In.  an  action  under  sec.  9 
of  39  Vict.  No.  6,  it  was  proved  by  the  plaiu- 
tifif  that  two  dogs,  which  had  entered  plaintiff's 
land  and  killed  his  sheep,  had  been  seen  tied 
up  on  defendant's  land,  and  that  they  followed 
the  defendant  and  his  wife.      The  defendant 
proved  that  the  dogs  had  been  lent  by  one  E. 
to  B.  for  hunting  near  defendant's  land;  that 
aftpr  the  break-up  of  the  hunting  party  the 
dogs'were  left  with  B.,  who  remained  to  fulfil  a 
contract  with  the  defendant  to  scrub  his  land. 
Verdict  for  the  plaintiff.     Held,  that  the  ver- 
dict was  rigl;t.      The  Act  39  Vict.  No.  6  is  in- 
corporated with  and  must  be  read  as  part  of  6 
Will.   IV.,  No.   4,   and  scienter   need  not  be 
proved.    ■The  concluding  part  of  see.  10  of  the 
latter  Act  applies  to  the  other   provisions   of 
that  statute,  and  renders  the  keeper  of  a  dog 


liable  to  be  sued  in  damages  for  injuries  caused 
by  it,  whether  kept  for  his  own  use  or  that  of 
another.  There  was  also  evidence  that  the 
dogs  were  kept  by  a  servant  of  the  defendant. 
Strachan  v.  M'Leod,  191. 


APPEALS. 

Statute.l—iS  Vict.   No.   13  {Supreme  Court 
Appeals). 


ATTORNEY. 
Bill  of  Costs — Taxation.] — See  Costs. 


AUSTRALIAN  MILITARY  CONTINGENT. 
.    Statute.]— 4:8  Vict.  No.  28  ( Validating). 


BANKERS  AND  BANKING  COMPANIES. 

Cash  Credit  Bond — Eiglit  of  Bank  to  Stop 
Credit  Without  Notice.] — When  a  bank  grants  a 
cash  credit  to  a  customer  to  a  certain  specified 
amount,  upon  receiving  satisfactory  security,  it 
incurs,  primd  facie,  a  liability,  and  undertakes 
an  obligation  to  honour  the  drafts  of  the  cus- 
tomer up  to  the  amount  specified.  It  under- 
takes such  obligation  by  the  very  nature  of  the 
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transaction,  and  cannot  get  rid  of  it  capriciously, 
without  cause  and  without  notice,  without 
being  guilty  of  a  breach  of  contract.  The 
plaintiff,  in  an  action  brought  against  the  de- 
fendant bank  for  dishonouring  his  cheques,  gave 
evidence  that  he  saw  the  defendants'  manager, 
when  the  latter  promised  to  give  him  a  cash 
credit  to  the  amount  of  £200,  at  a  rate  of  inte- 
rest agreed  upon,  on  his  procuring  satisfactory 
sureties.  Plaintiff  submitted  the  names  of 
sureties,  which  were  approved.  In  answer  to 
a  question,  the  defendants'  manager  told  the 
plaintiff  that  he  might  draw  the  whole  amount 
the  next  day  if  he  liked.  The  bond  was 
signed  by  the  sureties,  and  the  plaintiff  operated 
on  the  credit  for  some  time,  when  the  defendants 
dishonoured  the  plaintiff's  cheques.  The  judge 
at  the  trial  nonsuited  the  plaintiff,  on  the 
groimd  that  the  defendants  were  not  bound  to 
honour  the  plaintiff's  overdraft  longer  than  they 
thought  fit :— Held  by  the  Court  (Martin  C.J. 
dissenting)  that  the  nonsuit  was  wrong.  Daw- 
son v.  The  Bank  of  New  Zealand  (No.  1)  154. 

Cash  Credit  Bond —  What  Notice  is  Sufficient  to 
Terminate  Credit.] — The  plaintiff  brought  this 
action  to  recover  damages  for  the  dishonour  of 
cheques  drawn  by  him  on  29th  December,  1882, 
and  2nd  and  3rd  January,  1883,  on  a  cash 
credit  allowed  him  by  the  defendant  bank.  The 
defence  was  that  the  cash  credit  had  been  duly 
termiaated  by  notice.  The  notice  relied  on  was 
contained  in  a  correspondence  between  the 
plaintiff  and  the  defendants'  manager,  as 
follows  : — On  19th  December,  1882,  the  defend- 
ants' manager  wrote  to  the  plaintiff — "I  have 
again  to  state  that  your  account  does  not  suit 
the  bank ;  and  I  have  therefore  to  request  that 
you  will  take  immediate  steps  to  pay  off  the 
overdraft."  On  22nd  December  the  plaintiff 
wrote  to  the  defendamts'  manager — "However, 
if  the  bank  so  desires  it,  I  shall  take  steps  early 
in  the  year  coming  to  discharge  my  obligations." 
On  the  same  day  the  defendants'  manager 
replied — "  It  is  for  this  reason  that  I  must  ask 
you  to  relieve  me  of  it  (the  overdraft)  at  your 
•earliest  convenience."  Three  bank  managers 
gave  evidence  that  the  letters  of  the  defendants' 
manager  constituted  sufficient  notice  to  the 
plaintiff  of  the  intention  of  the  bank  not  to 
honour  any  more  of  the  plaintiEPs  cheques. 
'The  jury  returned  a  verdict  for  the  defendants, 


and  found  specially  that  the  two  letters  of  the 
defendants'  manager  put  an  end  to  the  right  of . 
the  plaintiff  to  draw  cheques  on  the  account : — 
Held,  on  motion  for  a  rule  nisi  for  a  new  trial, 
that,  under  the  circumstances,  the  sufficiency 
of  the  notice  was  for  the  jury ;  and  that  their 
verdict  was  warranted  by  the  evidence.  Rule 
refused.  Dawson  v.  The  Bank  of  New  Zealand 
(No.  2),  386. 


BETTING. 
See  Gaming  aud  Wagering. 


BILL  OF  LADING. 
See  Shipping. 


BILL  OF  SALE. 

Right  of  Bill  of  Sale  Holder  in  Possession 
as  against  Official  Assignee  —  Possession  not 
Notorious — Order  and  Disposition  of  Insolvent.] 
— Cohen  v.  Lloyd,  83.     See  Insolvency. 


BOND. 
Cash  Credit  Bond.] — See  Bankers. 


BUTCHERS'  SHOP. 
Statute.]— 4:7  Vict.  No.  8.     {Sunday 


BY-LAWS. 
Validity  of.]— See  Commons. 


CARRIAGES  REGULATION. 
Statute.]— 48  Vict.  No.  21. 


CERTIORARI. 

46  Vict.  No.  17,  s.  444.]— Notwithstanding 
sec.  444  of  the  Criminal  Law  Amendment  Act 
a  certiorari  wHl  be  granted  where  a  magistrate 
has  acted  without  jurisdiction.  In  re  Keyes  359. 
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CHURCH. 

Wieldly     Disturbing     Congregation.'] 
Criminal  IiAw. 


See 


CIVIL  SERVICE. 
Statute.]— iS  Vict.  No.  24. 


CODICIL. 

See  Will. 


COMMISSION. 
See  Ecclesiastical  Law. 


COMMONS. 

Dedication  under  25  Vict.  No.  1,  s.  5,  and  25 
Vict.   No.    2,   s.  29 — Appointment  of  Trustees 
under  Commons  Act  (36  Vict.  No.  23),  ss.  2,  3, 
and  4 — Commons    Vested   by   Proclamation    in 
Municipality — Power   of  Council  to  make   By- 
laws— Municipalities  Act  (31  Vict.  No.  12),  ss. 
153,  156.]— Sees.  153  and  156  of  Municipalities 
Act  (31   Vict.   No.    12)    authorises    municipal 
councils  to  make  by-laws  regulatiug  commons. 
By  sees.  2,  3,  and  4  of  the  Commons  Act  (36 
Vict.  No.  23)  provision  is  made  for  the  appoint- 
ment of  trustees  of  commons,  who,  it  is  de- 
clared, shall  be  a  body  corporate  with  perpetual 
succession  and  a  common  seal: — Held,  that  so 
much  of  the  sections  of  the  Municipalities  Act 
as  confer  power  on  the  council  to  regulate  com- 
mons is  repealed  by  the  later  enactment  in  the 
Commons  Act.      Trustees  of  the  Bourke  com- 
mon, which  had  been  previously  reserved  and 
dedicated  under  the  Crown  Lands  Alienation  ancj 
Occupation  Acts  of  1861,  were  appointed  after 
the  passing  of  the  Commons  Act  in  1877.     In 
1878  the  Bourke  municipality  was  proclaimed, 
with  boundaries  including  the  lands  dedicated 
as  a  common.     In  1879,  by  proclamation,  the 
common    was  vested  in  the   Bourke    munici- 
pality,  and  the   council  of  that  municipality 
made  by-laws  for  its    regulation: — Held,    on 
special  case  stated  by  a  magistrate,  that  the 
council  had  no  power  to  make  such  by-laws,  as 
■the  proclamation  of  1879,  purporting  to  vest  the 


common  in  the  municipality,  was  ultra  vires, 
the  common  then  being  vested  in  the  trustees 
previously  appointed  under  the  Commons  Act, 
and  constituted  by  that  Act  a  corporation 
having  perpetual  succession.  Fordyce  v.  Wor- 
mall,  461. 


COMPANIES. 
Statute.]— i&  Vict.  No.    14    (Extra-Colonial 


CONDITIONAL  PURCHASE. 

Declaration    of    Forfeiture.]  —  See    Cbown 
Lands. 


CONSTITUTION  ACT  AMENDMENT. 
Statute.]— i1  Vict.  No.  5. 


CONTRACT  OR  AGREEMENT. 

Joint    Interest  —  Parties.] — The    declaratioe 
stated  that  before  the  making  of  the  agreement 
sued    upon,    an    agreement    had    been    made 
between  M.,  on    behalf   of    himself    and    the 
plaintiffs,  and  C,  on  behalf  of  himself  and  H., 
to  form  a  company  and  to  work  certain  patent 
rights.     And  the  defendants  agreed  with  the 
plaintififs  and  others  that  in  consideration  of 
receiving  three-tenths  of  the   interest  in  the 
patent  rights,   they  would  do  certain    work. 
And  thereupon  an  agreement  was,  with  the  con- 
sent and  knowledge  of  the  defendants,  entered 
into    between    M.   and    H.,   that,   on    certain 
things  being  done,  M.  should  form  a  company, 
one-tenth  interest  to  belong  to  B.  the  plaintiff; 
one-tenth  to  C;  one-tenth  to  M.;  three-tenths 
to  defendant ;  and  the  remaiaiag  four-tenths  to 
be  sold  to  the  public  to  realise  capital,  to  be 
applied  amongst  other  matters  in  payment  of 
the  sum  of  £500  to  C,  £500  to  the  plaintiffs, 
and  £1000  to  H.     Averment  that  the  things 
specified  had  been  done.     And  the  defendants, 
well  knowing  the  premises,  and  being  desirous 
of  obtaining  the  remaining  four-tenths  interest, 
it  was  thereupon  agreed  by  and  between  the 
plaintiffs  and  the  defendants  and  M.  and  C.  (on 
behalf  of  himself  and  H.),  that  in  consideration 
that  the  defendants  would  pay  to  C.  £2000, 
£500  of  which  was  to  be  at  once  handed  over 
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by  C.  to  the  plaintiffs,  as  the  defendants  knew, 
the  said  four-tenths  interest,  in  lieu  of  being 
reserved  for  the  public,  should  be  allotted  to 
the  defendants.  Averment  that  the  four-tenths 
interest  was  allotted.  Averment  of  perform- 
ance of  conditions  precedent.  Breach,  that  the 
defendants  did  not  pay  the  £500  to  C.  De- 
murrer, on  the  ground  that  the  promise  alleged 
was  a  promise  on  the  part  .of  the  defendants  to 
pay  the  £2000  to  M.,  C,  and  the  plaintiffs 
jointly,  and  that  the  said  M.  and  C.  are  not 
parties  to  this  action : — Held,  that  the  contract 
sued  on  was  a  joint  contract,  and  that  M.  and 
C.  oiight  to  have  sued  with  the  plaintiffs. 
Pedbody  v.  Barron,  Tl, 

Work  and  Labour — Building  Contract — Con- 
tract not  Completed.} — Plaintiff,  a  builder,  sued 
for  work  and  labour  done,  and  materials  sup- 
plied under  a  contract  to  build  the  defendant  a 
house,  according  to  plans  and  specifications. 
At  the  time  of  action  brought,  certain  things 
specified  in  the  cohtract  had  not  been  done  by 
the  plaintiff;  but  it  appeared  that  the  defendant 
had  gone  into  possession  of  the  house  : — Held, 
that  the  plaintiff  could  recover.  Where  a  per- 
son enters  into  a  contract  in  general  terms  to  do 
certain  work,  then  if  the  work  is  of  any  value, 
and  if  it  is  adopted  by  the  person  with  whom 
he  has  contracted,  he  is  entitled  to  be  paid  the 
value  of  the  work  which  he  has  performed. 
Morrison  v.  Grovenor,  195. 

Contract  for  Sale  of  Station  with  Sheep  "Esti- 
mated at  li,000"— Short  Delivery.]— Declara,- 
tion  on  an  agreement  by  which  the  defendant 
sold  to  the  plaintiff  two  stations,  together  with 
the  whole  of  his  sheep,  estimated  at  14,000,  for 
the  price  of  £24,750  upon  the  terms  (,inter  alia) 
that  the  plaintiff  was  not  to  requii-e  muster  and 
delivery  of  the  said  sheep,  or  to  claim  compensa- 
tion if  there  were  not  the  estimated  number  on 
the  said  stations.  Averment  of  performance  of 
conditions  precedent.  Breach  that  there  were 
not  14,000  sheep  on  the  said  stations,  but  a 
much  less  number,  that  is  to  say  the  number  of 
8808 : — Held,  bad  on  demurrer.  The  words 
"  estimated  at  14,000"  do  not  show  a  sale  of 
14,000  more  or  less.  By  the  contract  the 
plaintiff  purchased  the  whole  of  the  defendant's 
sheep  on  the  stations  for  a  lump  siim,  and  he 
cannot  recover  compensation  for  any  deficiency 
in  the  number.     Seivl  v.  Broion,  289. 


Promise  to  Pay  Stamp  Duty — Payment  under 
Undue  Pressure — Consideration.] — The  plaintiff 
sold  his  station  to  the  defendant  for  £25,000 ; 
half  the  purchase  money  to  be  paid  down  and 
the  balance  on  completion  of  the  transfer.  The 
deposit  was  paid,  and  an  agreement  to  the  effect 
above  stated  was  signed  by  both  parties.  No 
mention  was  made  in  the  written  agreement  as 
to  who  was  to  pay  the  stamp  duty,  but  the  jury 
must  be  taken  to  have  found  that  the  plaintiff, 
after  the  sale,  verbally  promised  the  defendant 
to  pay  it.  When  the  parties  met  in  order  to 
complete  the  transfer,  it  was  agreed  that  the 
defendant  should  give  the  plaintiff  an  order  on 
Goldsbrough  &  Co.  for  the  balance.  But  the 
defendant  refused  to  hand  over  the  order  unless 
the  plaintiff  gave  him  a  cheque  for  the  stamp 
duty,  amounting  to  £55.  This  the  plaintiff  did, 
under  protest,  and  brought  the  present  action 
for  money  had  and  received,  to  recover  the 
money  which  he  alleged  he  had  paid  under 
duress  and  without  consideration.  It  was 
admitted,  that  in  the  absence  of  special  agree- 
ment, the  defendant,  as  purchaser,  was  under 
the  obligation  of  paying  the  stamp  duty.  Ver- 
dict for  the  defendant : — Held,  that  the  promise 
made  by  the  plaintiff  was  without  considera- 
tion ;  and  that  the  stamp  duty  was  paid  by  him 
under  such  circumstances  of  undue  pressure 
as  entitled  him  to  recover  it  back  from  the  de- 
fendant. Verdict  set  aside  and  ordered  to  be 
entered  for  the  plaintiff  with  £55  damages. 
Wright  V.  Kelly,  297. 


CORPORATION  (SYDNEY.) 
Statute.]— -iS  Vict.  No.  1.  {Street  Loan.) 


COSTS  (REVIEW  OP  TAXATION)., 

Second  Bill  of  Larger  Amount.]— An  attorney 
who  has  sent  in  a  bill  of  costs  asking  for  pay- 
ment is  not  precluded,  on  such  payment  being 
refused,  from  afterwards  sending  in  a  signed 
bill  for  the  same  services  for  a  much  large 
amount.     Re  Macnamara's  Costs  (No.  1),  342. 

Attendances  at    a  Distance.]— An    attorney, 
employed  by  his  client  in  a  variety  of  matters. 
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attended  at  an  arbitration  held  at  Deniliquin, 
■where  he  resided.  The  arbitration  having  been 
adjourned  to  Melbourne,  he  proceeded  there, 
and  attended  the  further  sittings  of  the  arbitra- 
tors. The  Pfothonotary  having  disallowed  the 
costs  of  attendances  at  Melbourne,  on  the 
ground  that  the  arbitrators  having  absolute 
power  to  determine  the  matter  of  costs,  the 
attorney  ought  to  have  informed  his  client  that 
in  all  probability  he  might  not  be  allowed  these 
costs,  and  so  have  put  him,  in  a  position  to 
decide  whether  or  not  he  would  incur  that  ex- 
pense : — Held,  on  review  of  taxation,  that  the 
Prothonotary  was  wrong.  His  duty  was  to  de- 
termine whether  the  services  had  been  rendered 
by  the  attorney  at  his  client's  request,  and  as  to 
what  amount  should  be  allowed  for  such  ser- 
vices,   lb. 

Written  Authority.] — Other  items  were  for 
journeys  to  Sydney,  and  attendances  at  taxa- 
tion there.  The  evidence  was  conflicting  as  to 
whether  these  journeys  had  been  authbrised  by 
the  client.  As  to  one  item,  the  evidence  of  the 
attorney  that  such  authority  was  given  was  cor- 
roborated by  a  clerk  ;  as  to  the  other  item, 
there  was  simply  the  opposite  testimony  of  the 
attorney  and  his  client.  There  was  evidence 
that  the  client  knew  that  his  attorney  was  in 
Sydney,  and  was  attending  the  taxation ;  but 
he  said  that  he  agreed  to  allow  him  only  the  same 
costs  as  if  a  Sydney  agent  had  been  employed. 
The  Prothonotary  disallowed  the  attorney's 
claim,  only  allowing  him  the  costs  which  a 
Sydney  agent  would  have  charged,  on  the 
ground  that  in  the  conflict  of  testimony  it  lay 
on  the  attorney  to  show  a  written  authority  :— 
Held,  that  the  Prothonotary  was  wrong  in  so 
holding,  and  that  he  should  determine,  from 
the  surrounding  circumstances,  on  which  side 
was  the  balance  of  testimony.     lb. 

Instruction  for  Brief  in  Equity  SuU.I—The 
attorney  charged  a  sum  of  £52  10s.  for  instruc- 
tions for  brief  in  an  Equity  suit.  The  Prothono- 
tary disallowed  all  but  £3  3s.,  on  the  report  of 
the  Master  that,  by  the  practice  of  taxation  in 
Equity,  no  more  than  that  sum  was  allowed  :— 
Held,  that  the  costs  of  instructions  for  brief  in 
an  Equity  suit  could  not  be  rigidly  limited  to 
the  amount  of  £3  3s.     lb. 


No  Particulars  in  Bill.] — In  the  bill  of  costs 
was  an  item  for  money  paid  to  a  Sydney  agent ; 
but  no  particulars  were  given.  It  was,  how- 
ever, stated  on  taxation  how  the  item  was  made 
up.  There  was  a  conflict  of  evidence  as  to 
whether  this  payment  was  authorised.  The 
Prothonotary  allowed  the  amount : — Held,  that 
the  Court  would  not  go  behind  the  determina- 
tion of  the  Prothonotary.     lb. 

Appeal  to  Privy  Goimcil  for  Costs.] — See 
Peivy  Council  Appeal. 


COUNTER  CLAIM. 
See  Practice  and  Pleading. 


CREDITORS. 

Of  Lunatic] — See  Lunacy. 

I 
Sale  by.]— See  Principal  and  Stjeett. 


CRIMINAL  LAW. 

I.  Offences. 

II.  Pbactice  Pleading  and  Evidence. 

'  Statute.]— i7  Vict.  No.  18.  {Criminal  Law 
Amendment  Act  Amendment — Punishment.) 

I.  Offences. 

Illegally  Using — Piisoner  seen  Driving  a  Horse 
viith  Hobbles  on  its  Nech.] — Prisoner  was  seen 
driving  a  horse  with  four  or  five  pairs  of  hobbles 
on  its  neck.  There  was  no  evidence  that  the 
hobble?  were  the  prisoner's,  or  that  he  exercised 
dominion  over  them  ;  but  he  took  them  off : — 
Held,  that  there  was  sufficient  evidence  of  user. 
What  is  sufficient  circumstantial  evidence  of 
user  considered.    B.  v.  M'Kenzie,  219. 

Larceny  —  Feloniously  Eeceiving  —  Proof  of 
Property  in  Ooods  Stolen  —  Criminal  Law 
Amendment  Act,  s.  4:23— " Substantial  Wrong" 
or  Miscarriage  of  Justice.]— The  prisoner  was 
charged  with  receiving  goods,  the  property  of 
T.,  knoVf^ing  them  to  have  been  stolen.  It  was 
proved  that  the  goods,  consisting  of  a  quantity 
of  boots  and  shoes,  were  stolen  from  a  wharf, 
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and  that  the  prisoner  feloniously  received  them. 
In  proof  of  the  ownership  of  the  goods,  the 
Crowe  called  the  agent  of  T.,  who  said  that  T. 
were  large  manufacturers  in  England  of  boots 
and  shoes,  and  that  he  was  their  Sydney  agent ; 
that  the  marks  on  the  trunks  found  in  the 
prisoner's  possession  corresponded  with  the 
marks  put  upon  T.'s  goods,  and  that  the  goods 
were  T.'s  make : — Held,  that  the  evidence  was 
insufficient  to  prove  that  the  goods  stolen  were 
the  property  of  T.  Sec.  423  of  the  Criminal 
Law  Amendment  Act  provides  that: — "Upon 
any  case  being  reserved,  no  conviction  or  judg- 
ment thereon  shall  be  reversed,  arrested,  or 
avoided  in  any  case  so  stated,  unless  for  some 
substantial  wrong,  or  other  miscarriage  of 
justice": — Held  (Windeyer  J.  dissenting),  that 
the  proof  of  the  property  in  stolen  goods  being 
material,  in  order  to  constitute  the  offence  with 
which  the  prisoner  was  charged,  the  Court 
could  not  say  that  the  failure  to  prove  the  pro- 
perty as  laid  was  not  a,  substantial  wrong  to 
the  prisoner.  The  conviction  was  quashed. 
B.  V.  Isaacs,  369. 

Wilfully  Disturbing  a  Meligious  Congregation.] 
— It  is  an  offence  at  common  law,  punishable 
by  fine  or  imprisonment,  or  by  both,  wilfully  to 
disturb  a  congregation  assembled  for  the  pur- 
pose of  religious  worship.  The  defendants  were 
convicted  on  an  information  which  charged 
them  with  wilfully  and  contemptuously  dis- 
turbing a  certain  congregation,  to  wit,  a  con- 
gregation of  members, of  the  Salvation  Army, 
then  and  there  lawfully  assembled  for  the  pur- 
pose of  public  worship.  The  disturbance  was 
created  by  the  defendants,  assembled  in  the 
vicinity  of  a  building  where  the  members  of  the 
Salvation  Army  were  conducting  a.  religious 
service: — Held,  that  the  conviction  was  right. 
JR.  V.  Darling,  405. 

False  Pretences—^  Vict.  Isfo.  17,  s.  141.]— 
The  prisoner  T.  was  convicted  on  an  informa- 
tion charging  him  with  having  obtained  £10 
from  M.  partly  by  a  false  pretence  and  partly 
by  a  false  promise,  as  follows:— "That  he  did 
wilfully  and  falsely  pretend  that  he,  the  said 
T.,  then  owed  G.  the  sum  of  £10,  and  did  then 
wilfully  and  falsely  promise  to  the  said  M.  that 
if  he,  the  said  M.,  would  give  to  him,  the  said 
T.,  the  sum  of  £10  to  pay  the  said  6.,  he,  the 


sa;id  T.,  would  pay  the  same  to  the  said  G.,  and 
immediately  having  done  so  would  repay  the 
said  sum  of  £10  to  the  said  M."  At  the  time  of 
making  the  false  representation  charged,  the 
prisoner  did  not  owe  G.  any  money  at  all: — 
Held  (Martin  C.J.  dissenting),  that  the  convic- 
tion was  good.  A  false  statement  of  an  existing 
fact,  coupled  with  a  false  promise  as  to  future 
conduct,  was  alleged  and  proved  by  which  the 
prosecutor  M.  was  induced  to  part  with  his 
money;  and  by  sec.  141  of  the  Criminal  Law 
Amendment  Act,  it  is  immaterial  whether  the 
money  was  obtained  by  the  false  pretence  alone, 
or  partly  by  the  false  pretence  and  partly  by  the 
promise.  Conviction  upheld.  S.  v,  Thor- 
land,  412. 

II.  Practice,  Pleading,  and  Evidence. 

46  Vict.  No.  17,  a.  4H0— Right  of  Prisoner  to 
nialce  Statement.] — It  is  not  necessary  for  the 
presiding  judge  to  tell  the  prisoner  that  he  may 
make  a  statement,  nor  is  it  necessary  for  the 
prisoner  to  claim  his  right  to  do  so.  The  pri- 
soner has  a  right  to  make  Ijis  statement  to  the 
jury,  and  where  the  judge  refused  to  allow  him 
to  do  so  the  conviction  was  quashed.  E.  v. 
Irvine.,  216. 

Information  Charging  Capital  Offence  on  a 
Girl  under  Ten — Finding  that  Oirl  was  over  Ten 
and  under  Fourteen,  and  that  the  Prisoner  was 
Ouilty  of  an  Assault  with  Intent — 46  Vict.  No. 
17,  ss.  41,  42,  369,  &  374.]— Prisoner  was  tried 
on  an  information  under  sec.  41,  charging  him 
with  having  had  carnal  knowledge  of  a,  girl 
under  the  age  of  ten  years.  The  jury  found 
that  he  was  guilty  of  an  assault  with  an  intent 
to  have  carnal  knowledge  of  the  girl,  and  that 
the  girl  was  over  ten  years  of  age,  and  under 
the  age  of  fourteen.  By  see.  374  :— Where,  on 
the  trial  of  any  person  for  any  felony  .  .  . 
the  jury  are  not  satisfied  that  he  is  guilty 
thereof,  but  are  satisfied  that  he  is  guilty  of  an 
assault  with  intent  to  commit  the  same,  the 
jury  may  acquit  him  of  the  offence  charged,  and 
find  him  guilty  of  such  assault,  and  he  shall  be 
liable  to  punishment  accordingly.''  By  sec. 
369  :— "  Where,  upon  the  trial  of  a  person  for 
carnally  knowing  a  girl  under  the  age  of  ten 
years,  the  jury  are  satisfied  that  she  was  over 
or  above  that  age,  but  under  fourteen  years, 
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and  that  the  accused  had  carnal  knowledge  of 
such  girl,  the  jury  may  specially  find  these 
facts,  and  he  shall  be  liable  to  punishment 
accordingly":— Held  (Innes  J.  dissenting),  that 
the  prisoner  was  not  on  his  "  trial"  within  the 
meaning  of  sec.  374,  for  the  offence  of  carnally 
knowing  a  girl  between  the  ages  of  ten  and 
fovirteen,  and  that,  therefore,  he  could  not  be 
convicted  under  that  section  of  an  assault  with 
intent  to  carnally  know  such  girl.  The  convic- 
tion was  quashed.     R.  v.  Buzzart,  419. 

Evidence — Deposition  of  Prisoner  at  Inquest — 
46  Vict.  No.  17,  s.  361.]— The  prisoner  was 
arrested  the  day  before  the  inquest  on  a  charge 
of  murder.  He  was  present  at  the  inquest,  and 
after  being  duly  cautioned  he  gave  his  evidence 
voluntarily  and  without  objection.  His  deposi- 
tion simply  amounted  to  a  statement  that  he  had 
never  seen  the  deceased  before  he  saw  him 
dead.  At  the  trial  of  the  prisoner  for  the 
murder,  his  deposition  was  put  in  evidence 
against  him.  The  prisoner  having  been  found 
guilty  of  manslaughter  : — Held,  on  special  case 
reserved,  that  the  deposition  was  rightly  re- 
ceived in  evidence.  The  law  as  laid  down  in 
R.  V.  Meehan  (8  S.C.B.  289)  and  other  cases,  is 
not  altered  by  sec.  361  of  the  Criminal  Law 
Amendment  Act.  Further,  the  statement 
made  by  the  prisoner  after  the  arrest  was  not 
made  "after  a  charge  had  been  preferred 
against  him"  within  the  meaning  of  that  sec- 
tion.    Conviction  upheld,     if.  v.  M'Coy,  429. 

Having  Stolen  Cattle  in  his  Possession — Aid- 
ing and  Abetting.}— See  Police  Acts. 


CROWN  LANDS. 
I.  Ceown  Gbant. 
II.  Conditional  Purchase. 

Statutes.]— iS  Vict.  No.  8  (Additional   Con- 
ditional Purchase  Declaratory 
Act.) 
48  Vict.  No.  18  (Crown  Lands  Act 
0/1884.) 

I.  Ceown  Geant. 
Parcels— Misdescription  of  Boundary.}— The 
applicant  having  sought  to  bring  certain  land 


comprised  in  a  Crown  grant,  made  to  Munro  in 
1840,  under  the  provisions  of  the  Real  Property 
Act,  the  caveator  entered  a  caveat  claiming  part 
of  the  said  land  under  a  previous  Crown  grant 
made  to  M'Nally  in  1821.  The  description  of 
the  land  granted  to  M'Nally  was: — "Thirty 
acres,  .  .  bounded  on  the  north  by  farms 
bearing  E.  35°  N;  on  the  N.E.  by  a  line  bear- 
ing S.  30°  E.,  15  chains  ;  on  the  S.E.  by  a  line 
bearing  S.  35°  W.  to  the  public  road ;  and  on 
the  S.W.  by  that  road."  The  area  included 
within  that  description  was  about  forty-five 
acres  : — Held,  that  the  Court  could  not  read  the 
description  of  the  southrcastern  boundary  as  a 
line  W.  35°  S.,  so  as  to  make  it  parallel  to  the 
north-western  boundary.  Fisher  v.  Oaffney, 
276. 

Proviso  in  Crown  Grant  that  on  Alienation 
within  Five  Years  the  Grant  shall  be  Void.} — The 
grant  to  M'Nally  contained  a  proviso  that  the 
"said  M'Nally  .  .  shall  ia  no  wise  .  . 
still,  alienate,  or  transfer  any  part  or  parcel  of 
the  land  hereby  granted  within  the  said  term  of 
five  years  .  .  otherwise  the  whole  of  the 
said  land  shall  revert  to  the  Crown,  and  the 
grant  hereby  made  thereof  shall  be  held  and 
deemed  null  and  void,"  M'Nally  alienated 
within  the  five  years :— Held,  that  by  the 
proviso  the  grant  was  voidable  only  at  the 
option  of  the  Crown,  and  that  such  avoidance 
must  be  evidenced  by  entry  or  by  inquest  of 
ofiice.     lb. 


11.  Conditional  Puechase. 

Conditional  Purchase  of  Part  of  Measured 
Portion  Containing  Improvements — 39  Vict.  No. 
13,  s.  16.]— Plaintiff  applied  to  conditionally 
purchase  68  acres,  part  of  a  measured  portion 
of  208  acres.  The  Commissioner  for  Crown 
Lands  suggested  that  if  the  plaintiff  applied  for 
the  remaining  part  of  the  measured  portion  as 
an  additional  selection  to  the  one  already  made 
by  him,  no  survey  by  way  of  subdivision  would 
be  required.  This  the  plaintiff  did.  This  part 
contained  improvements  to  the  value  of  £74  : 
—Held,  that  the  plaintiff's  additional  selection 
was  bad.  He  could  not  select  the  whole 
measured  portion,  because  it  contained  improve- 
ments to  the  value  of  £40  ;  and  supposing  that 
the  facts  proved   amounted  to   an    authority 
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by  the  Minister  to  make  a  subdivision,  see. 
16  of  39  Vict.  No.  13  does  not  give  the  Minister 
power  to  subdivide  a  measured  portion  so  as  to 
allow  of  the  conditional  purchase  of  land  con- 
taining improvements  to  thevalue  of  £40.  Semble, 
that  the  Minister  must  subdivide  before  an  ap- 
plication can  be  made  to  select  a  part  of  the 
measured  portion  containing  improvements. 
Hough  V.  WhiUy,269. 

.Conditional  Purchase — Declaration  of  For- 
feiture.]— The  Forfeited  Conditional  Purchases 
Declaratory  Act  (43  Vict.  No.  33)  was  not 
intended  to  extend  to  the  confirmation  of  an 
invalid  conditional  purchase,  where,  at  the  time 
of  its  passing,  the  land  in  question  had  been 
duly  declared  forfeited,  and  had  been  sold  to  a 
purchaser  who  had  paid  the  purchase-money  in 
full.  Where  a  conditional  purchase  has  termi- 
miuated  through  non-compliance  with  the  statu- 
tory requirements,  no  action  of  the  Minister  or 
any  other  official  can  intercept  the  operation  of 
the  law  in  making  the  land  revert  to  the  Crown. 
Eiclietson  v.  Barbour,  (Eq.)  18. 

Validity  of  Title  of  Transferee  from  Holder 
of  Certificate  as  Against  Prior  Conditional  Pur- 
chase.]— /See  Real  Propeety  Acts. 


CUSTOM. 
Bee  Principal  and  Agent. 


CUSTOMS. 

/Jtofate.]— 47Vict.No.  10  (Regulations  Amend- 
ment), 
47  Vict.  No.  12  (Tobacco). 

42  Vict.  No.  19,  s.  48— Landing  of  Goods 
under  Permit— Duty  of  Master  to  Store  Goods— 
Pleading— Cross  Demurrers.]— The  action  was 
brought  by  consignees  against  the  master  of  the 
vessel.  In  the  fourth  count  it  was  stated  that 
the  plaintiffs  passed  entries  for  the  goods  before 
the  expiration  of  twenty-fours  from  the  report 
of  the  ship,  and  that  the  defendant  landed  the 
goods  under  a  permit,  and  within  the  twenty- 
four  hours,  and  before  the  passing  of  the  entries 
by  the  plamtifis;  and  that  the  defendant,  con- 
trary to  his  duly  in  that  behalf,  did  not  place 


the  goods,  when  landed,  under  the  charge  of  a 
wharfinger  or  warehouseman  approved  by  the 
Collector  of  Customs,  but  left  the  goods  unpro- 
tected, whereby  the  said  goods  became  damaged. 
The  fifth  count  did  not  state  that  the  goods  were 
landed  by  virtue  of  a  permit,  but  alleged  that 
they  were  landed  before  the  expiration  of  the 
twenty-four  hours,   and  before    the    plaintiffii 
passed  entries,  and  then  stated  that  "it  then 
became  the  duty  of  the  defendant,  as  nuister  of 
the  said  ship,  to  take  due  and  proper  care  of  the 
goods  when  so  landed  and  discharged  as  afore- 
said."    Averment  of  breach  of  such  duty,  and 
consequent  damage.     The  sixth  plea  stated  that 
the  goods  were  shipped  under  a  bUl  of  lading  by 
which  they  were  to  be  landed  in  like  good  order 
and  condition,  &c. ,  certain  perils  and  casualties 
excepted,  amongst  others,  "  loss  or  damage  re- 
sulting from     .     .     .     insufficiency  in  packing, 
or  in  strength  of  packages,  sweating,  evapora- 
tion,  or  decay,  effects  of  climate  or  heat  of 
holds,  neglect,  default,  or  error  in  judgment  of 
the  master,  mariners,  engineers,  or  others  in 
the  service  of  the  owners. "    Averment,  that  the 
alleged  damage  was  loss  and  damage  from  the 
said  causes  and  perils.    The  seventh  plea  stated 
that  the  goods  were  carried  under  a  bill  of  lad- 
ing made  by  the  defendant,  whereby  it  was 
agreed  that  the  goods  should  be  delivered  at 
Sydney,  &c.,  and  that  the  said  delivery  at,  &c., 
should  be  from  the  said  ship's  deck,  at  her 
anchorage,  where  the  defendant's  responsibility 
should  cease.      Averment,  that  the  said  alleged 
damage  was  caused  and  took  place  after  the 
goods  were  delivered  from  the  said  ship's  deck 
at  her  anchorage  at  Sydney  aforesaid,  and  not 
otherwise: — Held,  that  the  fourth  count  was 
good.    By  sec.  48,  a  duty  imposed  on  the  master 
landing  goods  under  a  permit  before  the  expira- 
tion of  twenty-four  hours  from  the  report  of  the 
vessel,  and  before  entries  were  passed  by  the 
consignees,  to  place  the  goods  so  landed  in  the 
hands  of  a  wharfinger  or  warehouseman  ap- 
proved by  the  collector.     But,  held,  that  the 
fifth  count  was  bad.     No  obligation  is  imposed 
by  common  law,  or  by  statute,  on  the  master 
of  a  ship  to  take  care  of  goods  landed  before  re- 
port or  entry.     His  duty  towards  the  consignee 
depends  on  the  terms  of  the  contract  between 
them.    Held,  also,  that  the  sixth  plea  was  good. 
If  defendant  made  out  that  the  damage  caused 
came  within  the  exceptions  mentioned  in  the 
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plea,  he  is  entitled  to  a  verdict.  Held,  also, 
that  the  seventh  plea  was  good.  The  question 
whether  the  delivery  was  such  as  was  contem- 
.plated  by  the  contract  contained  in  the  bill  of 
lading  was  for  the  determination  of  the  jury. 
The  plea  contains  a  sufficient  statement  that  the 
goods  were  delivered  at  Sydney.  Judgment  for 
the  defendant.     Heyde  y.  Swan  (No.  1),  146. 


DEFAMATION. 
See  New  Trial— Peivy  Council  Appeal. 


DISTRICT  COURT. 

I.  Jurisdiction.  • 

II.  Practice  on  Appeal  and  Prohibition. 

^    Statoie.]— 48  Vict.  No.  7  {Amendment  Act  of 
1884.) 

I.  Jurisdiction. 
Jurisdiction  of  District  Court  over  Cause  of 
Action  Arising  Abroad.]— The  plaintiff  sued  the 
defendant  in  the  Sletropolitan  District  Court 
for  money  payable  for  goods  sold  and  delivered 
by  him  to  the  defendant  in  New  Zealand.  At 
the  time  of  serving  of  the  simimons  the  defen- 
dant was  resident  within  the  jurisdiction  of  the 
District  Court: — Held,  on  motion  for  a  prohibi- 
tion, that  both  at  Common  Law  and  by  virtue 
of  sec.  5  of  the  District  Court  Act  (22  Vict.  No. 
18),  the  District  Court  had  jurisdiction  to  try 
the  action.     Thompson  v.  Hood,  202. 

II.  Practice  on  Appeal  and  Prohibition. 

Judge's  Notes  —  Contradiction  of  Facts 
stated  therein.]  —  On  the  hearing  of  an  ap- 
peal, the  Court  will  look  only  at  the  judge's 
notes,  where  a  copy  of  such  notes  is  produced, 
verified  by  affidavit  uncontradicted  by  the  other 
side.     BurreU  v.  Hanlon,  238. 

Order  Nisi  for  Prohibition  to  District  Court 
Served  on  Registrar — Not  Served  on  Plaintiff— 
ConfvrTning  Order  of  Court  not  taken  out — 
Waiver.] — An  Order  nisi  for  a  prohibition  to 
the  plaintiff  and  to  a  District  Court  Judge  need 
not  be  served  on  the  judge ;  it  is  sufficient  if  it 


be  served  on  the  registrar  of  the  court.  It  is 
not  necessary  to  serve  the  plaintiff  with  a  copy 
of  the  order  nisi  granted  in  chambers  before 
moving  to  make  it  a  rule  of  court.  Where,  on 
motion  to  make  the  rule  absolute,  it  appeared 
that  the  order  making  the  order  nisi  a  rule  of 
court  was  not  taken  out,  but  the  plaintiff  had, 
after  the  order  of  the  court,  filed  an  affidavit  in 
the  cause,  it  was  held  that  the  plaintiff  could 
not  take  advantage  of  the  omission.  Thompson 
V.  Hood,  202. 


DIVORCE. 

See  Husband  and  Wipe. 


ECCLESIASTICAL  LAW. 

Agent  of  Curator — Commission  —  11  Vict. 
No.  24,  ss.  10,  15.]  — H.  was  appointed 
by  the  Curator  of  Intestate  Estates  his 
agent  in  Bathurst,  for  the  purpose  of 
managing  the  estate  of  B.  The  Curator 
having  determined  to  sell  the  Bathurst  business, 
H.  put  himself  in  communication  with  several 
persons,  with  the  view  of  finding  a  purchaser  for 
it.  The  Curator,  however,  disposed  of  the  busi- 
ness by  public  tender  in  Sydney,  to  J. ,  who  had 
managed  the  Bathurst  business  during  the  life- 
time of  B.,  and  after  his  death  under  the  direc- 
tion and  superintendence  of  H. : — Held,  that  H . 
was  not  entitled  to  any  commission.  The 
Statute  (11  Vict.  No.  24)  does  not  authorise  the 
Curator  to  make  any  payment  to  an  agent 
employed  by  him  except  a  payment  of  three  per 
cent,  commission,  and  then  only  where  a  sale  is 
concluded  by  such  agent  either  directly  or  by 
some  act  done  by  him,  or  some  person  acting  for 
him.     Re  Butterworth's  Estate,  305. 

Foreign  Probate  and  Administration. 

Curator's  Acts  11  Vict.  No.  24,  s.  12 ;  15  Vict. 
No.  8,  s.  4.]— The  Court  will  not  recognise  any 
pi'obate  or  letters  of  administration  except  those 
issued  by  themselves.  A.  died  in  New  South 
Wales,  intestate,  leaving  a  large  amount  of 
property  there,  which  was  collected  by  the 
Curator  of  Intestate  Estates,  who  paid  his  debts  ' 
out  of  it.  The  next-of-kin  of  A.  living  at  the 
time  of  his  decease  were— B.,  a  sister;  C,  a 
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brother;  and  the  plaintiff,  a  sister.  B.  died  in 
England,  and  the  plaintiff  obtained  probate  of 
her  will  there  as  sole  executrix.  C.  died 
shortly  after  in  Scotland,  intestate,  and  the 
plaintiff  obtained  confirmation,  which  is  equiva- 
lent in  Scotland  to  letters  of  administration. 
She  then  instituted  ,  an  administration  suit 
against  the  curator,  praying  that  all  A.'s  estate 
in  his  hands  should  be  paid  over  to  her :— Held 
(reversing  the  decision  of  Manning  P. J.),  that 
the  shares  to  which  the  plaintiff  claimed  to  be 
entitled  as  the  personal  representative  of  B.  and 
C.  could  not  be  paid  over  to  her  until  she  had 
taken  out  in  this  colony  letters  of  administra- 
tion, with  exemplification  of  the  will  annexed, 
to  the  estate  of  B.,  and  letters  of  administration 
to  the  estate  of  C.  Held,  also,  that  the  power 
given  by  the  Court  to  order  the  payment  of 
sums  under  £50  to  persons  claiming  to  be 
entitled  thereto,  without  legal  proof  of  their 
right  of  title  by  11  Vict.  No.  14,  sec.  12,  has  not 
been  extended  to  sums  over  £50  by  15  Vict.  No. 
8,  sec.  4.  Fernandez'  Executor's  Case  (L.Ii.  5 
Ch.  App.  314);  and  Re  Vallanoe  (L.R.  24  Ch.  D. 
177)  followed.     Arnot  v.  Chapman  (Eq.),  66. 

Attestation  of  Will — AchnowUdgment  oj  Pre- 
vious Signature  by  Witness.} — The  signature  of 
both  witnesses  to  a  will  must  be  written  down 
together  after  the  testator's  acknowledgment 
of  his  signature  to  his  will  in  their  joint  pre- 
sence. Semble,  there  is  now  no  reason  for  re- 
taining the  exclusive  application  of  probate  to 
personal  estate,  but  as  the  law  now  stands  this 
must  continue  to  be  so.  Hannan  v.  Whitworth 
(P.  &D.)11. 

Administration  —  Administratrix  Solely  En- 
titled by  Death  of  other  Next-of-kin — Bond.  ] — 
A.  died  in  New  South  Wales  intestate,  leaving 
property  which  came  into  the  hands  of  the 
Curator  of  Intestate  Estates.  The  next-of-kin 
of  A.,  living  at  the  time  of  his  decease,  were  B. 
(a  sister),  C.  (a  brother),  and  the  applicant  (a 
sister).  Before  this  application  B.  and  C.  died, 
and  the  Full  Court  having  refused  to  allow  the 
payment  by  the  Curator  to  the  applicant  of  the 
shares  of  B.  and  C,  without  the  applicants  tak- 
ing out  administration  to  their  estates  here, 
while  finding  that  she  was  solely  entitled  to  all 
the  property  of  A. ,  the  Primary  Judge  granted 
administration  of  the  estate  of  A.  to  the  appli- 


cant, with  security  to  a,  nominal  amount  only. 
Re  Arnot  (V.kT).)  19. 


. ESTOPPEL. 

Trespass  —  Representation  of  Ownership  of 
Sheep — Estoppel  by  Conduct.'] — In  an  action  in  a 
District  Courtfortrespass  committed  on  plaintiff's 
land  by  defendant's  sheep,  plaintiff's  evidence,  as 
stated  in  the  judge's  notes,  was,  that  he  found  three 
hundred  sheep  on  his  land.  He  saw  the  defen- 
dant, and  asked  him  if  he  had  any  sheep  on  his 

land.     Defendant  said  that  his  son  would  be 

• 

home  and  could  see,  and  that  if  the  sheep  were 

his,  his  son  would  know  them.  Plaintiff  said 
he  had  the  sheep,  and  would  take  them  to  the 
pound.  Defendant's  son  came  and  took  away 
the  sheep  as  his  father's.  Plaintiff's  attorney 
filed  an  affidavit  that  the  evidence  was,  that 
plaintiff  said  to  defendant,  "Are  these  your 
sheep  ?  because  if  not  I  am  going  to  impound 
them."  Defendant  answered,  "My  son  will 
know  when  he  comes  home.  I  will  send  him 
down.  Will  you  wait  an  hour?"  Plaintiff 
waited  an  hour,  and  defendant's  son  came  and 
claimed  the  sheep,  and  took  them  away.  The 
defendant  at  the  trial  swore  that,  at  the  time  of 
the  trespass,  he  had  no  sheep  at  all.  His 
Honour  the  District  Court  Judge  gave  a  verdict 
for  the  plaintiff,  holding  that  the  defendant 
was,  by  his  conduct,  estopped  from  denying 
that  the  sheep  were  his  : — Held,  that  the  ruling 
was  erroneous.  Neither  the  evidence,  as  ap- 
pearing on  the  judge's  notes,  nor  the  version 
given  by  the  plaintiff's  attorney  showed  that 
the  defendant  claimed  the  sheep  as  his,  or  that 
he  authorised  his  son  to  make  such  claim.  The 
plaintiff  did  not  give  up  his  right  to  impound  on 
the  strength  of  any  representation  made  by 
the  defendant.  Verdict  set  aside,  and  non- 
suit entered,  with  costs.  Burrell  v.  Hanlmi, 
238. 


EVIDENCE.  ' 

Execution  of  Deed  by  Attorney — Proof  of 
Existejice  of  Power-of-Attm-ney — Evidence  of 
Loss.] — In  an  action  of  ejectment,  the  plaintiff, 
in  order  to  prove  his  documentary  title,  put  in 
evidence  two  deeds.  The  first  was  a  transfer 
of  a  mortgage,  dated  1846,  from  T.,  M.,  and  D. 
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(members  of  a  firm),  to  T.  and  D.  on  M.  leaving 
the  firm.  This  deed  purported  to  be  executed 
by  "M.  by  D.  his  attorney,"  and  the  attesta- 
tion clause,  signed  by  B.,  witnessed  that  the 
deed  was  executed  by  virtue  of  a  "power-of- 
attorney,  dated  1845  (a  true  copy  of  which  is 
hereunto  annexed),  in  the  presence  of  B."  An- 
nexed to  the  deed  was  what  purported  to  be 
a  true  copy  of  the  power-of-attorney,  attested 
by  B.  as  correct.  The  second  deed  was  dated 
1847,  and  was  a  conveyance  by  D.  and  M.  by 
his  attorney  D.,  and  contained  a  similar  attesta- 
tion clause  to  that  affixed  to  the  deed  of  1846. 
Evidence  was  given  by  K.  (who  had  been  in  the 
office  of  the  firm  for  twenty-six  or  twenty-seven 
years,  and  is  now  a  member  of  the  firm  which 
represents  the  original  firm  of  T.,  M.,  and  D.) 
that  he  had  made  diligent  search  amongst  the 
papers  of  the  firm  since  1845,  and  had  failed  to 
discover  the  original  power-of-attorney  : — Held 
by  Martin  C.J.  (Innes  J.  dissenting),  that 
where  a  deed  thirty  years  old,  purporting  to  be 
executed  by  attorney,  is  produced  from  the 
proper  custody,  it -proves  itseli  pHmd  facie,  and 
may  be  put  in  evidence  without  proof  of  the 
existence  of  the  power-of-attorney.  But  held, 
by  Martin  C.J.  and  Innes  J.,'  that  there  was 
evidence  of  the  existence  of  the  power-of- 
attorney,  and  that  proof  had  been  given  of 
search  having  been  made  sufficient  to  admit 
secondary  evidence  of  its  contents.  Olissold  v. 
M'Mahon,  61. 

Statement  of  Prisoner.] — See  Criminal  Law, 
col.  876. 

Of  Illegally  Using.] — See  Criminal  Law,  col. 
874. 

Of  Property  in  Ooods  Stolen.] — See  Criminal 
Law,  col.  875. 

Admissibility  at  Trial  of  Deposition  of 
Prisoner  taken  at  Inquest.] — See  Criminal 
Law,  col.  877. 

Of  Ownership  of  Sheep.]— See  Estoppel. 

In  Suit  to  Set  aside  Family  Deed.]— See  Family 
Deed. 

Of  Handwriting  of  Attesting  Witness  to  Deed- 
Proof  of  Power -of -Attorney.]— See  Executor 
and  Administrator. 


Of  Partnership.] — See  Partnership. 

Evidence  Read  from  Judge's  Notes.]— See  New 
Trial;  Practice. 

Telegrams.]— See  Practice. 

In  Transaript.] — See  Privy  Council. 


EXECUTORS  AND  ADMINISTIIATORS. 

Power  of  Executors  to  Sell  or  Mortgage  Real 
Estate  for  the  Payment  of  Debts  of  2'cstator.] — 
T.  K.,  by  his  will,  devised  his  real  and  personal 
estate  to  his  wife,  C.  K.,  to  divide  his  land  and 
stock  "equally  amongst  my  children  as  she 
may  think  fit ;  as  indicated  by  the  following 
words,  i.e.,  she  is  to  act  for  my  children  as  she 
may  think  fit.  My  wife  is  to  have  her  living 
out  of  any  part  of  my  property  as  she  may  think 
fit."  C.  K.,  by  her  will,  bequeathed  her  per- 
sonal estate  to  a  trustee,  P.  J.  K.,  upon  trust 
to  sell  the  same  and  apply  the  proceeds  in  pay- 
ment of  her  debts ;  and,  in  case  her  personal 
estate  should  be  insufficient  for  that  purpose, 
she  charged  the  payment  thereof  on  the  heredi- 
taments thereinafter  devised.  She  then,  after 
reciting  the  directions  in  her  husband's  will, 
proceeded  to  divide  the  real  estate  devised  by 
him  amongst  his  thirteen  children.  P.  J.  IC.» 
the  trustee  of  this  will,  with  the  concurrence  of 
three  of  the  devisees,  executed  a  mortgage  to 
mortgagees  under  whom  the  defendants  claimed, 
to  secure  the  payment  of  £1200  and  interest. 
This  mortgage  deed,  after  setting  out  the  wills 
of  J.  K.  and  C.  K.,  recited  that  the  just  debts, 
funeral  and  testamentary  expenses  of  the  said 
J.  K.  and  C.  K.,  amounted  to  th/e  sum  of  £1200, 
and  that  the  mortgagees  had  agreed  to  advance 
the  sum  for  the  purpose  of  paying  off  these 
debts  and  expenses.  The  remaining  ten  children 
were  not  parties  to  this  mortgage  deed.  The  ^ 
plaintiffs  claimed  as  administrators  of  the  estate 
and  effects  of  one  of  these  ten  children  by  virtue 
of  the  Real  Estate  of  Intestates  Distribution  Act 
of  1862:— Held  that  J.  K.,  by  his  will,  authorised 
C.  K.  to  apply  his  real  and  personal  estate  to 
her  own  use  for  life ;  but  her  power  over  his 
land  and  stock  was  limited  to  the  making  of  an 
equal  division  amongst  his  children.  And  that, 
as  J.  K.  made  no  mention  in  his  will  of  any 
debts  due  by  him,  his  executors  could  have  no 
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power  to  sell  or  mortgage  his  real  estate  for  the 
payment  of  any  such  debts.  And  as  C.  K.  could 
not  herself  have  so  sold  or  mortgaged,  neither 
could,  her  executors  or  trustees,  Parh  v.  O'Don- 
nell,  109. 
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Proof  of  Title  of  Executors  to  Real  Estate — 
Probate — Evidence  of  Handwriting  of  Attesting 
Witness  to  Deed — Proof  of  Power  of  Attorney — 
Sequestration  by  Executors — Peal  Estate  Vested 
in  Assignees.] — Where  the  executors  have  full 
power  conferred  on  them  by  the  will  to  dispose 
of  the  real  estate  of  the  testator,  it  is  sufficient 
for  the  plaintiff  lq  an  action  of  ejectment, 
.seeking  to  prove  title  in  the  executors,  to  pro- 
duce probate  of  the  will  granted  to  them.  In 
order  to  prove  the  execution  of  a  conveyance  of 
real  estate,  it  is  sulEcient  to  prove  the  hand- 
writing of  the  attesting  witness  to  the  deed, 
and  to  give  evidence  that  twenty  years  ago  he 
had  disappeared  from  the  place  where  he  was 
residing  at  the  time  of  the  attestation,  and  had 
not  since  been  heard  of.  What,  is  sufficient 
evidence  to  prove  the  existence  of  a  power-of- 
attorney,  and  that  authority  was  given  by  it  to 
execute  an  instrument  under  seal,  considered. 
The  seqxiestration  by  the  executors  and  trustees 
of  the  estate  and  effects  of  the  testator  operates 
to  vest  in  the  official  assignee  the  legal  estate  of 
the  testator  in  all  his  lands.  Lyons  v.  W.  B. 
Baker;  Same  v.  B.  Baker;  Same  v.  Curry,  282. 


FAMILY  DEED. 

Infant  Defendant — Evidence — 44  Vict.  No. 
16,  s.  40.] — In  a  friendly  suit  to  set  aside  a 
iamily  deed,  one  of  the  defendants  in  which  was 
an  infant,  a  compromise  was  agreed  on  by  the 
parties: — Held,  that  the  allegations  contained 
in  the  pleadings,  as  to  the  circumstances  con- 
nected with  the  deed,  were  not  sufficient  evi- 
dence of  these  circumstances,  as  against  the 
infant,  and  that  affidavits  relating  thereto  must 
be  filed,  as  allowed  by  sec.  40  of  the  Equity  Act 
1880.     Morisset  v.  Lawson,  (Eq.)  73. 


FISHERIES. 
StatuU.'\—i&  Vict.  No.  6  (Oysters). 


FRAUD. 

On  Trade  Mark.}— See  Tbadb  Marks. 

13  Eliz.  i;.  5.]— See  Voluntary  Alienation. 


FRAUDULENT  SETTLEMENT. 
See  Insolvent,  col.  892. 


■FALSE  PRETENCES. 
Set  Criminal  Law,  col.  875. 


GAMING  AND  WAGERING. 

Agreement  to  Share  Winnings — 14  Vict.  No.  9, 
s.  8.] — Cross  demurrers.  Declaration  stated 
that  the  plaintiff  A.,  the  defendant  B.,  and  one 
C.  were  about  to  compete  at  a  pigeon  match  for 
a  prize  of  £75,  and  it  was  agreed  between  them 
that  each  should  make  a  wager  with  third 
parties,  backing  himself  to  win  £500  in  the 
event  of  his  gaining  the  prize,  and  that  if  A.,  B., 
or  C.  should  win  the  prize,  he  should  pay  one- 
third  of  the  amount  of  the  same,  and  of  the  said 
sum  of  £500,  to  each  of  the  other  parties. 
Averment,  that  A.,  B.,  and  C.  each  made  a 
wager  as  agreed  upon,  and  that  the  defendant 
gained  the  prize,  and  recovered  the  same,  and 
also  the  sum  of  £500  in  payment  of  the  said 
wager  so  made  by  him.  Averment  of  the  per- 
formance of  all  conditions  precedent.  Breach, 
that  the  defendant  did  not  pay  to  the  plaintiff 
one-third  of  the  amount  of  the  prize  and  of  the 
£500.  Demurrer,  on  the  ground  that  the  de- 
claration disclosed  an  agreement  by  way  of 
gaming  or  wagering,  and  that  the  plaintiff 
could  not  recover  on  such  agreement,  and  that 
the  same  was  null  and  void,  and  that  the  con- 
sideration of  the  agreement  was  illegal : — Held, 
that  the  agreement  sued  upon  was  separate 
from  and  collateral  to  the  wagering  contract, 
and  that  the  plaintiff  could  recover  in  the 
action.  Judgment  for  the  plaintiff.  Johnsonw. 
Underwood,  88. 
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Gash  Bettiiig— By-law  of  Jockey  Club— Allow- 
ing Betting  on  Racecourse— ^Q  Vict.  No.  28,  ss. 
1  &  4.]— A  by-law  of  the  Jockey  Club  provided 
that  no  person  shall  carry  on  the  business  of  a 
bookmaker  within  the  St.  Leger  Reserve  until 
he  shall  be  licensed  by  the  club,  and  shall  have 
complied  with  certain  conditions  therein  set 
forth,  and  imposed  a  penalty  for  the  breach  of 
the  by-law.  Cross  informations  were  laid. 
In  the  first  case,  the  information  was  laid 
by  W.,  chairman  of  the  Jockey  Club,  and 
eharged  D.  with  having  carried  on  the  busi- 
ness of  a  bookmaker  within  the  St.  Leger 
Reserve  without  having  complied  with  the 
conditions  of  the  by-law.  The  magistrate 
who  tried  the  case  dismissed  the  charge  on  the 
ground  that  the  by-law  was  ultra  vires,  as 
repugnant  to  the  Betting  Act  (39  Vict.  No.  28, 
see.  4): — Held,  that  the  magistrate  was  wrong, 
because  the  club  had  o,  right  to  impose  con- 
ditions as  to  the  admission  of  persons  to  the 
racecourse,  and  D.  had  no  right  to  set  up  as  a, 
defence  that  the  by-law  was  ultra  vires.  White 
V.  Davis,  96. 

In  the  second  case  D.  laid  an  information 
against  W.,  the  chairman  of  the  Jockey  Club, 
for  knowingly  and  wilfully  permitting  a  certain 
place,  to  wit,  a  portion  of  land  vested  in  him  as 
chairman  of  the   club,    called    the    St.   Leger 
Reserve,  to  be  used  by  certain  persons,  to  wit,  C. 
and  others,  for  the  purpose  of  money  being  received 
as  and  for  consideration  for  securing  the  paying 
to  the  said  C.  and  others  of  certain  moneys  on 
certain  events  relating    to  horse  races.     The 
evidence  showed  that  C.  was  a  bookmaker,  and 
that,  on  the  day  named  in  the  information,  he 
made  several  cash  bets  with-  other  persons  in 
the  St.  Leger  Reserve.     It  also  appeared  that 
the  by-law  above  mentioned  was  passed  by  the 
club,  and  signed  by  W.  as  chairman;  that  C. 
was  licensed  under  the  by-law;  but  he,  as  well 
as  other  licensed  bookmakers,  was  cautioned 
not  to  carry  on  cash  or  ticket  betting.      The 
magistrate  convicted  W.,  and  fined  him  £20: — 
Held,  that  the  magistrate  was  wrong.      The 
kind  of  betting  prohibited  by  the  Betting  Act  is 
that  in  which  money,  or  some  valuable  thing,  is 
received  by  or  on  behalf  of  some  other  person. 
But    there    was  no    evidence    that   the  word 
"bookmaker"  was  restricted  to  persons  carry- 
ing on  betting  in  that  manner.     In  the  absence 
of  any  evidence  to  show  that  cash  or  ticket 


betting  was  meant  to  be  authorised  by  the  by- 
law, and  in  the  absence  of  evidence  that  W. 
personally  authorised  such  betting,  and  having- 
regard  to  the  evidence  that  licensed  bookmakers 
were  told  not  to  carry  on  cash  betting,  the  con- 
viction was  wrong.    Davis  v.  White,  96. 


GAS  (MUNICIPAL). 
Statute.]— 48  Vict.  No.  20. 


GOLD  MINING  REGULATIONS. 
See  Mining. 


GUNPOWDER,  &c. 
Statute.]— 4:8  Vict.  No.  19  {Mates  and  Charges). 


HUSBAND  AND  WIFE. 
I.  Divorce. 

II.  Wife's  Separate  Estate. 

Statute.]— 48  Vict.  No.  3  {Matrimonial  Causes: 
Amendment). 

I.  Divorce. 

TrialbyJury—BightofOo-Bespondent  to  Strike 
Jury—ZQ  Vict.  No.  9,  sec.  30.]— A  co-respon- 
dent, against  whom  damages  are  claimed,  has  a 
right  to  take  part  in  striking  the  jury  empan- 
nelled  to  try  the  issues.  Horwitz  v.  Horwitz, 
(Div.)  1. 

Settlement  on  Wife  and  Children— Matrimonial 
Causes  Act  1873,  sec.  29.]— The  petitioner  ob- 
tained a  decree  nisi  for  the  ■  dissolution  of  her 
marriage  with  the  respondent  who,  at  the  time, 
did  not  work  at  his  trade,  and  had  no  fixed  in- 
come and  no  property  except  £2000  in  cash.  A 
deposit-receipt  for  £1000  of  this  fell  into  the 
petitioner's  hands,  and  on  the  decj:ee  being 
made  absolute,  the  interest  on  that  amount  was 
ordered  to  be  secured  to  her  (dum  sola  et  casta 
vixerit)  and  to  the  two  children  issue  of  the 
marriage.  Sydney  v.  Sydney  followed.  Farrelly 
V.  Farrelly,  (Div.)  7. 
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Petitioner  Failing  to  Proceed — Bule  Nisi  to 
liave  Petition  taken  off  the  File.'} — Where  peti- 
tioner, after  leave  had  been  given  to  the  respon- 
dent to  appear  and  file  an  answer,  served  a 
notice  of  disoontinxianoe,  the  Court  granted  a 
Rule  nisi  calling  upon  the  petitioner  to  show 
cause  whythe  petition  should  not  be  taken  off  the 
file.  Stuart  v.  Stuart  followed.  Kirby  v.  Kirhy, 
(Div.)  18. 

Service  of  Notice  of  Motion  to  Make  Decree 
Nisi  Absolute.] — It  is  not  necessary  that  notice 
of  motion  to  make  a  decree  nisi  absolute  be 
served  on  the  Crown  Solicitor.  Wallis  v.  Wallis, 
(Div.)  19. 

II.  Wife's  Sepakate  Estate. 

Parties — Married  Women's  Property  Act,  42 
Vict.  No.  11,  sec.  11.] — Demurrer  to  the  declara- 
tion. T.  B.  and  J.  B.,  his  wife,  sued  the  defen- 
dant for  that  the  female  plaintiff  weLs  possessed 
of  separate  property  ;•  and  m  consideration  that 
the  female  plaintiff  would  accept  for  the  defen- 
dant's accommodation  a  bill  of  exchange  drawn 
by  the  defendant  on  the  female  plaintiff  .  . 
the  defendant  promised  the  female  plaintiff  to 
indemnify  and  save  her  harmless  from  any  loss 
or  damage  by  reason  thereof.  Averment:  That 
the  female  plaintiff  accepted  the  bill.  Breach  : 
That  the  defendant  did  not  save  her  harmless. 
Damage:  That  the  female  plaintiff  was  obliged 
to  meet  the  bill  out  of  her  separate  property. 
Demurrer  on  the  ground  that  the  husband 
could  not  be  joined  in  such  an  action: — Held, 
that  the  action  was  maintainable  in  the  names 
of  the  husband  and  wife.    Burton  v.  Cooh,  197. 

Transfer  to  Wife.'l—See  Insolvency. 


same  day,  an  order  was  made  sequestrating  the 
estate  of  the  insolvent,  and  the  official  assignee 
seized  and  sold  the  goods  comprised  in  the  bill 
of  sale : — Held,  in  an  action  by  the  plaintiff 
against  the  official  assignee  _for  detention  and 
conversion,  that  the  goods,  at  the  time  of  the 
order  of  sequestration,  were  not  in  the  order  and 
disposition  of  the  insolvent.  Rule  to  set  aside 
verdict  for  the  plaintiff  was  refused. 
Lloyd,  83. 


Sequestration  by  Executors.]- 

AND  AdMINISTKATOR. 


■See  ExECUTOK 


INSOLVENCY. 

Order  and  Disposition  of  Insolvent.]— The 
insolvent  gave  to  the  plaintiff  a  bill  of  sale,  by 
way  of  mortgage  over  his  stock-in-trade,  to 
secure  money  advanced,  with  proviso  that  on 
default  in  payment  of  interest,  the  plaintiff, 
should  be  at  liberty  to  take  possession  and 
dispose  of  the  goods  mortgaged.  The  bill  of 
sale  Tvas  registered.  The  insolvent  being  in 
default,  the  plaintiff  took  possession,  but  such 
possession  was  not  notorious.     Later  on  the 


Purchase  for  Wife— Transfer  to  Wife,  giving 
her  Power  of  Appointment— Voluntary  Settle- 
ment— Fraudulent  Settlement — 13  MHz.  e.  5.] 

The  defendant  N. ,  and  D.  his  wife,  were  married 
in  1876,  shortly  after  which  time  D.,  who 
alleged  that  she  was  possessed  of  £90,  £55  of 
which  were  in  the  hands  of  her  brothers,  placed 
in  N.'s  hands  the  sum  of  £30  to  invest  for  her 
benefit.  In  1879  N.,  who  carried  on  business  as 
a  storekeeper  at  L.,  assigned  his  estate,  but 
arranged  with  his  trustees  to  retain  his  assets  in 
his  own  hands,  conjoiatly  on  his  paying  his  debts 
in  full  by  his  own  promissory  note.  Next  month 
he  bought  in  his  wife's  name  simply,  but  without 
her  knowledge,  an  allotment  of  land  at  C,  pay- 
ing a  deposit  of  £20  upon  it.  In  December,  1879, 
N.  failed  in  paying  an  instalment  of  his  debts  to 
his  trustees,  when  his  wife's  brothers  paid  to  them 
£510  in  full  discharge,  and  in  the  same  month 
paid  £45  to  complete  the  purchase  of  the  land 
before  mentioned,  but  the  completion  was  delayed 
till  1881.  In  1880  the  defendant  N.  removed 
to  C,  having  spent  £100  of  his  own  money  on 
buildings  suitable  for  his  trade  on  the  land  in 
question,  and  started  business  there.  In  April, 
1881,  a  certificate  of  title  to  this  land  was 
issued  to  the  defendant  D.,  in  its  terms  giving 
her  a  power  of  appointment  over  the  land  apart 
from  her  husband.  Upon  this  memorandum  of 
transfer  N.  wrote  a  consent  thereto.  R(jit  for 
the  land  was  paid  by  N.'s  firm  In  cheques, 
which  were  paid  by  N.  into  his  own 
private  bank  account.  At  various  times 
also  sums  of  money  amounting  to  over 
£800  were  expended  on  buildings  on  the 
land  by  N.  In  1884  N.  became  insolvent:- 
Held,  that  the  contract  of  1879  gave  the  de- 
fendant D.  an  equitable  estate  in  fee,  subject  to 
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the  marital  rights  of  her  husband;  that  the 
transfer  of  April,  1881,  did  not  operate  for  D.'s 
sole  and  separate  use,  but  that  it  operated  as  a 
new  settlement,  giving  her  a  power  of  appoint- 
ment vphereby  she  could  extinguish  her  hus- 
band's previous  right  to  her  estate  in  fee.  Held 
also,  that  both  the  contract  of  1879,  and  the 
transfer  of  1881,  were  void  against  N.'s  subse- 
quent creditors,  a  voluntary  settlement  made  by 
N.  in  contemplation  of  trade  ;  and  also  as  frau- 
dulent within  the  meaning  of  the  Statute  13 
Eliz.  c.  5.     Lloyd  v.  Blumentlial,  (Eq.)  99. 


IMPORTED  STOCK. 

Staiute.'\ — 48  Vict.  No.  12  (Amendment  Act). 


INEANT. 
Suit  on  BeJialf  of^Seference— Discretion — 
Appeal.] — The  EuU  Court  will  not  interfere 
with  the  discretion  of  the  Primary  Judge  as  to 
directing  an  inquiry  whether  a  suit  is  for  the. 
benefit  of  infant  plaintiffs;  and  whether  the 
person  suing  as  their  next  friend  is  a  proper 
person  for  such  position,  even  where  the  facts 
upon  which  the  Primary  Judge  acted  are  not 
before  it,  and  where  some  of  the  plaintiffs  in  the 
suit  have  attained  their  majority.  Pensotti  v. 
Pensotti  (22  W.  R.  461)  followed.  M'LaugJiUn 
V.  Moore,  (Eq.)  111. 

Defendant   in   Friendly    Suit   to   Set   Aside 
Family  Deed.]— See  Family  Deed. 


INSURANCE  (FIRE). 
Condition  that  the  Accounts  of  Goods  Lost  and 
their  Value  shall  he  Delivered  witUn  Fifteen 
Days— What  Constitutes  Compliance  with  such 
.ConiJiiom.]— The  plaintiff  brought  an  action  on  a 
policy  of  fire  insurance,  one  of  the  conditions  of 
which  was  that  the  insured  should,  within 
fifteen  days  of  the  loss,  deliver  to  the  insurance 
company  "as  particular  an  account  as  might  be 
reasonably  practicable  of  the  several  articles  or 
matters  damaged  or  destroyed  by  fire,  with  the 
estimated  actual  cash  value  of  each  of  them 
respectively  at  the  time  of  the  fire,"  and  in 
support  thereof  to    give    all  vouchers   which 


might  be  required.  It  appeared  that  the 
account  delivered  by  the  plaintiff  gave  the 
names  of  the  persons  from  whom  he  had  pur- 
chased goods  since  he  began  business,  with  the 
value  of  such  goods  set  opposite  to  each  name; 
also,  the  value  of  goods  sold  by  him,  and  of  the 
salvage.  The  plaintiff  also  sent  to  the  defen- 
dants all  his  books  and  vouchers.  Evidence 
was  given  that  the  account  furnished  was  as 
particular  and  detailed  an  account  as  could 
have  been  given  within  the  time  limited  by  the 
policy.  The  judge  nonsuited  the  plaintiff  on 
the  ground  that  he  had  not  complied  with  the 
condition  above  mentioned: — Held,  on  motion 
for  a  new  trial,  that  the  nonsuit  was  right.  The 
account  furnished  did  not  state  what  articles  • 
were  destroyed,  nor  did  it  state  their  value;  and 
the  terms  of  the  condition  were  not  complied 
with  by  forwarding  to  the  defendants  the'  plain- 
tiffs books  and  vouchers.  CooTc  v.  The  Scottish 
Imperial  Insurance  Company,  35. 

Concealment  of  Material  Facts.] — Declaration 
on  policies  of  fire  insurance.  Plea,  that  plaintiff 
had  been  engaged  in  litigation  respecting  the 
property  insured,  and  that  litigation  had  been 
determined  in  her  favour,  and  the  plaintiff 
"had  reasonable  grounds  for  suspecting,  and 
did  suspect,  that  felonious  attempts  would  be 
made  to  set  fire  to  the  said  property  by  certain' 
persons  in  revenge,  for  the  said  plaintiff  had 
been  advised  to  effect  an  insurance  against  fire, 
and  to  give  notice  to  any  company  to  whom  she 
should  apply,  and  accordingly  made  application 
to  the  Union  Insurance  Company,  and  gave 
such  notice,  but  withdrew  such  application,  and 
afterwards  made  proposals  to  the  defendants 
and  obtained  the  said  policies  from  them.-  Aver- 
ment, that  the  facts  were  material,  and  were 
concealed  by  the  plaintiff  from  the  defendants. 
Demurrer,  on  the  grounds  that  the  alleged  facts 
were  not  material,  and  that  the  plea  did  not 
state  the  nature  of  the  alleged  grounds  for 
reasonable  suspicion:— Held,  that  the  statement 
in  the  plea  that  the  plaintiff  "had  reasonable 
grounds  for  suspecting,  and  did  suspect,  that 
felonious  attempts  would  be  made  to  set  fire  to 
the  said  property  by  certain  persons  in  re- 
venge," was  a  statement  of  a  material  fact 
which  ought  to  have  been  communicated  to  the 
defendants  at  the  time  of  making  the  proposals 
to  effect  an  insurance.    But  held,  that  the  other 


895 


APPENDIX— 5  N.S.W.L.E. 


896 


portion  of  the  plea,  which  stated  that  proposals 
had  been  previously  made  to  another  insurance 
company  and  withdrawn,  was  not  of  itself 
sufficient  to  vitiate  the  policy.  Judgment  for 
the  defendants.  Watt  v.  Union  Insurance  Com- 
pany, 48. 

Average  Claim— Transfer  of  other  Concurrent 
Policies.}— la  the  absence  of  any  express  stipu- 
lation, there  is  no  obligation  on  the  part  of  the 
insured  to  give  notice  to  the  insurers  of  the 
lapsing  of  insurances  effected  with  other  com- 
panies, and  noted  in  the  policy  as  concurrent, 
in  accordance  with  conditions  endorsed.  Where 
such  lapse  took  place  before  the  fire : — Held, 
■  that  the  insurers  were  not  entitled,  under  the 
average  claiise,  to  an  abatement  yro  rata  of  their 
liability.  Hordern  v.  The  Commercial  Union 
Assurance  Company,  309. 

Ambiguity  in  Description  of  BuUdings.} — 
Action  on  a  policy 'of  fire  insurance.  The 
description  in  the  policy  of  the  premises  in 
which  the  goods  insured  were  situate  was  applic- 
able to  only  one  building.  Two  numbers,  how- 
ever, were  mentioned,  which  by  the  finding  of 
the  jury,  must  be  taken  to  refer  to  two  build- 
ings. The  other  expressions  used  in  the  policy 
were  ambiguous.  A  policy  effected  with  another 
company,  and  referred  to  in  the  defendants' 
policy  as  concurrent,  contained  expressions 
from  which  it  might  be  gathered  that,  by  it,  the 
goods  in  the  two  buildings  were  insured.  On 
the  other  hand,  the  proposal  to  insure,  as 
originally  sent  by  the  plaintiffs  to  the  defen- 
dants, contained  only  one  number,  and  clearly 
described  only  one  building,  but  a  second  num- 
ber was  afterwards  added  in  pencil : — Held 
(Faucett  J.  dissenting),  that  these  facts  and 
other  cii^cumstanoes  showed  that  the  intention 
expressed  by  the  policy  was  to  insure  the  goods 
in  the  one  building  only.     lb. 

Joint  Occupancy.'] — By  a  condition  endorsed 
on  the  policy,  the  applicant  shall  specify  in 
writing  by  whom  the  premises  insured  are  occu- 
pied ;  and  if  such  specification  do  not  truly  and 
circumstantially  describe  the  property  and  the 
several  particulars  regarding  the  same  as  afore- 
said, so  that  the  nature  and  degree  of  the  risk 
may  be  justly  estimated,  the  policy  of  insurance 
thereon  shall  be  null  and  void."  Part  of  the 
premises  insured  were  occupied  by  one  B.  as  a 


wholesale  grocery  store,  but  no  notice  of  such 
joint  occupancy  was  given  in  the  policy  : — Held, 
unanimously,  that  on  a  plea  stating  the  above 
facts,  the  defendants  were  entitled  to  the  ver- 
dict, although  the  jury  had  found  that  the  fact 
of  B.'s  occupancy  did  not  increase  the  risk.     lb. 

Clause  Limiting  Liability  to  Rateable  Pro- 
portions of  Loss  where  Property  Insured  Else- 
where— Proof  that  Other  Policies  were  in  Force  at 
Time  of  Loss — "Default  or  Repudiation''  of 
other  Companies.'] — The  plaintiffs  insured  with 
the  defendants  against  loss  by  fire.  One  of  the 
conditions  of  the  policy  was  as  follows: — "And 
in  no  case  where  any  property  insured  by  this 
policy  is  insured  elsewhere  shall  this  company 
be  liable  to  pay  more  than  their  rateable  pro- 
portion of  the  loss  or  damage  .  .  .  and 
without  reference  to  the  default  or  repudiation 
of  any  other  insurance  company.  And  the  pay- 
ment of  premium  of  such  other  insurance  shall 
be  held  as  conclusive  evidence  that  the  same  has 
been  effected  within  the  meaning  of  this  clause.'' 
^t  the  time  of  effecting  the  insurance  the  plain- 
tiflfe  gave  notice  that  they  had  insured  in  the  C. 
Company.  One  of  the  conditions  of  the  C. 
Company's  policy  was,  "That  persons  who 
have  insured  property  with  this  company  shall 
give  notice  of  any  other  insurance  already  made 
or  which  shall  afterwards  be  made  elsewhere  on 
the  sajne  property  .  .  .  otherwise  such 
policy  or  policies  shall  be  void  ;  provided,  how- 
ever, that  on  such  notice  being  given  at  any 
time  after  the  issue  of  the  policy,  it  shall  be 
optional  with  the  company  to  cancel  such 
policy,  returning  the  premium  for  the  unexpired 
term  thereof,  if  they  shall  then  so  deem  fit." 
The  plaintiffs  neglected  to  give  the  C.  Company 
the  notice  required  by  their  policy,  and  the 
premises  being  burned,  the  C.  Company  refused 
to  pay  the  insurance  money.  The  plaintiffs 
thereupon  stated  a  special  case  for  the  opinion 
of  the  Supreme  Court  :^Held,  that  the  defen- 
dants were  only  liable  to  pay  a  rateable  pro- 
portion of  the  loss.  The  conditions  endorsed 
on  the  defendant's  policy  read  together  mean 
that  they  were  to  be  freed  from  the  duty  of 
giving  any  proof  as  to  the  fact  of  any  other  in- 
surance being  in  force  at  the  time  of  the  loss, 
beyond  the  fact  that  the  premium  was  paid. 
Nicole  V.  The  London  and  Provincial  Fire  In- 
surance Company,  333. 
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LANDLORD  AND  TENANT. 
Tenements  Act  (17  Viet.  No.  10)— Jurisdiction 
of  JtMtices.}— Where  a  landlord,  seeking  to  re- 
cover possession  summarily  from  the  defendant, 
his  tenant,  was  not  the  person  who  leased  to 
the  defendant,  but  claimed  by  virtue  of  a, 
transfer  from  the  original  lessor :— Held,  on 
motion  for  a  prohibition  (Innes  J.  dissenting), 
that  the  justices  had  no  jurisdiction  to  make  an 
order  under  the  Tenements  Act.  Sloane  v. 
Hayes,  377. 

Distress  for  Sates.] — ;5fee  Municipalities. 


LICENSING  ACT. 
See  Publican. 


LIEN. 
On  Wool] — See  Principal  and  Surety. 


LIMITATION  OP  ACTIONS. 
Statute.]— 47  Vict.  No.  7  {Trespass). 

Ejectment — Attornment  to  Owner  hy  Person  in 
Adverse  Possession.] — Ejectment.    The  land  was 
granted  to  the  plaiutifls'  predecessors  in  title  in 
1835.     In  1847,  M.  P.,  one  of  the  defendants, 
went  into  possession  adversely  to  the  plaintiffs. 
Some   time    afterwards    M.    P.    went    away, 
leaving   his   wife  and  children   in  possession. 
It  appeared    that    he    became    a  lunatic,  and 
was  lodged  in  an  asylum,  where  he   now  is. 
In  1864,  in  consequence  of  some  steps  which 
th^   plaintiffs    took,    or    contemplated  taking 
for  the  purpose  of  ejecting  M.  P.'s  wife  and 
family  from  possession  of  the  land,  an  inter- 
view took  place  at  the  office  of  the  attorneys  for 
the  plaintiffs,  when  the  wife  of  M.  P.  signed  a 
document  by  which  she  agreed  to  hold  the  land 
for  the  plaintiffs,  as  caretaker,  paying  them  a 
nominal  rent ;  and  she  attorned  to  the  plaintiffs 
as   their    tenant.     The   present    action    being 
brought  within  twenty  years  from  the  execution 
of  the  document  of  1864,  the  jury  returned  a 
verdict  for  the  plaintiffs.     On  motion  for  a  rule 


nisi  for  a  new  trial :— Held,  that  the  attornment 
by  the  wife  of  M.  P.  was  equivalent  to  posses- 
sion being  taken  of  the  land  by  the  plaintiffs  as 
owners  of  the  legal  estate,  and  operated  to  stop 
the  running  of  the  Statute  against  them.  Rule 
refused.    Chisholm  v.  Comino,  440. 


LUNACY. 

Committee  of  Lunatic  Carrying  on  Business 
without  Authority— Creditors— ^  Vict.  No.  7, 
s.  151.] — Where  the  committee  of  a  lunatic  had 
incurred  debts  to  a  large  amount  by  carrying 
on  the  business  of  a  lunatic  without  authority, 
and  the  lunatic,  his  wife,  and  family  had  been 
maintained  out  of  the  proceeds  of  the  business, 
the  Court,  on  petition  by  several  of  the  creditors, 
refused  to  order  an  inquiry  to  be  made  into  the 
amount  of  the  property  of  the  lunatic  in  the 
hands  of  the  committee  that  it  might  be  sold 
for  the  benefit  of  the  creditors  imder  42  Vict. 
No;  7,  sec.  151.     Re  Robinson,  (Eq.)  77. 


MASTER  AND  SERVANT. 

Employers'  Liability  Act  (46  Vict.  No.  6),  s.  9 — 
Seamen  not  within  the  Enactmer)i.]—S>ec.  9  of  the 
Employers'  Liability  Act  enacts  that  the  expres- 
sion "  workman"  means  a  railway  servant,  and 
any  other  person  who,  being  a  labourer,  servant 
in  husbandry,  journeyman,  artificer,  handi- 
craftsman, miner,  or  otherwise  engaged  in 
manual  labour  .  .  .  has  entered  into  or 
works  under  a  contract  with  an  employer : — 
Held,  that  a  seaman  employed  on  board  a  vessel 
does  not  come  within  the  above  definition  of 
a  "workman."  Therefore,  in  an  action  by  a 
seaman  to  recover  damages  for  personal  injuries 
sustained  by  him  while  working  on  board  one 
of  the  defendants'  vessels,  and  caused  by  the 
negligence  of  the  defendants'  servants,  a  verdict 
for  the  plaintiff  was  set  aside,  and  it  was 
ordered  that  a  verdict  be  entered  for  the  defen- 
dants. Hanson  v.  The  Australasian  Steam  Navi- 
gation Company,  447. 


MARINE  BOARD. 
See  Shipping, 
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MARRIED  WOMEN'S  PROPERTY. 
Statute.']— ii  Vict.  No.  11. 

Sae.  Husband  and  Wife. 


METROPOLITAN  MAGISTRATES. 
Statute..] — 47  Vict.  No.  14  {Amendment). 


MINING. 

Statutes.]— i8    Vict.    No.    10    (Milling    Act 
Amendment). 
48   Viot.   No.    17   (Mining  Lease 
Validating). 

Gold  Mining  Regulations  of  list  March,  1872, 
and  29<^  December,  1875 — Quartz  Prospecting 
Claim  —  Registration.] — Where  a  person  has 
taken  up  a  quartz-prospecting  area,  and  has  left 
it  unoccupied  for  two  years,  his  title  to  such 
land  lapses  absolutely ;  and  after  such  forfeiture 
any  other  pei'son  may  become  the  registered 
holder  of  the  land  ;  and  such  registration  when 
adjudicated  upon  is  final  between  the  parties. 
Mongan  v.  Readford,  383. 


MORTGAGE. 

See  ExECUTOBS  and  AdminiStbatobs — 

Principal  and  Sttrbtt. 


MUNICIPALITIES. 
Statutes.] — 48  Vict.  No.  20  (Municipal  Gas). 

Sates  Paid  hy  Landlord — 43  Vict.  No.  3, 
ss.  115,  116 — Distress  on  Tenant  for  Rates  Due 
before  his  Tenancy.]— By  sec.  115  of  the  Sydney 
Corporation  Act,  rates  are  made  payable  by  the 
tenant  in  possession.  By  sec.  116,  "  where  the 
tenant  shall  have  been  required  to  pay  rates     . 

.  .  .  for  a  period  of  time  during  »which 
he  shall  not  have  been  in  occupation  of  the  pre- 
mises, he  shall  be  entitled  to  deduct  the  amount 
in  excess  from  any  rent  due  or  accruing,  or  to 
recover  the  same  from  his  landlord."  The 
plaintiff  leased  premises  in  Sydney,  which  had 
been  previously  vacant,  from  the  defendant. 
Shortly  afterwards  the  bailiff  of  the  Sydney 


Corporation  demanded  from  the  plaintiff  rates 
accrued  due  before  his  lease,  and  which  the 
defendant  had  agreed  with  the  plaintiff  to  pay. 
The  plaintiff  not  paying  the  rates  demanded, 
the  bailiff  went  into  possession,  and  remained 
there  until  the  defendant,  hearing  of  the  matter, 
paid  the  rates.  The  plaintiff  then  brought  his 
action  in  the  District  Court  to  recover  damages 
for  breach  of  agreement  to  indemnify  and  save 
him  harmless  against  payment  of  any  rates  pay- 
able by  the  defendant,  and  against  any  distress 
or  costs  incurred  by  reason  of  the  non-payment 
thereof: — Held,  that  the  Act  imposed  on  the 
tenant,  while  in  possession,  a  liability  to  pay 
all  rates.  He  is  the  person  who  ought  to  pay, 
and  his  remedy  is  to  deduct  what  he  has  paid 
from  the  rent  due,  or  to  bring  an  action  for  it 
against  his  landlord.  The  Court  ordered  a 
verdict  to  be  entered  for  the  defendant.  Brown 
V.  Grogan,  180. 

Sy-laws—4:3  Vict.  No.  3,  ss.  194,  224— 
Power  of  Council  to  maJce  By-laws  Inflicting 
Penalty  for  keeping  Filth  on  Premises.] — Sec. 
224  of  the  Sydney  Corporation  Act  authorises 
the  council  to  make  by-laws  "  for  or  relating  to 
the  following  matters  and  subjects,  so  far  as  the 
same  are  not  expressly  provided  for  in  this  Act 
.  .  .  for  the  promotion  of  public  health  and 
public  decency."  In  pursuance  of  the  authority 
given  by  the  section,  the  Council  made  a  by-law, 
inflicting  a  penalty  on  any  person  who  "shall 
keep,  or  permit,  or  suffer  to  remain  on  any 
premises  within  the  city,  any  vehicle,  article, 
or  thing  whatsoever,  from  which  any  unwhole- 
some or  offensive  smell  arises."  Sec.  194  enacts 
that  if  the  owner  or  the  agent  of  any  building 
or  premises  in  the  city  .  .  .  shall  suffer 
any  stagnant  water,  muck,  filth,  or  other  offen- 
sive matter  to  remain  in  any  part  thereof  for 
forty-eight  hours  after  written  notice  served  on 
him,  the  council  shall  remove  such  nuisance, 
and  the  tenant,  &c.,  shall  also  be  liable  to  a 
penalty : — Held,  that  the  by-law  was  good. 
The  powers  given  by  sec.  194  are  altogether  dif- 
ferent from  those  exercised  by  the  council  in 
passing  the  by-law.  Ex  parte  Clarke,  187. 

31  Vict.  No.  12 — Action  against  Alderman 
for  Wrongfully  and  Maliciously  Neglecting  to 
Attend  u,  Revision  Court.] — Declaration :  That 
the  defendant  was  an  alderman  of  the  borough 
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of  W.,  the  plaintiflE  was  a  ratepayer,  and 
entitled  to  be  enrolled  upon  the  municipal  roll, 
and,  being  so  enrolled,  to  vote  at  the  election 
of  aldermen,  and  to  become  a  candidate  for  the 
office  of  alderman  of  the  said  borough  ;  that  he 
duly  claimed  to  have  his  name  inserted  in  the 
said  roll,  and  that  he  intended  to  be  and  had 
made  preparations  to  become  a  candidate  for  the 
office  of  alderman.  That  the  mayor  having 
duly  appointed  a  day  on  which  the  council 
should  hold  a  revision  court,  the  defendant 
wrongfully  and  maliciously  neglected  to  attend 
at  the  said  court ;  and  there  not  being  a  quorum, 
the  mayor  adjourned  the  said  court  to  the  28th 
January  next  following.  And  the  defendant 
wrongfully  and  maliciously  neglected  to  attend 
the  said  court  on  28th  January,  and  by 
means  of  the  premises  the  said  court, 
there  not  being  present  a  quorum,  wholly 
lapsed ;  and  the  plaintiff  was  thereby  pre- 
vented from  having  his  name  inserted  on  the 
said  roll,  and  was  deprived  of  his  right  to  vote 
at  the  election  of  aldermen,  and  to  become  a 
candidate  for  the  office  of  alderman.  Demurrer 
and  joinder.  By  sec.  57  of  the  Municipalities 
Act  of  1867  the  council  of  each  munipipality 
shall  hold  an  open  court  of  revision  at  such  time 
as  the  mayor  shall  appoint  between  21st  and 
28th  January  of  each  year : — Held  {Innes  J. 
dissenting),  that  an .  action  cannot  be  main- 
tained against  an  individual  alderman  for  his 
neglect  or  refusal  to  attend  and  constitute  a  re- 
vision court,  as  the  duty  of  attendance  is  one  of 
public  convenience  only,  and  involves  no  question 
of  private  right.  The  Statute  gives  the  plaintiff 
no  right  to  require  any  individual  alderman  to 
perform  the  duty  of  attending  a  revision  court, 
such  duty  is  imposed  on  the  council.  The  de- 
claration, therefore,  discloses  no  cause  of  action. 
Judgment  for  the  defendant.  Howe  v.  Harrisky, 
223. 

31  Vkt.  No.  12,  ss.  32,  m— Election  of  Alder- 
man for  Ward— Not  an  Electoral  Roll  for  that 
Ward.'\ — Where  a  municipality  has  been  divided 
into  wards,  a  person  whose  name  appears  on  the 
electoral  roll  for  one  ward,  and  who  is  an  elec- 
tor of  that  ward,  may  be  elected  alderman  of 
another  ward  in  the  same  municipality.  It  is 
not  necessary  that  he  should  be  an  elector  of 
the  ward  for  which  he  seeks  to  be  elected  as 
alderman  if  he  is  an  elector  in  any  other  ward  in 


the  same  municipality.  So  held  by  Martin  C.J. 
and  Innes  J.  (Faucett  J.  dissenting),  overruling 
the  previous  decision  of  the  Court  in  Ex  parte 
Hurst  (9  S.C.R.  177).  Ex  parte  Moyle,  re  Bin- 
ton,  468. 


'ciency  oj  Description  of  Nominators.] — 
One  of  the  nominators  of  a  candidate  for  the 
office  of  alderman  described  himself  as  a  "land- 
owner." Another  described  himself  as  a  "ware- 
houseman"; but  it  appeared  that  this  description 
was  incorrect,  such  nominator  being  in  the  em- 
ploy of  a  firm  of  retail  drapers.  The  third 
nominator  signed  himself  ''W.  Carl  Fischer": 
— Held,  unanimously — 1.  That  the  description 
of  "  landowner"  was  not  a  sufficient  one.  2. 
That  whether  or  not  the  second  nominator  was 
rightly  described  as  a  "warehouseman"  was  im- 
material so  long  as  he  was  qualified  to  make  the 
nomination.  3.  That  the  signature  by  the  third 
nominator  of  the  initial  only  of  his  first  christian 
natae  did  not  invalidate  his  nomination.  As 
there  were  two  nominators  sufficiently  described 
and  qualified,  the  nomination  of  the  candidate 
was  held  to  be  a  valid  one.     lb. 


NECROPOLIS. 
Statute.]— 47  Vict,  No.  11  (Amendment  Act). 


NAVIGATION. 
See  Shipping. 


NEGLIGENCE. 
Accident  to  Person  Seeing  Passenger  Off— Vol- 
unteer.]— The  plaintiff  went  on  board  the  defend- 
ants' vessel,  then  lying  at  a  wharf,  in  order  to 
carry  parcels  for  a  friend,  who  was  a  passenger 
by  such  vessel.  When  on  board  he  was  requested 
by  his  friend  to  go  on  shore  and  look  after  some 
other  friends.  The  plaintiff,  for  this  purpose, 
stepped  on  to  a  gangway,  placed  by  the  defen- 
dants as  a  mode  of  communication  between  the 
vessel  and  the  wharf,  and  when  he  had  reached 
the  middle  of  the  gangway  the  paddle  wheels  of 
the  vessel  were  revolved,  the  vessel  moved,  and 
the  plaintiff  and  the  gangway  together  fell  into 
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the  water.  Verdict  for  the  plaintiff : — Held,  on 
motion  for  a  new  trial,  that  the  plaintiff  went 
on  board  the  vessel  on  business  and  not  as  a 
volunteer,  and  that  therefore  the  defendants 
were  liable  for  the  accident  which  happened  to 
him  by  their  negligeijce.  Trice  v.  The  Clarence 
and  Richmond  Siver  Steam  Navigation  Company, 
137. 

Accident  to  Person  Returning  ftfom  a  Vessel — 
Volunteer. 1 — The  plaintiff  went  on  board  a  vessel 
of  the  defendants,  then  lying  at  a  wharf  at 
Newcastle,  for  the  purpose  of  making  inquiries 
as  to  whether  a  seaman  employed  on  the  vessel 
had  a  parcel  for  her  mother.  This  seaman  was 
in  the  habit  of  carrying  messages  and  parcels 
between  the  plaintiff's  marned  sister  in  Sydney 
and  her  mother  in  Newcastle.  The  plaintiff 
went  on  board  by  a  staging,  placed  by  the 
defendants  as  a  mode  of  communication  between 
the  vessel  and  the  shore  ;  and  in  returning  to 
the  wharf  by  the  same  means,  having  failed  to 
find  the  seaman  or  to  obtain  the  parcel,  she  fell 
into  the  water  through  the  defendants' negligence 
in  managing  the  staging,  and  sustained  personal 
injuries  for  which  she  brought  her  action  in  the 
District  Court.  The  judge  having  given  a 
verdict  for  the  plaintiff : — Held,  on  motion  to 
enter  a  nonsuit  (Innes  J.  dubitante),  that  the 
verdict  was  right.  The  plaintiff  was  not  a 
volunteer,  but  went  on  board  on  business,  and 
on  the  invitation  of  the  defendants,  and  was 
entitled  to  bring  an  action  to  recover  damages 
for  the  injuries  which  she  had  suffered  through 
the  defendants'  negligence.  Hanson  v.  Newcastle 
Steam  Navigation  Company,  453. 

Contributory  Negligence.]— See  Shipping. 


NEW  TRIAL. 

Slander  —  Verdict  for  Defendant  —  Rule  for 
New  Trial  Refused  where  Plaintiff  could  only 
have  expected  Nominal  Damages.']  —  In  an 
action  for  slander,  in  which  the  defendant 
charged  the  plaintiff  with  having  committed 
felony,  the  circumstances  proved  were  such  that 
the  presiding  judge  reported  that  he  expected  a. 
verdict  for  the  plaintiff,  with  nominal  damages 
only.  The  jury,  however,  returned  a  verdict 
for  the  defendant.  The  Court  discharged  a  rule 
for  a  new  trjal  (moved  on  the  groimd  that  the 


verdict  was    against    evidence),    but    without 
costs.     Friend  v.  Smith,  59. 

Application  to  have  Evidence  of  Witness  ,who 
died  since  the  first  trial  read  from  Judge's 
Notes  at  the  second  trial — *  Vict.  No.  9,  s, 
43.] — Plaintiff  sued  the  defendant  for  work 
and  labour  and  materials  provided.  The 
only  contest  at  the  trial  was  whether, 
in  measuring  some  piles  supplied  and  driven 
by  the  defendant,  allowance  should  be  made, 
of  three  feet  over  and  above  the  actual 
measurement,  for  that  portion  of  the  piles  which 
was  underground ;  if  such  allowance  was  made, 
then  the  plaintiff  would  be  entitled  to  £700 
damages.  The  jury  found  for  the  plaintiff, 
damages  £380: — Held,  that  the  jury  having 
based  their  verdict  not  on  the  legal  merits  of 
the  case,  but  upon  what  they  considered  fair, 
the  verdict  could  not  stand,  and  the  Court,  on 
the  motion  of  the  defendant,  ordered  a,  new 
trial.  The  defendant  afterwards  applied,  imder 
5  Vict.  No.  9,  sec.  42,  for  leave  to  have  the 
evidence  of  a  witness  who  had  died  since  the 
first  trial  read  at  the  second  trial.  The  Court 
refused  the  application,  on  the  ground  that  it 
ought  to  have  been  made  when  the  rule  for  a 
new  trial  was  made  absolute.  Conlon  v. 
M'Guigan,  205. 

Moving  Party  Restricted  to  Case  made  at 
Trial — Points  not  taken  in  Court  helow,] — Bee 
Paktnership. 


NUISANCE. 
See  Municipalities. 


PAKCELS. 
See  Ckown  Lands. 


PARTIES. 
See  Husband  and  Wdb. 


PARTNERSHIP. 
Evidence    Sufficient    to    Constitute — Death  of 
Partner — Assets  Left  in  Business — Moving  Party 
Restricted  to  Case  made  at  Trial.] — The  declara- 
tion stated  that  the  plaintiff  carried  on  business 
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under  the  name  of  J.  and  A.  B.,  and  that  the 
defendant,  by  his  promissory  note,  now  over- 
due, promised  to  pay  to  the  plaintiff,  under  the 
said  name  of  J.  and  A.  B.,  two  promissory 
notes,  but  did  not  pay  the  same.  The  firm  had 
originally  consisted  of  the  plaintiff  James,  and 
his  brother  Alexander  B.  Alexander  died, 
having  appointed  his  two  nephews  his  trustees 
and  executors.  The  business  continued  to  be 
carried  on  under  the  name  of  J.  and  A.  B.,  and 
the  promissory  notes  sued  upon  were  given  to 
that  firm.  The  defence  set  up  at  the  trial  was 
that  after  the  death  of  Alexander  B.  an  express 
agreement  was  made  between  the  plaintiff  and 
his  nephews  that  the  latter  should  become  part- 
ners in  the  business.  The  jury,  however,  gave 
a  verdict  for  the  plaintiff,  finding  specially  that 
there  was  no  such  partnership.  A  rule  nisi  for 
a  new  trial  having  been  moved  for,  on  the 
ground  that  there  was  a  misjoinder  of  plaintiffs, 
it  was  contended  that  the  fact  that  the  assets  of 
the  deceased  partner  were  left  in  the  business 
constituted  a  partnership  between  the  plaintiff, 
as  surviving  partner,  and  his  nephews,  as 
executors  of  Alexander  B. : — Held,  that  the  de- 
fendant was  restricted  to  the  grounds  of  his 
defence  at  nisi  prius,  and  that  he  could  not 
rely,  in  moving  for  a  new  trial,  on  points  not 
taken  in  the  court  below.  On  a  consideration 
of  the  evidence,  the  Court  came  to  the  con- 
clusion that  the  verdict  of  the  jury  on  the  facts 
submitted  to  them  could  not  be  disturbed : — 
Held  also,  that  the  fact  of  the  assets  of  the 
deceased  partner  being  allowed  to  remain  in  the 
business  did  not  of  itself  constitute  a  partner- 
ship between  the  surviving  partner  and  his 
nephews,  the  trustees  and  executors  of  the 
deceased  partner.     Brown  v.  Fletcher,  393. 


PLEADING. 

See  Customs — Pbacticb   and   Pleading - 
Trade  Maeks. 


POLICE  ACTS. 

Certiorari  —  46     Vict.    No.     17,    s.    444 — 

17  Vict.  No.  31,  s.  19,  aTid  19  Vict.  No.  24, 

«.    l—Cmviction  for  having  in  his  Possession 

Stolen  Cattle— Aiding  and  Abetting.]— Where  a 


person  has  been  summarily  convicted  by  a 
magistrate  acting  without  jurisdiction,  a  certio- 
rari will  be  granted  to  have  the  conviction 
removed  to  the  Supreme  Court  for  the  purpose 
of  a  motion  being  made  to  quash  it,  notwith- 
standing that  the  general  right  to  certiorari  is 
taken  away  by  sec.  444  of  the  Criminal  Law 
Amendment  Act  (46  Vict.  No.  17).  J.  K.  was 
summarily  convicted  under  sec.  1  of  19  Vict. 
No.  24,  of  having  in  his  possession  twenty-two 
head  of  cattle  reasonably  suspected  of  having 
been  stolen.  H.  K.  was  convicted  of  aiding 
and  abetting  J.  K.  in  the  commission  of  the 
offence  with  which  he  was  charged : — Held,  that 
the  convictions  were  bad.  The  word  "any- 
thing" in  sec.  1  of  19  Vict.  No.  24  does  not 
include  a  lot  of  cattle.  The  conviction  of  H.  K. 
is  also  bad,  because  there  is  no  such  offence 
mentioned  in  the  Act  as  that  of  "  aiding  and 
abetting."  Conviction  quashed.  In  re  Keyes, 
359. 


PRACTICE  AND  PLEADING. 
I.  Common  Law. 

II.  Equity. 

I.  Common  Law. 

Irregularity  in  Writ — Sights  of  Third  Parties 
—  Waiver.] — Plaintiff,  on  1st  February  1881, 
obtained  judgment  in  the  Supreme  Court  by 
default  against  the  defendant,  and  issued  3,Ji.  fa. 
for  £51,  under  which  the  defendant's  goods 
wereTseized,  but  released  by  arrangement  be- 
tween the  parties ;  the  return  was,  "  bailiff 
withdrawn  upon  instructions  from  plaintiff's 
solicitor."  A  second  f.  fa.  was  taken  out  by 
the  plaintiff  on  20th  January  1882,  for  £35, 
being  the  '^balance  then  due  on  the  judgment; 
and  the  sheriff  sold,  there  being  a  balance  still 
due  of  £16.  On  3rd  April  1883,  M.  recovered  a 
verdict  against  the  defendant  in  the  District 
Court,  and  issued  execution,  but  could  not 
seize  on  account  of  the  sheriff  claiming  the 
goods  by  virtue  of  the  fi.  fa.  of  20th  January. 
M.  applied  to  a  Judge  in  Chambers  to  set  aside 
the  writ  of  20th  January,  on  the  grounds  : — 
1.  That  the  affidavit  of  the  debt  was  less  than 
the  amount  of  the  judgment.  2.  That  the  affi- 
davit of  debt  was  antecedent  in  date  to  the 
judgment.     3.  That  the  writ  of  20th  January 
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was  bad,  because  no  fresh  affidavit  of  debt  was 
filed  before.it  was  issued.  The  judge  held  that 
the  grounds  taken  were  bad,  but  granted  the 
application  on  the  ground  that  the  writ  of  20th 
January  was  invalid,  because  there  was  no  proper 
return  to  the  writ  of  1st  February  1881,  and 
because  the  writ  of  20th  January  1882,  did  not 
recite  the  return  to  the  first  writ : — Held,  on 
motion  to  set  aside  the  order — 1.  That  the 
judge  was  right  in  refusing  the  application  on 
the  grounds  taken  before  him.  2.  That 
the  defect  in  the  writ  was  merely  an  irregularity 
which  could  be  waived.  3.  That  M.  being  a 
stranger  to  the  Supreme  Court,  judgment  could 
not  intervene.  4.  That  M.,  by  his  delay,  had 
waived  the  irregularity.  Order  of  Judge  in 
Chambers  set  aside.  With  costs.  M'Donald  v. 
Oagtm,  78. 

Order  Nisi  for  Prohibition  to  Distnct  Court 
Served  on  Registrar — Not  Served  on  Plaintiff- 
Confirming  Order  of  Court  not  taken  out — 
Waiver. 1— An.  order  nisi  for  a  prohibition  to 
the  plaintiff  and  to  a  District  Court  Judge  need 
not  be  served  on  the  judge ;  it  is  sufficient  if  it 
be  served  on  the  registrar  of  the  court.  It  is 
not  necessary  to  serve  the  plaintiff  with  a  copy 
of  the  order  nisi  granted  in  chambers  before 
moving  to  make  it  a  rule  of  court.  Where,  on 
motion  to  make  the  rule  absolute,  it  appeared 
that  the  order  making  the  order  nisi  a  rule  of 
court  was  not  taken  out,  but  the  plaintiff  had, 
after  the  order  of  the  Court,  filed  an  affidavit  in 
the  cause,  it  was  held  that  the  plaintiff  could 
not  take  advantage  of  the  omission.  Thompson  v. 
Hood,  202. 

Application  to  have  Evidence  Read  from 
Judge's  Notes— 5  Vict.  No.  8,  s.  42.] — An  appli- 
cation to  have  evidence  read  at  the  second  trial 
from  the  judge's  notes  must  be  made  when  the 
rule  for  a  new  trial  is  made  absolute.  Cordon 
v.  M'Chugan,  205. 

Writ  of  Summons — Foreign  Corporation  Carry- 
ing on  Business  in  N.S.  W.— Service — Liquidator 
Appointed  in  England — Evidence  that  Corpora- 
tion has  Ceased  to  Carry  on  Business  in  N.S.  W. 
— Telegrams.'] — Plaintiff  served  a  writ  of  sum- 
mons on  B.,  manager  of  the  Sydney  branch  of 
the  defendant  bank — a  foreign  corporation, 
having  its  head  office  in  London.    The  defen- 


dants moved  to  set  aside  the  writ  on  the 
affidavit  of  their  Sydney  manager,  B.,  stating 
that  Tie  had  received  a  telegram  from  the  head 
office  instructing  him  to  stop  payment;  and  also 
telegrams  to  the  effect  that  a  liquidator  had 
been  appointed  in  England,  and  that  an  order 
had  been  made  by  the  Court  of  Chancery  to 
wind  up  the  bank: — Held,  that  there  was  not 
sufficient  evidence  that  the  bank  had  gkltogether 
ceased  to  carry  on  business  in  Sydney  under  the 
management  of  B.  The  case  was  not  one  in 
which  the  Court  would  act  on  information  con- 
tained in  telegrams.  The  summons  was,  there- 
fore, rightly  served  on  B.  Applicatiwi  dismissed. 
WilUns  V.  Oriental  Bank,  208. 

Defendant  Resident  Out  of  Jurisdiction — Ser- 
vice of  Eight-day  Writ  ore  Defendant  in  Sydney — 
Common  Law  Procedure  Act  (17  Vict.  No.  21,  s. 
16.] — A  writ  of  summons  for  appearance  within 
eight  days  was  served  on  defendant  in  Sydney, 
Defendant  applied  to  set  aside  the  writ  on  the 
ground  that,  being  resident  in  New  Zealand,  he 
was  entitled,  by  rules  3  and  4  of  12th  April 
1856,  to  four  months  within  which  to  enter  an 
appearance.  The  application  was  dismissed, 
with  costs.     Davis  v.  Harley,  213.  ^ 

Dispute  as  to  Correctness  of  Judge's  Notes.] — 
On  the  hearing  of  an  appeal,  the  Court  will  loo]? 
only  at  the  judge's  notes,  where  a  copy  of  such 
notes  is  produced,  verified  by  affidavit  uncon- 
tradicted by  the  other  side.  Burrell  v.  Hcmlon, 
238. 

Entering,  Appearance  in  Vacation — Rules  23 
and  24:  of  26th  November  1883.]— An  appearance 
to  an  action  may  be  entered  in  vacation  (per 
Martin  C.J.  and  Innes  J.  (Windeyer  J.  dis- 
senting).    Riiddell  V.  M'CuUoch,  355. 

In  District  Court.] — See  Distkict  Court. 


II.  Equity. 

Counter  Claim — Rule  121.] — When  the  defen- 
dant has  filed  a  counter  claim,  the  proper  course 
for  the  plaintiff  to  pursue  is  to  reply  to  the 
defendant's  defence,  and  put  in  a  defence  to  the 
counter  claim  in  the  same  pleading.  The  de- 
fendant can  then  reply  to  the  plaintiff's  defence 
to  the  counter  claim.     Kerr  v.  Stiles,  (Eq.)  76. 
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Short  Matters-Rule  125.]-Suita  within  Rule 
125  to  be  taken  on  certificate  of  plaintiff's 
counsel  that  the  cause  is  fit  to  be  heard  as  a 
short  matter.  In  giving  these  certificates  the 
English  practice  is  to  be  followed.  Penny  v. 
Slough,  (Eq.)  80. 


PRINCIPAL  AND  AGENT. 
Custom— Conjlicting  with  Common  Law  Eights 
o/ Parties.]— Custom  is  a  local  law  which  su^jer- 
sedes  the  general  law;  and,  if  properly  estab- 
lished, it  is  no  objection  to  a  custom  that  it  is 
in  opposition  to  the  law  generally  governing  the 
rights  of  parties.  In  an  action  by  stock  and 
station  agents  to  recover  commission  on  the  sale 
of  station  property,  the  defendant  tendered  evi- 
dence of  a  custom  among  stock  and  station 
agents  in  Sydney  that  where  several  agents  have 
been  employed  to  sell  the  same  property,  those 
only  are  entitled  to  commission  who  have  con- 
cluded the  contract  of  sale.  This  evidence 
having  been  rejected  by  the  presiding  judge, 

and  the  plaintiff  having  obtained  a  verdict: 

Held  (byWindeyer  J.  and  Innes  J.;  Martin 
C.J.  dissenting),  that  the  evidence  rejected 
ought  to  have  been  received ;  and  a  new  trial 
was  ordered.     Pitt  v.  Jones,  1. 

Sight  of  Agent  of  Curator  oj  Intestate  Estates 
to  Commission.] — Re  BvMerworth,  col.  882. 


PRINCIPAL  AND  SURETY. 

Mortgage — Preferable  Lien — Sale  by  Creditor 
— ExoTieration.] — A.  N.  T.,  a  grazier,  was  in- 
debted to  the  defendant  bank,  and  the  plaintiflfe, 
on  5th  September  1878,  without  inquiring  into 
the  state  of  A.  N.  T.'s  account  with  the  bank, 
joined  him  in  a  cash  credit  bond  to  secure  the 
repayment  to  the  bank  by  him  of  £2500  and  one 
year's  interest,  which  bond  was  to  be  a  continu- 
ing security  to  the  bank  for  the  said  amount 
and  interest,  exclusive  of  costs,  notwithstand- 
ing any  settlement  of  account  or  any  other 
matter  or  thing  whatsoever.  On  the  same  day 
A.  N.  T.  mortgaged  to  the  bank,  as  collateral 
security,  6500  sheep  and  all  other  sheep  and 
live  stock  running  on  certain  conditional  pur- 
chases, the  property  of  the  said  A.  N.  T.  and 
H.  E.  T.,  one  of  the  plaintiffis,  and  all  the  increase. 


progeny,  wool,  skins,  tallow,  and  other  produce 
of  the  same,  and  all  the  sheep  and  live  stock, 
property  and  effects  then  belonging    to    and 
usually  running  on  the  said  lands,  or  which 
might    thereafter    be  bought  or   placed  upon 
the  said  lands,  and  all  the  increase,  progeny, 
&c.,  thereof.    In  the  mortgage  deed  it  was  pro- 
vided that  the  mortgagor  should  have  posses- 
sion and  management  of  the    property  until 
default  or  breach,  and  also  that  the  mortgagor 
should,  at  his  own  expense,  shear,  pack  and 
deliver  to  the  bank  all  the  wool  produced  by 
the  sheep,  the  subject  of  the  security.     There 
was  a  power  of  sale  on  default  or  breach,  or  in 
case  any  circumstances  whatever  should  arise 
which,  in  the  opinion  of  the  board  of  directors 
of  the  bank,  should  render  it  necessary  for  the 
safety  or  security  of  the  bank  to  sell,  with  such 
credit  to  the  purchaser  and  in  such  manner  as 
to  the  bank  should  seem  reasonable.     On  the 
same  day  A.  N.  T.  also  signed  a  paper  giving  to 
the  bank  a  preferable  lien  to  the  extent  of 
£2500,  and  of  all  other  sums  of  money  which  he 
might  obtain  from  the  bank  on  the  wool  of 
the  ensuing  clip  to  be  shorn  from  the  said 
6500  sheep.     On  25th  January  1879,  A.  N.  T., 
having  represented  to  the  bank  that  his  run 
was  overstocked,  with  the  bank's  concurrence 
sold  certain  of  the  mortgaged  sheep  to  one 
H.  R.  S.  for  £810,  on  his  promissory  note,  which 
was  never  paid.     A.  N.  T.  also  sent  to  the  bank 
the  clip  of  wool  mentioned  in  the  preferable  lien; 
the    bank  sold  it,  and  credited  the  proceeds 
to  his  account.     The  bank,  having  realised  on 
the  securities  already  mentioned,  and  on  other 
securities,  sued  the  plaintiff,  H.  E.  T.,  at  law  on 
his  bond  for  a  balance  still  remaining  unpaid  by 
A.  N.  T.,  and  obtained  a  verdict  against  him, 
which  it  was  afterwards  sought  to  set  aside  on 
the  ground  that  £810,  which  was  not  credited  by 
the  bank,  ought  to  have  been,  although  H.  R.  S. 
had  failed  to  pay  his  promissory  note.     A  new 
trial  having  been  refused,  on  the  ground  that 
the    bank    was   authorised  to  sell  on  credit, 
the  plaintiffs  commenced  the  present  action, 
praying  for  an  injunction  against   the  bank 
and  for  an  account.     The  bank  set  up  a  counter 
claim  for  an  amount  larger  than  the  verdict 
obtained  at  law,  on  the  ground  that  since  the 
action  at  law  they  had  discovered,  on  more 
accurately  makiiig  up  their   accounts,  that  a 
much  larger  sum  was  due  to  them  by  A.  N.  T, 
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than  they  were  aware  of  at  that  time  : — Held, 
by  Maiming,  P.J,,  that  the  plaintiffs'  ignorance 
of  A.  N.  T.'s  prior  debt  to  the  bank  did  not 
exonerate  them,  but  that  as  the  plaintiffs  were 
not  consulted  in  the  sale  of  the  2500  sheep  to 
H.  R.  S.  they  were  completely  freed  from  lia- 
bility in  respect  of  the  bond;  the  transaction 
being  such  as  to  injure  the  security  held  by  the 
bank,  to  which  the  plaintiffs  as  sureties  would 
on  payment  of  the  bond  be  entitled : — Held, 
that  the  preferable  lien  was  a  special  security 
to  the  plaintiffs,  and  that  the  proceeds  of  the 
wool  of  1878  sold  under  it  should  be  set  against 
the  liability  of  the  plaintiffs : — ^Held,  that  the 
counter  claim  must  be  dismissed.  On  appeal,  held 
by  the  Full  Court  (Martin  C.J.,  Paucett  and 
Windeyer  JJ.),  reversing  the  decision  of  the 
Primary  Judge,  that  the  dealing  of  the  bank 
with  the  clip  of  wool  under  the  lien  was  not 
such  as  to  exonerate  the  plaintiffs,  as  the  lien 
operated  upon  nothing  which  the  mortgage  did 
not  give  the  bank  complete  power  to  dispose  of, 
and  as  it  would  be  unreasonable  to  expect  the 
bank  to  hold  over,  without  selling  it,  the  clip  of 
wool  when  received; — Held,  by  Martin  C.J. 
and  Windeyer    J.    (Faucett    J.    dissentiente), 
that  as  the  Court,  in  its  Common  Law  juris- 
diction, had  decided  that  under  the  power  of 
sale  contained  in  the  mortgage  the  bank  were 
authorised  to  sell  on  credit,  without  making 
themselves  liable  for  any  loss  on  such  sale,  with- 
out fraud  or  gross  negligence,  neither  of  which 
were  shown  here  ;  and  as  the  sale  was  a  proper 
one  under  the  power,  the  sale  of  the  2500  sheep 
to  H.  R.  S.  afforded  no  ground  for  releasing  the 
sureties: — Held,  by  Faucett  J.,  that  the  sale 
of  the  2500  sheep  was  sufficient  to  exonerate 
the  plaintiffs,  who,  as  sureties,  should  have  had 
the  power  of  saying  whether  such  a  sale  should 
take  place  or  not.     Also,  that  the  sale  was  not  a 
proper  one  under  the  power  in  the  mortgage,  as 
it  was  not  alleged  that  there  had  been  any 
default  or  breach  by  the  mortgagor,  or  that  the 
board  of  directors  were  of  opinion  that  it  was 
necessary  for  the  safety  or  security  of  the  bank 
that  the  sale  should  take  place: — Held,  by  the 
Court,  affirming  the  decision  of  the  Primary 
Judge,  that  the  bank,  having  obtained  a  verdict 
against  one  of  the  plaintiffs  on  their  own  repre- 
sentation of  the   account  between   them  and 
A.  N.  T.,  and  not  having  been  in  any  way  misled 
by  such  plaintiff,  ought  not  to  be  permitted  to 


re-open  the  matter.     Taylor  v.  BanJc  of  New 
South  Wales,  (Eq.)26. 


PRISONERS. 
Statutes,'] — 48  Vict.  No.  4  {Labour  Sentences). 


PRIVY  COUNCIL  APPEAL. 

Slander  —  Nominal  Damages  —  Taxation  of 
Plaintiff's  Costs— il  Joe.  I.,  c.  16.]  —  The 
plaintiff  in  [an  action  of  slander  obtained  a 
verdict,  with  one  farthing  damages.  The  Pro- 
thonotary  having  refused  to  tax  plaintiff's  costs 
on  the  ground  that  by  21  Jac.  I.,  u.  16,  sec.  6,  he 
was  entitled  to  no  more  costs  than  damages,  the' 
Court  ordered  him  to  tax  the  costs,  holding  that 
the  above  section  was  repealed  by  the  Defama- 
tion Act.  The  Court  now,  on  the  application 
of  the  defendant  to  settle  the  terms  of  an  appeal 
from  such  order  to  the  Privy  Council : — Held, 
that  the  order  appealed  from  being  a  final  one, 
and  depending,  not  on  the  discretion  of  the 
Court,  but  on  the  interpretation  of  an  Act  of 
Parliament,  it  was  the  duty  of  the  Court  to 
settle  the  terms  of  the  appeal .  Dames  v.  Harris 
(No.  2),  55. 

Tajxation,  of  Costs — Matter  of  Practice  Only.] 
No  appeal  will  lie  to  the  Privy  Council  from  the 
decision  of  the  Supreme  Court  for  refusing  a 
review  of  taxation,  where  the  question  relates 
merely  to  the  practice  to  be  followed  by  the 
Prothonotary  in  taxing  certain  items  of  a  bill 
of  costs.    Se  Macnamara's  Costs  (No.  2),  434. 

Transcript — Evidence  not  Referred  to  hy  Court 
below — Seasons  of  Primary  Judge — Order-in- 
Council  of  13th  November  1850.] — Evidence 
taken  on  commission  in  a  proceeding  connected 
with  a  suit  and  admissible  therein,  but  not  re- 
ferred to  before  the  Court,  may  be  inserted  in 
the  transcript  to  be  sent  to  the  Privy  Council  on 
appeal.  The  reasons  of  the  Court,  which  are  to 
be  submitted  to  the  Privy  Council,  are  those  of 
the  Court  appealed  from — the  Full  Court— not 
those  of  the  Primary  Judge.  Buekndly.  Vickery, 
(Eq.)  81. 
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PROBATE. 

Evidence,  of  Foreign  Proftoie.]— See  Ecclesias- 
tical Law. 


PROHIBITION. 
Service  of  Ruk  Nisi— Taking  out  of  Rule— 
Lcxhes.l — See  Practice,  col.  907. 


PUBLIC  PARKS. 
8tatvie.y-A&  Vict.  No.  22. 


PUBLIC  WATERING  PLACES. 
Statute. y-^  Vict.  No.  16. 


PUBLICAN. 

Liquor  sold  on  Chriatrmis  Day  on  Premises 
and  Drunk  off  Premises — 45  Vict.  No.  14,  s.  63 
—46  Vict.  No.  24,  s.  22.]— The  appellant  was 
convicted  and  fined  on  an  Lnformation  which 
stated  that  he,  being  the  licensee  of  an  hotel, 
did  permit  liquor  to  be  consumed  on  his 
licensed  premises,  at  8.35  o'clock  on  the  after- 
noon of  Christmas  Day.  It  appeared  from  the 
evidence  that  at  the  time  named  a  man  bought 
liquor  in  the  appellant's  licensed  house,  and  took 
the  liquor  away  on  to  the  footway  and  drank 
it  there:— Held,  that  the  evidence  did  not 
support  the  information.  The  effect  of  sec.  22 
of  46  Viet.  No.  24,  as  amending  sec.  63  of 
45  Vict.  No.  14,  considered.  O'Gonnell  v. 
Larkins,  84. 


RAILWAY  ACTS. 
See  Resumption. 


REAL  PROPERTY  ACTS. 
Application  hy  Vendor  and  Purchaser  to  bring 
Title  under  Act— Contract  should  be  Stamped  as 
;e— 26  Vict.  No.  9—44  Vict.  No.  3, 


ss.  2,  3.] — The  applicant  purchased  land  under 
a  written  agreement  with  the  vendor  that  the 
title  should  be  brought  under  the  Real  Property 
Act,  and  that  the  certificate  of  title  should  issue 
to  the  applicant.  The  title  was  approved  by 
the  examiners,  and  a  certificate  drawn  out;  but 
the  Registrar-General  refused  to  register  it 
until  a  stamp  duty  had  been  paid  as  for  a  con- 
veyance of  real  property:— Held,  that  the 
Registrar-General  was  not  bound  to  register 
the  title  unless  the  duty  was  paid.  The  agree- 
ment for  sale  was  the  instrument  by  which 
a  complete  transfer  in  equity  of  the  land  pur- 
chased was  effected;  and,  being  a  "conveyance" 
within  the  meaning  of  sec.  2  of  the  Stamp 
Duties  Act,  ought  to  have  been  stamped  as 
such.     Ex  parte  GKssold,  176. 

Validity  of  Title  of  Transferee  from  Holder 
of  Certificate  as  against  Prior  Conditional  Pur- 
chase—Ejectment.]— On  4th  March  1869,  G. 
conditionally  purchased  the  land  in  question ; 
on  11th  March  1872,  G.  transferred  to  defendant 
by  notification  to  the  land  agent  of  the  district. 
On  the  6th  September  1872,  a  Crown  grant  was 
issued  to  G.;  and  in  1880  the  sheriff  sold  under 
a,  Ji.  fa.  all  G.'s  right,  title  and  interest  to  P.; 
and  subsequently,  in  the  same  year,  P.  obtained 
a  certificate  of  title.  In  1881  P.  sold  to  W.,  to 
whom  a  [fresh  certificate  of  title  was  issued. 
Later  in  the  same  year  W.  sold  to  the  plaintiff 
by  memorandum  of  transfer  endorsed  on  W.'s 
certificate.  No  fresh  certificate  of  title  was 
issued  to  the  plaintiff: — Held,  that  the  plaintiff 
was  entitled  to  maintain  an  action  of  ejectment 
against  the  defendant.  Sec.  33  of  the  Real 
Property  Act  (26  Vict.  No.  9)  applies  to  cases 
where  a  grant  from  the  Crown  has  been  issued 
subsequent  to  the  passing  of  the  Act,  and  makes 
a  certificate  of  title  conclusive  evidence  of  the 
things  stated  in  it.  The  plaintiff,  by  virtue  of 
sec.  1  of  36  Vict.  No.  7,  has  the  same  rights 
as  if  a  fresh  certificate  of  title  had  been  issued 
to  him.  And  the  endorsement  of  the  memo- 
randum of  transfer  on  the  certificate  to  W.  is, 
by  virtue  of  i  sec.  34  of  the  Real  Property  Act, 
evidence  of  the  registration  of  the  transfer  fropi 
W.  to  the  plaintiff.  Semble,  that  by  sec.  47  of 
the  Real  Property  Act  all  the  rights  of  W. 
were,  by  the  execution  of  the  memorandum  of 
transfer,  conferred  on  the  plaintiff.  Phillips  v. 
M'Lachlan,  168. 
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RECEIVING  STOLEN  GOODS. 
See  Ckiminal  Law. 


RESUMPTION. 
Sailwaifs  Act  (22  Vict.  No.  19),  ss.  24,  29— 
Compensation  for  Injury  to  Or  owing  Crops.'] — 
The  plaintiff  sued  the  Commissioner  for  Rail- 
ways to  recover  damages  for  injury  done  to  crops 
growing  on  land,  of  which  he  was  the  lessee,  by 
the  execution  of  railway  works.  The  defendant 
proved  that  the  laud  leased  to  plaintiff  had  been 
taken  by  the  Government  under  the  powers  con- 
ferred on  them  by  the  Railways  Act ;  that  the 
plaintiff  had  given  no  notice  of  his  claim,  nor 
had  the  plaintiff  and  the  defendant  agreed  as  to 
the  amoimt  of  compensation  to  be  paid  ;  nor  had 
the  said  amount  been  settled  by  justices  or  by 
arbitration,  as  required  by  sec.  25  : — Held,  that 
the  plaintiff  was  making  a  claim  which  the  Act 
contemplated  should  be  disposed  of  in  the  way 
described  by  sec.  25 ;  and  that  as  he  had  not 
followed  the  course  prescribed  by  the  Statute, 
he  could  not  recover  compensation  from  the 
Government.  OMenschlager  v.  The  Commissioner 
for  Railways,  436. 


REVERSIONS. 
Statutes.]—'^  Vict.- No.  23  [Saks  of). 

SEAMAN. 

Statutes.}— i1    Vict.  No.  1  [Seamen's  Laws 
Amendment). 

Under  Employers' Liability  Act.]— See  Master 
AND  Sekvaht. 

Salvage  by.]— See  Shipping. 


SEWERAGE  ACT. 
See  Water  and  Sewerage  Act. 


SHIPPING. 
Action  on  Bill  of  Lading — Persons  holding 
themselves  out  as   Owners  not  Liable.] — In  an 
action  on  a  bill  of  lading  for  short  delivery  of 


goods  shipped  on  board  the  steamship  8.  be- 
longing to  the  P.  Company,  it  appeared  that 
the  defendants,  who  had  been  running  a  line  of 
vessels  to  Sydney,  made  an  arrangement  with 
the  P.  Company,  by  which  that  company  were 
to  be  at  liberty  to  run  their  steamship  to 
Sydney,  and  that  the  two  companies  should 
use  the  same  wharves  and  employ  the  same 
agents.  The  defendants  by  their  conduct  held 
out  to  the  public  that  the  business  was  carried, 
on  by  them  jointly  with  lihe  P.  Company,  but 
in  point  of  fact  there  was  no  partnership 
between  them,  aud  -each  company  traded  for 
its  own  exclusive  profit.  The  bill  of  lading  was 
headed  "  Orient  Line  of  Steamships,"  and  the 
goods  were  said  to  be  shipped  "on  board  the 

Orient  line  steamship  S.,  whereof is 

master  for  this  present  voyage ;''  ajvd  was  signed 
"for  the  master,''  for  A.  &  A.  (the  agents 
common  to  the  two  companies)  J.  B.": — Held, 
that  there  being  no  partaership  between  the 
defendants  and  the  P.  Company,  except  an 
apparent  one  so  far  as  the  public  were  con- 
cerned, the  contract  contained  in  the  bill  of 
lading  was  only  binding  on  the  master  of  the 
vessel  and  the  owners,  the  P.  Company;  and 
that,  therefore,  the  defendants  were  not  liable. 
Boss  V.  The  Orient  Steam  Navigation  Company, 
30. 

Duties  of  Marine  Board  with  respect  to  Buoys 
and  Biver  Marks — Liability  of  Board  for  Negli- 
gence in  Placing  Maries — Agency — Contributory 
Negligence.] — A  buoy  was  placed,  by  direction 
of  the  Marine  Board,  on  the  outer  edge  of  a  reef 
on  the  .Clarence  River.  The  buoy,  on  bemg 
washed  away,  was  replaced  by  one  A.  (acting 
without  instructions  from  the  board)  fifty  yards 
inside  the  reef.  The  master  of  the  plaintiffs' 
vessel,  not  knowing  of  the  alteration  of  the  po- 
sition of  the  buoy,  ran  his  vessel  on  to  the  reef, 
when  the  damages  were  sustained  for  which 
this  action  was  brought.  The  only  person  on  ■ 
board  the  plaintiffs'  vessel  who  could  navigate 
the  river  without  the  aid  of  river  marks  was  not 
asked  by  the  master  for  his  assistance,  although 
he  had  been  [sent  on  board  by  the  owners  to 
pilot  the  Vessel  in  the  river.  There  was  no  chart 
of  the  river  in  the  vessel .  Sec.  1 9  of  the  Naviga- 
tion Act  (35  Vie.  No.  7)enactsthat— "TheMarine 
Board  shall  .  .  be  the  department  to  under- 
take the  general  superintendence  of  all  matters 
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..  .  relating  to  .  .  the  superintendence  of 
lights  and  other  sea,  harbour,  and  river  marks  : 
— Held,  that  neither  by  statute  nor  by  common 
law  was  a  duty  imposed  on  the  board  to  place 
river  marks,  and  that  no  obligation  was  imposed 
to  place  the  new  mark  in  a.  careful  manner  in 
reference  to  the  reef.  Held,  also,  that  the  evi- 
dence showed  that  the  board  was  not  responsible 
for  the  acts  of  A.;  and  that  the  damage  was 
caused  by  the  contributory  negligaoce  of  the 
master  of  the  plaintiffs'  vessel.  Nipper  v. 
Hixson,  118. 


SHIPPING. 

Towing  —  Salvage  Services  —  Principks  on 
which  the  Court  Determines  as  to  the  Nature  of 
the  Services  Bendered.] — During  the  passage  of 
the  C,  a  paddle  steamer  of  500  tons,  conveying 
passengers  and  cargo  from  N.  to  Sydney,  about 
one  a.m.  one  of  the  floats  of  her  paddles  carried 
away.  Signals  of  distress  were  made.  The  M., 
another  vessel  also  bound  from  N.  to  Sydney, 
stood  by  her.  After  a  delay  of  an  hour-and-a- 
half  the  O.  was  able  to  proceed  on  hey  voyage. 
Between  eight  and  nine  a.m.  another  float  gave 
way.  There  was  conflicting  evidence  as  to  the 
exact  position  of  the  G.  when  the  second  acci- 
dent occurred,  it  being  averred  by  the  plaintiff', 
the  owner  of  the  steam-tug  B.,  that  the  C.  was 
in  dangerous  proximity  to  the  North  Head. 
The  B.  towed  the  O.  into  port : — Held,  that  the 
plaintiff  was  entitled  to  £350  and  his  costs.  In 
awarding  salvage  remuneration.  Admiralty 
Courts  have  to  regard  not  simply  the  value  of 
the  property  at  stake  belonging  both  -to  the 
plaintiff  and  defendant,  the  risk  to  the  vessel  per- 
forming the  service,  and  the  peril  of  the  vessel  to 
which  that  service  was  rendered,  as  well  as  the 
danger  to  human  lite,  but  also  the  interests  of 
the  public;  as  it  is  undesirable  that  persons  per- 
forming salvage  services  at  the  risk  of  losing 
their  lives  or  property,  should  be  discouraged  in 
their  attempts  to  assist  vessels  in  distress  by  a 
shabby  recompense.  The  City  of  Brisbane, 
{P.  &  D.)  21. 


SLANDER. 
See  New  Tkial. 


STAMP. 
'Conveyance" — 44  Vict.  No.  3,  sec.  2.]- 


■An 


agreement  between  vendor  and  purchaser  that 
land  is  to  be  brought  under  the  Real  .Property  ' 
Act  must  be  stamped  as  a  conveyance   under 
sec.  2  of  the  Stamp  Act  (44  Vict.  No.  3).      Ex 
parte  Clissold,  176. 

STATUTE. 
Repeal  of,  when  Implied.] — See  Way. 


STIPENDIARY  MAGISTRATES. 
Statute.] — 47  Vict.  No.  14  (Amendment). 


STOCK  (IMPORTED). 
iStoJuie.]— 48Viot.No.  12. 


SUNDAY  CLOSING. 
Statute.]— i7  Viot.  No.  8  {Butchers'  Shops). 


SUPREME  COURT. 

Statute.]— i8  Vict.  No.  13  {Appellate  Jurisdic- 
tion). 


SYDNEY. 

Stdtuies.]—i:8  Vict.  No.  1  {^Streets  Loan 

48  Vict.  No.  5  {Corporation  Amend- 
ment). 

Cases  under  Sydney  Corporation  Act.]— See 
Municipalities. 


TOBACCO. 
Statute.]— i1  Vict.  No.  12  {Duty  on). 


TRADE  MARKS. 
28  Vict.  No.  9,  s.  7 — Registration  Conclusive 
Proof  of  Right  to  Use  Trade  Mark—  Pleading.] 
Declaration  that  before,  &c.,  T.  H.  B.  carried  on 
business  as  photographic  stock  importer,  and 
that  upon  his  death,  letters  of  administration  to 
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his  estate  were  taken  out  by  the  plaintiff ;  and 
that  the  plaintiff,  as  such  administratrix,  carried 
on  such  business.     And  that  before,  &c.,  she 
duly  registered  a  trade  mark,  consisting  of  a 
design,  with  the  words   "X.   H.  B,"  written 
across  it,  and  was  and  is  accustomed  to  mark 
with  such  trade  mark  the  photographic  wares 
sold  by  her,  in  order  to  denote  that  such  wares 
were  manufactured  in  the  said  business.     Aver- 
ment, that  the  defendant  thereupon  wrongfully 
and  fraudulently,  and  without  the  consent  of 
the  plaintiff,  manufactured  photographic  wares 
and  caused  them  to  be  marked  with  the  said 
words  "T.  H.  B.,''  and  with  a  design  closely  re- 
sembling the  plaintiff's  said  trade  mark,  and  in 
imitation  thereof,  and  in  order  to  cause  it  to  be 
believed  that  the  last-mentioned  wares   were 
manufactured  by  the  plaintiff  in  her  said  busi- 
ness.    Whereby,  &c.     Plea  : — That  the  defend- 
ant and  T.  H.  B.  carried  on  the  business  of 
photographic  stock  importers  and  vendors  in  part- 
nership, under  the  style  or  firm  of  B.  or  T.H.B. 
That  the  defendant,  in  accordance  with  the  deed 
of  partnership,  expelled  T.  H.  B.  from  the  said 
business ;  and  that  by  deed  T.  H.  B.  assigned  to 
the  defendant  his  interest  in  the  business  and  in 
the  assets  and  effects  of  the  said  partnership, 
and  appointed  the  defendant  his  attorney,  to 
receive  the  goods,  chattels,  and  effects  of  the 
said  partnership.     Averment  of  performance  of 
conditions  precedent.    Averment,  that  a  design 
with  the  word  "  B."  written  across  it  was  one 
of  the  assets  of  the  partnership,  and  the  same 
had  been  for  a  long  time  used  by  T.  H.  B.  and 
the  defendant  to  mark  the  wares  sold  by  the 
partnership  ;  that  the  plaintiff,  subsequently  to 
the  date  of  the  assignment  to  the  defendant, 
wrongfully  and  fraudulently,  and  without  the 
knowledge  of   the    defendant,  caused    to    be 
registered  the  alleged  trade  mark,  injthe  de- 
claration mentioned,  being  a  colourable  imita- 
tion of  the  design  used  by  the  said  partnership. 
Demurrer  and  rejoinder  : — Held — 1,   That  by 
sec.  7  of  the  Trade  Marks  Registration  Act  (28 
Vict.  No.  9)  a  certificate  of  registration  is  con- 
clusive proof  at  law  of  the  right  of  the  person 
named  in  it  to  use  the  mark  so  registered.      2. 
The  plea  is  also  bad,  because  the  defendant 
does  not  state  that  he  used  the  trade  mark  of 
the  partnership  after  the  dissolution,  but  he 
admits  that  he  used  a  design  similar  to  the 
partnership  trade  mark,   and   similar   to  the 


plaintiff's  registered  trade  mark.    Judgment  for 
the  plaintiff.     Walker  v.  CUrgill,  243. 

Fraud,] — The  Trade  Marks  Registration  Act 
(28  Vict.  No.  9)  does  not  take  away  the  or- 
dinary right  of  every  person  to  protect  himself 
against  fraud,  by  help  of  a  Court  of  Equity. 
Heyde  v.   Wittkowski,  (Eq.)  74. 

Unregistered  Mark.]  —  The  Trade  Marks 
Registration  Act  (28  Vict.  No.  9)  recognises 
"marks''  as  distinguished  from  "trade  marks;" 
and  also  recognises  titles  to  such  marks  in- 
dependently of  the  Statute  and  of  registration. 
The  Act  also  contemplates  that  the  person  ap- 
plying for  registration  shall  be  entitled  to  the 
mark  he  wishes  to  register  in  some  way  other 
than  by  mere  priority  of  application.  Ac- 
cordingly, a  person  is  not  entitled  to  appro- 
priate to  himself,  by  registration,  an  established 
commercial  mark,  though  not  registered.  The 
owner  of  such  an  established,  but  unregistered 
mark  can  claim  the  protection  of  the  Court 
against  another  person  who  has  registered  it, 
upon  general  principles  of  equity.  Harris  v. 
Ogg,  (Eq.)  114. 


TRESPASS. 

Statute.]— il    Vict.    No.    7    (Limitation   oj 
Actions  for.) 


UNIVERSITY  OF  SYDNEY. 
Statute.]— i1  Vict.  No.  17  [Extension  Act.) 


VENDOR  AND  PURCHASER. 
See  Real  Property  Acts. 


VOLUNTARY  ALIENATION. 

Praud—13  Eliz.  c.  5—27  Eliz.  c.  i— District 
Courts  Act,  22  Vict.  No.  18,  ss.  78,  79.]— On 
30th  September  1864,  M.,  being  indebted,  con- 
veyed all  his, real  estate  to  trustees,  in  trust  to 
sell  the  same,  and  with  the  proceeds  to  pay  off  the 
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charges  thereon,  and  to  apply  the  residue  in 
payment  of  his  debts,  and  as  to^any  surplus 
there  might  be,  to  pay  the  same  to  such  trustees  as 
his  wife  might  name,  for  her  benefit  and  that  of 
her   children.     At  the  time  he  executed  the 
deed,  M.  was  indebted  to  C.  and  R.,  each  of 
whom  obtained  judgment  against  him  in  the 
District   Court  in  March  1865.     On  1st  April 
1865,  the  Registrar  of  the  District  Court  sold 
by  auction  all  M.'s  right,  title,  and  interest  in 
certain  of  the  lands  conveyed  in  the  deed  of 
1864    under  R.'s  judgment,  and  the  plaintiff 
became  the  purchaser;  and  the  Registrar  subse- 
quently conveyed  the  lands  to  him  as  required 
by  sec.  79  of  the  District  Courts  Act  (22  Vict. 
No.  18).     Some  time  after  this  R.,  for  valuable 
consideration,  assigned  his    judgment  against 
M.  to  the  plaintifi'.     The  plaintiff,  as  purchaser 
from    the    Registrar    of   the    District   Court, 
claimed   to  have  the  deed  of  30th  September 
1864  declared  void,  as  being  voluntary  under 
the  Statute  27  Eliz.  o.  4;  and,  also,  as  having 
delayed  or  defeated  a  creditor  or  creditors,  and 
as  fraudulent  under  the  Statute  13  Eliz.  c.  5; 
claiming,  also,  if  the  deed  should  be  set  aside, 
to  come  in  as  purchaser  of  the  laud  at  the  sale 
by  the  Registrar  of  the  District  Court,  on  1st 
April  1865: — Held,  affirming  the  decision  of  the 
Acting  Primary  Judge,  that  the  deed  was  not  a 
voluntary  deed,  and  that  if  it  were  a  voluntary 
deed.it  was  not  void  under  the  Statute  27  Eliz. 
c.  4,  as  a  voluntary  deed  can  only  be  set  aside 
by  a  subsequent  purchaser  for  value  from  the 
settlor;  and  that  the  Statute  does  not  apply  to 
the  case  of  a  sale  in  inviium.     Held,  also,  that 
the  creditors  of  M.  were  not  in  violation  of 
the  terms  of  the  Act  13  Eliz.  c.  5  delayed  or 
defeated  by  the  deed  of  September  1864 ;   and 
that  the  trust,  to  pay  the  surplus  to  trustees  for 
the  benefit  of    M.'s  wife    and   children,    dis- 
tinguished the  case  from  that  of  a  mere  vol- 
untary trust  deed  executed  for  the  benefit  of 
creditors.   Held,  also,  that  such  a  deed  was  not 
implied   evidence  of    fraud.       Semble,  that   a 
mere  trust  for  the  payment  of  debts  becomes 
irrevocable  after  any  one  creditor  has  given  his 
assent  to  it.     Godfrey  v.  Poole,  (Eq.)  1. 


WAIVER. 

0/  Irregularity  of  Order  which  ought  to  have 
been  confirmed  by  the  Court.]  —  Thompson  v. 
Hood,  202,  col.  882. 

Of  Defect  in  Writ.]— M' Donald  v.  Gagan, 
78,  col.  907. 


VOLUNTEER. 
Accident.}— See  Negligence. 


WATER  AND  SEWERAGE  ACT. 

43    Vict.  No.  32,   ss.   147,   129,    132— JRoad 
Rendered  Impassable — No  Road  made  in  Substi- 
tution.]— Declaration:   1.    That  the  defendant 
destroyed  the  road  leading  to  the  plaintiff's 
manufactory.      2.  That  the  defendant  in  the 
exercise  of  the  powers  conferred  on  him  by  the 
Water  and  Sewerage  Act  of  1880,  cut  through 
the  said  road  so  as  to  make  it  impassable  and 
dangerous,  and  more  than  usually  inconvenient 
to  the  plaintiffs  and  their  carriages,  and  the  de- 
fendant did  not,  before  commencing  such  opera- 
tions, and  before  cutting  through  the  said  road, 
nor  at  any  time,  cause  a,  sufficient  road  to  be 
made  instead  of  the  road  so  interfered  with. 
Plea  :  Not  guilty  by  Statutes  43  Vict.  No.  32, 
sees.  93,  147,  and  22  Vict.  No.  12,  sec.  9.     New 
assignment :   1.  To  so  much  of  second  plea  as  is 
pleaded  to  the  first  count,   that  the  plaintiff 
sues  for  grievances  committed  on  other  occa- 
sions.    2.  To   so  much  as  is  pleaded  to  the 
second  count,  that  the  plaintiffs,  sue  for  other 
grievances  committed  contrary  to  and  in  viola- 
tion of  Act  43  Vict.  No.  32,  and  upon  other 
occasions.       Plaintiffs    served    the  notices  re- 
quired by  sec.  129  of  the  Act.     Nothing,  how- 
ever,  was  done  by  the  Minister,  and  on  the 
other  hand,  he  did  not  deny  his  liability.     Ver- 
dict for  the  plaintiffs  on  the  second  count  and 
for  the  defendant  on  the  first : — Held,  on  motion 
for  a  new  trial,  that  what  was  done  by  the  de- 
fendant was  done  under  the  authority  of  the 
Act ;  and  there  being  no  denial  of  liability  on 
the  part  of  the  Minister,  the  provisions  of  sees. 
129-132  applied.     The  omission  of  the  Minister 
to  cause  a  report  and  valuation  of  the  plaintiffs' 
claim  to  be  made  did  not  amount  to  a  tender  of 
nothing,  so  as  to  enable  the  plaintiffs  to  bring 
an  action  for  compensation  ;  nor  did  it  entitle 
the  plaintiffs  to  bring  an  action  at  common  law 
for  injury  to  the  road.     Quaere,  whether  the 
plaintiffs  could  not  have  maintained  an  action 
against  the  Minister  for  breach  of  a  statutory 
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duty  by  neglecting  to  cause  a  report  or  appraise- 
ment of  the  plaintiffs'  claim  to  be  made.  For- 
tyth  V.  Wright,  251. 

WATERING  PLACES  (PUBLIC). 
Statute.]— iS  Vict.  No.  16. 


WAY. 

Dedication  of  Road — Irriplied  Eepeal  of  Public 
by  Private  Act  of  Parliament — Special  Damage 
— Newcastle  Paving  and  Public  Vehicles  Act  of 
187S— Private  Act  of  1881.]— Where  trustees 
{the  Municipal  Council  of  N. )  of  a  market  place, 
to  whom  the  fee  had  not  been  granted,  kerbed, 
guttered,  and  lighted  certain  approaches  thereto, 
and  these  approaches  were  used  as  highways  for 
many  years  ;  and  in  a  private  Act  of  Parliament 
were  included  in  a  list  of  certain  streets  of  N. : 
— Held,  that  even  if  the  trustees  had  not  power 
to  dedicate  the  approaches  as  public  highways, 
their  inclusion  in  the  Act  amounted  to  a  legisla- 
tive recognition  of  them  as  such.  Held,  also, 
that  a  private  Act  cannot,  without  clear  and 
express  words,  repeal  a  public  Act.  The 
plaintiff  was  a  tenant  of  a  shop  situated  at 
the  junction  of  two  streets,  one  of  which  was 
blocked  up  altogether  by  the  defendants,  and 
the  other  narrowed  by  five  feet,  so  that  his 
thoroughfare  became  a  cul-de-sac,  whereby  his 
takings  fell  ofiF  to  a  considerable  extent.  Held, 
that  he  had  sustained  private  and  particular 
damage  such  as  to  justify  him  in  proceeding 
against  the  defendants  without  making  the 
Attorney-General  a  party  to  the  suit.  Hol- 
combe  v.  The  Municipality  of  Newcastle,  (Eq.) 
87. 

And  see  Water  and  Sewerage  Act. 


WILL. 

Codicil — Construction.] — By  will  testator  de- 
vised the  residue  of  his  real  property  to  his 
trustees,  as  follows  : — "In  trust  to  sell  and  dis- 


pose of  the  same  by  public  auction,  and  with 
the  proceeds  thereof,  in  the  first  place,  to  pay 
off  a  mortgage  ....  and  to  divide  the 
balance  equally  between  my  dear  wife  A.,  her 
share  to  be  invested  in  some  real  security,  and 
free  from  any  husband,  her  sister  J.,  and  my 
said  three  brothers  and  two  sisters  as  joint 
tenants,  as  my  brothers  and  sisters  are  con- 
cerned." By  a  codicil  to  the  will  the  testator 
devised  certain  freehold  property  to  his  wife, 
and  concluded  the  codicil  as  follows  :—  "  At  the 
death  of  my  said  wife,  all  property  real  taken 
under  this  or  any  former  will  to  be  devised  by 
her  in  any  way  she  pleases,  to  all  or  any  one  or 
more  of  my  brothers  or  sisters  as  she  may  think 
proper,  or,  on  their  death,  to  any  of  their  chil- 
dren" : — Held,  that  the  will  gave  a  seventh 
share  of  the  proceeds  of  the  residue  of  the  tes- 
tator's real  estate  to  each  of  the  legatees  ;  and 
that  the  only  effect  of  the  testator's  brothers 
and  sisters  being  given  their  shares  as  joint 
tenants  was  to  prevent  the  lapse  of  the  share  of 
any  brother  or  sister  dying  in  the  testator's 
lifetime.  Held,  also,  that  the  seventh  share  of 
those  proceeds  left  to  the  wife  was  not  "pro- 
perty real"  within  the  meaning  of  the  codicil. 
Held,  that  the  freehold  property  devised  to  the 
wife  by  the  codicil  was  ' '  property  real"  within 
the  meaning  of  the  same,  and  therefore  that  the 
wife  took  only  a  life  interest  in  it ;  but  that  it 
was  not  necessary  for  the  Court  to  determine 
who  might  be  entitled  to  the  property  in  the 
event  of  the  testator's  wife  not  directing  by  her 
wUl  to  which  of  the  parties  designated  in  the 
codicil  it  should  go.  Bedman  v.  Allen  (Eq.) 
120. 


And  see  Ecclesiasticai,  Law- 
and  Administrators. 


-  Executors 


WEIT. 
Of  Certiorari.] — See  Certiorari. 
Of  Summons.] — See  Practice. 
OfFi.  Fa.]—See  Practice. 


